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CASES 

UPON  APPEAL  Fltok  ?HE  DECISIONS  OF  REVISING  BARRISTERS, 
ARGtTEIIt.  AND   DETERMINED 

'  ••■..:'•. 

COURT  OF  C6#M0N  PLEAS, 


3fiit[iarlraa0  onb  Crinftlf/COT^ 


TWELFTH  TEAR  OF  THE  REIGN  OF  VICTORIA. 


Borough  op  Newport. 

JOSEPH  JOLLIFFE,  Appellant,  HENRY  RICE,  Respondent. 

Nov.  18. 

A  stable  and  coach-hoase  adjoined  each  other,  and  were  both  under  one  roof:  there  were  two 
grated  windows  in  the  wall  that  separated  the  two,  but  there  was  no  other  internal  com- 
munication  between  them  : — Held,  that  the  two  might  be  joined  together,  so  as  to  constitute 
an  occupation  qualification  in  a  borough,  under  the  2  W.  4,  c.  45,  s.  27. 

Henry  Rice  objected  to  the  name  of  Joseph  JoUiffe  being  retained 
on  the  list  of  voters  for  the  borough  of  Newport. 
^The  name  of  the  said  Joseph  Jolliffe  stood  thus  on  the  list : —      [*2 


Christian  Name  and 
Surname  of  each  Vo- 
ter, at  fulllength. 

Place  of  abode. 

Nature  of 
Qualification. 

Street,  &c .,  where  pro- 
perty situate,  &c. 

Joseph  JoUiife. 

Bowcombe. 

Coach-house  and 
stable. 

Plolroyd  Street. 

The  ground  of  objection  was,  that  a  stable,  of  which  the  said  Joseph 
Jolliffe  was  the  occupier,  could  not  be  joined  with  a  coach-house,  of  which 
he  was  also  the  occupier,  so  as  to  make  one  entire  qualification  within 


JOLLIFFE,  App.,  RJCE,  Resp.    M.  T.  1848. 


Plan  referred  to  in  the  Case. 


3  ■  i 

1 — 1 

STABLE 

IN  OCCUPATION  OF 

MfjoLurrE 

D 

1  COACH-HOUSE 

n    IN   OCCUPATION  or 

2  M?  joLLirrE 

s 


I 


STABLE 

OCCUPICO  BY 

M9  HACKETT 


HOLYROOD       STREET 


the  meaning  of  the  statute  2  W.  4,  c.  45,  s.  27 ;  neither  the  coach-house 
without  the  stable,  nor  the  stable  without  the  coach-house,  being  of  the 
clear  yearly  value  of  10/.;  but  the  said  buildings  together  being  of  that 
value.  In  other  respects,  the  qualification  of  the  said  Joseph  Jollifie  was 
unimpeached. 

The  buildings  in  question  adjoin  one  another,  and  are  under  the  same 
roof,  the  stable  standing  at  the  back  of  the  coach-house,  and  there  being 
two  grated  windows  looking  from  the  one  into  the  other,  but  no  internal 
communication  by  which  a  person  could  pass  from  one  to  the  other.    The 


6  MANNING,  GRANGER,  &  SCOTT.  8 

door  of  the  coach-house  is  under  a  covered  gateway,  leading  from  the 
street  into  a  yard,  which  yard,  with  the  premises  in  question,  formerly 
belonged  to  an  adjoining  inn.  The  door  of  the  stable  is  in  the  yard, 
round  the  corner  of  the  gateway,  and  a  few  yards  distant  from  the  en- 
trance to  the  coach-house.  There  are  wooden  gates  at  the  entrance  of 
the  said  gateway  from  the  street,  which,  when  closed,  would  shut  in  both 
the  coach-house  and  stable  in  question.  These  gates  and  the  said  gate- 
way and  yard,  are  used  in  common  by  the  said  Joseph  JolliiTe  and  the 
occupiers  of  three  different  sets  of  premises,  let  separately,  and  situate 
respectively  under  the  gateway,  and  within  the  yard, 

♦In  order  to  pass  from  the  coach-house  to  the  stable,  or  from  the  r-^s 
stable  to  the  coach-house,  a  person  must  come  out  into  the  common   ^ 
gateway  and  yard,  and  pass  along  them  respectively  from  the  door  of 
one  building  (?)  to  the  door  of  the  other. 

A  large  room,  which  is  over  the  gateway,  over  both  the  coach-house 
and  stable  in  question,  and  also  over  another  coach-house  at  the  opposite 
side  of  the  gateway, — and  to  which  room  the  entrance  is  from  the  street, 
— ^is  occupied  by  a  different  tenant,  and  is  separately  rated. 

A  plan  of  the  premises  is  annexed  to,  and  is  to  be  considered  as  part 
of,  the  case* 

The  dwelling-house  of  the  said  Joseph  JoUiffe  is  between  two  and  three 
miles  distant  from  the  buildings  in  question. 

The  revising  barrister  held  that  the  buildings  so  situate  could  not  be 
joined,  so  as  to  constitute  one  entire  qualification  ;  and  the  name  of  the 
said  Joseph  Jolliffe  was  accordingly  expunged. 

If  the  court  should  be  of  opinion  that  the  said  decision  is  erroneous, 
the  name  of  the  said  Joseph  Jolliffe  is  to  be  restored  to  the  said  list  of 
voters  for  the  said  borough  of  Newport. 

PotUdeUj  for  the  appellant  The  question  in  this  case  arises  upon  the 
27th  section  of  the  2  W.  4,  c.  45,  the  words  of  the  enacting  part  of 
which  are,  "  that,  in  every  city  or  borough  which  shall  return  a  member 
or  members  to  serve  in  any  future  parliament,  every  male  person  of 
full  age,  and  not  subject  to  any  legal  incapacity,  who  shall  occupy, 
within  such  city  or  borough,  or  within  any  place  sharing  in  the  election 
for  such  city  or  borough,  as  owner  or  tenant,  any  house,  warehouse, 
counting-house,  shop,  or  other  building^  being,  either  separately,  or 
jointly  with  any  land  within  such  city,  *borough,  or  place,  occupied  r^;- 
therewith  by  him  as  owner,  or  occupied  therewith  by  him  as  tenant 
under  the  same  landlord,  of  the  clear  yearly  value  of  not  less  than 
lot,  shall,  if  duly  registered  according  to  the  provisions  hereinafter 
contained,  be  entitled  to  vote  in  the  election  of  a  member  or  mem- 
bers to  serve  in  any  future  parliament  for  such  city  or  borough." 
The  question  is,  whether  the  stable  and  coach-house  described  in 
the  case,  constitute  a  "building"  within  that  section.  They  pos- 
sess   everything   that   is   essential  for  the  purpose:  and  the  circum- 

B 


5  JOLLIFFE,  App.,  RICE,  Resp.    M.  T.  1848. 

stance  upon  which  the  revising  barrister  appears  to  have  founded 
his  opinion,  viz.  the  absence  of  means  of  passing  from  the  one  to  the 
other  internally,  clearly  is  immaterial.  The  rule  must  be  the  same  in 
this  as  in  burglary  cases,  where  it  is  enough  that  the  several  parts  of 
the  premises  are  contiguous  to  each  other,  and  under  the  same  roof,  or 
within  the  same  curtilage.  Brown' %  ease,  2  East,  P.  C.  501,  is  pre- 
cisely in  point.  George  Brown  was  indicted  for  burglary,  in  the  dwell- 
ing-bouse of  Martin  Graydon,  and  stealing  thereout  oats.  A  second 
count  stated  it  to  be  the  dwelling-house  of  Thomas  Trumball.  Graydon, 
who  was  a  farmer,  had  a  dwelling-house,  in  which  he  lived,  a  stable,  cow- 
house, cottage,  and  barn,  all  in  one  range  of  buildings,  in  the  order  men- 
tioned, and  under  one  roof :  but  they  were  not  enclosed  by  any  wall  or 
court-yard,  and  had  no  communication  from  either  to  the  other  within. 
Trumbairs  family  resided  in  the  cottage,  by  agreement  with  Graydon  when 
he  went  into  his  service :  but  Trumball  paid  no  rent ;  only  an  abatement 
was  made  in  his  wages,  on  account  of  his  family  being  permitted  to  reside 
in  the  cottage.  Some  corn  having  been  missed  out  of  the  barn,  Trum- 
ball and  another  person  put  a  bed  in  the  barn,  and  went  and  slept 
^^•1  *there;  and,  on  the  fourth  night  after  they  had  so  done,  the 
-^  prisoner  unlocked  the  barn  door,  and  took  away  a  quantity  of 
oats.  After  conviction,  judgment  was  respited,  upon  a  doubt  whether 
it  could  be  considered  as  the  dwelling-house  either  of  Graydon  or  of 
Trumbull.  Upon  a  conference,  in  Michaelmas  Term,  1787,  it  was 
agreed  by  all  the  judges  that  the  sleeping  in  the  barn  made.no  differ- 
ence. But  they  held  (Buller,  J.,  doubting)  that  this  was  no  more 
than  a  license  to  Trumball,  the  servant,  to  lodge  in  the  cottage,  and  not 
a  letting  of  it  to  him :  and  that  the  bam,  as  well  oh  the  rest  of  the  hiild- 
ings,  being  under  the  same  roof  continued  parts  of  the  mansion-house 
of  Graydon.  And  many  of  the  judges  inclined,  that,  if  there  had  been 
a  demise  to  Trumball  of  the  cottage,  the  barn  would  still  have  continued 
part  of  Graydon's  dwelling-house  in  point  of  law.  And,  in  Hawkins's 
Pleas  of  the  Crown,  1  Hawk.  P.  C,  bookl,  c.  17,  s.  25 ;  Gibson's  case, 
1  Leach  C.  C.  357,  2  East,  P.  C.  508,  it  is  said :  "  So,  also,  burglary 
may  be  committed  in  a  shop  adjoining  to  a  house,  if  under  the  same 
roof,  or  within  the  curtilage,  although  there  be  no  internal  communica- 
tion between  the  shop  and  the  house,  and  although  no  person  sleep  in  the 
house."  And,  in  Bex  v.  Burrowes,  1  Moody's  C.  C.  274,  it  was  held, 
by  seven  judges  against  five, — that  a  room  in  a  dwelling-house,  occupied 
therewith,  and  under  the  same  roof,  is  to  be  deemed  part  of  the  dwell- 
ing-house, though  it  has  a  separate  outer  door,  and  no  internal  commu- 
nication with  the  rest  of  the  house.(a)  In  Bex  v.  Westwood,  R.  &  R. 
C.  C.  495,  the  building  was  held  not  to  be  parcel  of  the  dwelling- 
house  in  which  the  prosecutor  dwelt,  "because  it  did  not  adjoin  it, 
was  not  under  the  same  roof,  and  had  no  common  fence."     In  Ret 

(a)  See  7  &  8  G.  4,  c.  29,  s.  13.    And  see  1  Russell  on  Crimes,  3d  edit.  p.  801. 
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▼.  Chalki^ifj  R.  &  R.  C.  C.  334,  the  prosecutor's  house  was  at  the 
♦corner  of  u  street,  and  adjoining  thereto  was  a  workshop,  beyond  p^^ 
which  a  stable  and  coach-house  adjoined ;  all  were  used  with  the 
house,  and  had  doors  opening  into  a  yard  belonging  to  the  house,  which 
yard  was  surrounded  by  adjoining  buildings,  &c.,  so  as  to  be  altogether 
an  enclosed  yard:  the  workshop  had  no  internal  communication  with  the 
house,  and  it  had  a  door  opening  into  the  street ;  its  roof  was  higher 
than  that  of  the  dwelling-house ;  the  street  door  of  the  ^rorkshop  was 
broken  open  in  the  night ;  and,  on  indictment  for  burglary,  and  con- 
viction, the  judges  held  that  this  workshop  was  parcel  of  the  dwelling- 
house,  and  the  conviction  right.  In  Rex  v.  Lithgo,  R.  &  R,  C.  C.  357, 
it  was  held  that  a  building  used  with  a  dwelling-house,  and  opening  into 
an  enclose  yard  belonging  thereto,  may  be  parcel  of  the  dwelling-house, 
though  it  also  opens  into  an  adjoining  street,  and  although  it  has  no 
internal  communication  with  the  dwelling-house.  The  instances  given  in 
Russell  09  Crimes,  3d  edit.  vol.  1,  p.  797,  798,  also  show  that  the  true 
test  is,  the  being  under  the  same  roof,  not  the  existence  or  the  absence 
of  internal  communication.(a) 

Oreasffy  contrd*.  If  this  had  been  the  case  of  a  joint  occupation  of  a 
dwelling-house  and  a  stable,  or  a  dwelling-house  and  coach-house,  it  may 
be  conceded  that  many  of  the  cases  cited  would  have  been  applicable ; 
for,  as  it  is  said  in  Russell  on  Crimes,  3d  edit.,  vol.  1,  p.  799,  "  any  out- 
house within  the  curtilage  or  same  common  fence  as  the  mansion  itself, 
was  considered  to  be  parcel  of  the  mansion,  upon  the  ground  that  the 
capital  house  protected  *and  privileged  all  its  branches  and  ap-  p^o 
purtenants,  if  within  the  curtilage  or  bomestall.'*  Whether  the 
stable  and  coach-house  together  constitute  "a  building"  within  the  2  W. 
4,  c.  45,  8.  27,  or  not,  is  very  much  a  question  of  fact  ;(i)  and,  if  so,  the 
decision  of  the  revising  barrister  is  conclusive.  This  is  not  the  case  of 
a  party  occupying  the  entirety  of  the  structure.  [Maulk,  J.  In  that 
case,  he  would  be  the  occupier  of  "a  building."  Here,  you  say  he 
occupies  two  buildings,  because  he  only  occupies  a  part  of  the  entire 
structure!]  According  to  the  case  of  Wright,  app.,  The  Totvn-Clerk  of 
Stockport,  resp.,  6  M.  &  G.  33,  7  Scott,  N.  R.  561,  1  Lut.  Reg.  Cas. 
32,  the  stable  and  the  coach-house  would  each  have  been  a  *'  building" 
within  the  act,  if  occupied  separately,  and  of  sufficient  value.  In  Whit- 
more,  app.,  Bedford^  resp.,  6  M.  &  G,  9,  7  Scott,  N.  R.  489,  1  Lutw. 
Beg.  Cas.  10,  a  cow-house  or  stable  was  held  to  be  a  "  building"  within 
the  clause  in  question,  the  occupation  of  which  will  confer  the  franchise 
for  a  borough.  In  Detohurst^  app-i  Fielden,  resp.,  7  M.  &  G.  182,  8 
Scott,  N.  R.  1013,  1  Lutw.  Reg.  Cas.  274,  this  Court  held  that  two 
distinct  buildings  cannot  be  joined  together  in  order  to  constitute  a 

(a)  See  The  King  v.  The  Inhahitants  of  her,  I  Ad.  &  E.  228.  3  N.  &  M.  28 ;  The  King  v. 
The  Inhabitants  of  Wootton,  1  Ad,  &  E.  232»  3  N.  &  M.  312.  And  see  Powell  opp.,  Pric*, 
resp..  4  Man.  Gr.  &  S.  105,  1  Lutw.  Reg.  Cos.  586. 

(2r)  See  Watson,  app..  Cotton,  reap.,  5  Man.  Gr.  3l  S.  51,  2  Luiw.  Reg.  Cas.  73. 
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qualification.  Applying  that  principle  here,  the  occupation  in  question 
clearly  confers  no  vote.  [Maule,  J,  It  is  only  by  reason  of  the  ab- 
sence of  an  internal  communication  by  means  of  a  door  between  the 
stable  and  the  coach-house,  that  the  revising  barrister  held  them  to  be 
two  distinct  buildings.]  Precisely  so.  [Maule,  J.  If  the  wall  that 
now  separates  the  two  were  pulled  down,  then  the  whole  would  be  a 
*'  building"  within  the  act.]  No  doubt.  [WiLDE,  C.  J.  Suppose 
internal  coqpmunication  to  be  necessary,  is  not  the  window  sufficient  ?  In 
the  case  of  a  covenant  not  to  make  a  communication  between  the  two 
^q^  divisions  *of  the  building,  would  the  making  of  a  window  like  this 
'^  be  a  breach  of  that  covenant  ?]  It  might  be.  But  the  sort  of 
communication  that  is  essential  to  make  this  one  building,  clearly  must 
be  such  as  will  enable  the  occupier  to  pass  directly  from  the^one  to  the 
other. 

Poulden^  in  reply,  was  stopped  by  the  court. 

Wilde,  G.  J.  It  seems  to  me  that  this  case  presents  no  great  diffi- 
culty. That  the  stable  and  coach-house. in  question  originally  formed 
part  of  one  entire  building,  is  clear  from  the  statement  of  the  case. 
There  is  one  large  room  over  the  two.  The  circumstance  of  its  being 
necessary,  in  order  to  pass  from  the  stable  to  the  coach-house,  to  step 
out  into  the  court-yard,  is  no  more  than  happens  in  very  many  cases. 
And  there  is  some  sort  of  internal  communication  between  them.  It 
seems  to  me  that  the  facts  which  the  revising  barrister  has  set  forth, 
show,  beyond  question,  that  the  whole  formed  one  building:  he  has 
described  one  building,  and  called  it  two.  The  court  has,  on  former 
occasions,  expressed  an  opinion  that  there  is  no  strict  analogy  between 
cases  of  this  sort  and  settlement  and  burglary  cases.(a)  Many  con- 
siderations that  would  be  entitled  to  weight  in  the  one  description  of 
cases,  are  altogether  inapplicable  in  the  other.  The  sole  question  here 
is,  whether  this  stable  and  coach-house  constitute  one  ^'  building"  within 
the  meaning  of  the  27th  section  of  the  reform  act,  2  W.  4,  c.  45.  By 
what  test  are  we  to  determine  whether  they  formed  one  building  or  two  ? 
Is  it  the  existence  or  non-existence  of  an  internal  communication  between 
them  by  means  of  a  door,  that  is  to  decide  the  question  ?  If  not,  the 
*im  ^*®^  ^®  ^^^®  '^^^  difficulty.  The  circumstance  *of  there  being 
■'  one  room  over  the  whole,  and  the  general  description  of  the 
premises  given  in  the  case,  clearly  show  that  the  whole  is  one  building, 
and  of  a  character  to  entitle  the  occupier  to  a  vote.  I  therefore  think 
the  conclusion  the  revising  barrister  has  come  to  is  erroneous,  and  that 
the  appellant  is  entitled  to  be  registered. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  substance  of  Mr. 
Creasy' 9  argument  is,  that,  as  the  occupation  of  the  stable  and  the  coach- 
house separately,  would,  if  the  value  was  sufficient,  give  two  votes,  the 

(a)  See  HugheM,  app.,  Tkt  Overseers  of  Chatham,  resp.,  5  M.  &.  G.  54,  7  Scott,  N.  R.  581,  i 
Latw.  Reg.  Cas.  51. 
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joint  occupation  of  the  two  by  one  individual  does  not  confer  a  qualifi- 
cation. The  case  of  Wrighty  app.,  The  Tovm-clerk  of  Stockport^  resp., 
however,  seems  to  me  to  be  a  distinct  authority  the  other  way.  There, 
each  tenant  was  held  to  occupy  a  ''  building"  within  the  meaning  of  the 
statute :  but  it  never  could  be  contended  that  a  party  occupying  the 
entire  structure  would  not  have  acquired  a  right  to  vote,  even  if  the 
yearly  value  of  each  room  or  division  was  less  than  the  required  amount. 
The  cases  as  to  burglary  are  not  very  analogous.  Many  refinements 
and  much  nicety  of  construction  were  resorted  to  in  those  cases,  in 
favorem  vitse^  which  the  sound  rules  of  construction  would  not  justify  the 
court  in  applying  to  the  statute  in  question.  As  far  as  they  go,  how- 
ever, and  as  far  as  they  may  legitimately  be  applicable,  the  burglary 
and  settlement  cases  are  clearly  in  favour  of  the  appellant. 

Maule,  J.  I  have  already  sufficiently  intimated  my  opinion  in  the 
course  of  the  argument. 

V.  Williams,  J.,  concurred.  Decision  reversed. 

Paulden^  for  the  appellant,  asked  for  costs,  but  the  court  declined  to. 
allow  them. 


♦Borough  of  Shaftesbury.  [♦ll 

JAMES  FOX,  Appellant,  JOSEPH  DA  VIES  and  Another,  Overseers- 
of  SHASTON  ST.  PETER,  SHAFTESBURY,  Respondents. 

Nov.  13. 

A  poor-rate  that  has  not  been  duly  allowed  and  confirmed  hf  frj /^slices,  pursuant  tothe  statute- 
43  Eliz.  c.  2,  a.  1,  ia  void,  and  not  merely  irregular :  tbe  non-payment,  therefore,  of  snch  rate 
does  not  disqualify  a  partj^  from  being  placed  upon  a  borough  register,  under  the  2  W.  4,  c. 
45,  8.  27. 

Thomas  Lodge  objected  to  the  names  of  James  Fox,  Joseph  Davis,, 
and  nine  other  persons,  being  retained  on  the  list  of  scot  and  lot  voters^ 
for  the  parish  of  Shaston  St.  Peter,  in  the  borough  of  Shaftesbury. 

Before  and  since  the  act  of  2  W.  4,  c.  45,  Fox  had  been  a  scot  and" 
lot  voter  for  the  parish  of  Shaston  St.  Peter,  and  had  duly  exercised  his 
franchise. 

In  June,  1848 — ^but  on  what  day  did  not  transpire ;  the  heading  being 

"this  day  of  June," — a  new  rate  was  leviedj{a)  the  allowance  of 

which  was  in  the  following  terms : — 

"  The  foregoing  rate  or  assessment  is  allowed  and  confirmed  by  us, 
two  of  Her  Majesty's  justices  of  the  peace  for  the  borough  of  Shaftes- 
bury. 

"A.  B. 
"CD. 

A.  B.  is  a  justice  of  the  peace  for  the  borough,  und  churchwardien  or 
the  parish  of  Shaston  St.  Peter,  and  C.  D.  is  churchwarden  of  the  parish^ 


I   Churchwardens.' 


(a)  Meaning,  "  made  and  assessed.' 
VOL.  VI. — 8  B  2 
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him  in  respect  of  such  premises  previously  to  the  6th  day  of  April  then 
next  preceding."  The  case  finds  that  the  appellant  is  entitled  to  be 
registered  as  a  voter,  unless  disqualified  by  the  non-payment  of  the  rate 
therein  mentioned.  That  document  might  be  considered  as  a  rate,  if  it 
were  properly  authenticated:  but  it  does  not  appear  to  have  been 
allowed  by  two  justices,  as  required  by  law.  That  such  allowance  is 
essential  to  give  validity  to  a  rate,  is  clear.  In  The  Queen  v.  Lord 
Yarbarough^  Littledale,  J.,  gives  this  as  a  reason  for  awarding  a 
mandamvLS  to  compel  the  justices  to  sign  arate ;  for,  he  says, — "  If  the 
justices  refuse  to  allow  the  rate,  there  is  no  power  to  amend;  and  there- 
fore there  will  be  no  rate.''  The  17  G.  2,  c.  3,  s.  1,  which  has  been 
referred  to,  enacts  'Hhat  the  churchwardens  and  overseers,  or  other 
persons  authorized  to  take  care  of  the  poor  in  every  parish,  township,  or 
place,  shall  give  or  cause  to  be  given  public  notice  in  church(a)  of  every 
rate  for  the  relief  of  the  poor  allowed  by  the  justices  ofpeaee^  the  next 
jj^  ^  Sunday  after  the  same  shall  have  been  so  allowed;  *and  that  no 
-I  rate  shall  be  esteemed  or  reputed  valid  and  sufficient^  so  as  to 
collect  and  raise  the  same,  unless  such  notice  shall  have  been  given,*' 
And  in  Sibbald  v.  Roderick,  11  Ad.  k  E.  38,  it  was  held  that  rates  the 
allowance  of  which  had  not  been  duly  published  pursuant  to  the  statute, 
were  void,  and  consequently  that  one  whose  goods  had  been  seized  under 
a  warrant  issued  to  levy  such  rates,  might  bring  replevin, — the  distress 
being  wholly  unjustified  by  the  existence  of  that  which  was  called  a 
rate.(i)  It  is  clear,  from  these  decisions,  that  the  voter  in  this  case  was 
under  no  legal  obligation  to  pay  the  rate  in  question,  there  having  been 
no  due  allowance  and  publication.  The  ground,  therefore,  of  the  deci- 
sion of  the  revising  barrister  fails.  The  distinction  is  between  a  rate 
that  is  merely  irregular,  and  one  which  in  point  of  law  is  no  rate  at  all. 
The  appellant  having  been  guilty  of  no  default,  this  appeal  must  be 
allowed,  and  the  names  of  the  several  voters  restored  to  the  register. 

GoLTMAN,  J.     I  am  entirely  of  the  same  opinion. 

Maule,  J.  The  poor-rate  is  a  public  tax,  to  be  imposed  by  the 
churchwardens  and  overseers  under  the  authority  of  two  justices  of  the 
peace,  and  the  allowance  of  which  is  to  be  published  at  the  church  on 
the  Sunday  next  following  such  allowance.  Unless  there  is  a  due  pub- 
lication, nobody  could  know  what  the  rate  was,  or  when  made.  In 
allowing  a  rate,  the  justices  are  said  to  act  ministerially. (e)     And  pro 

{a)  Now,  by  affixing  on  the  church  door :  see  7  W.  4  &.  1  Vict.  c.  45,  b.  2.  And  see  Orme 
rod  V.  Chadwkk,  16  M.  &  W.  367. 

(fc)  And  see  Rex  v.  Ncwcombe,  4  T.  R.  368. 

(c)  In  The  Queen  v.  The  Earl  of  Yarborough,  12  Ad.  &  E.  416,  Lord  Denman  says:  "  1 
believe  some  surprise  was  created  when  it  was  first  held  that  the  act  of  justices  in  allowing  a 
poor-rate  under  the  stat.  43  Eliz.  c.  2,  s.  1,  was  only  ministerial :  see  1  NoL  P.  L.  63,  4Th  edit. 
That,  however,  has  long  been  acquiesced  in.  The  new  law,  stat.  6  &  7  W.  4,  c.  96,  whicn 
was  passed  to  settle  the  rule  of  rating,  does  not  in  terms  make  any  change  in  this  respect.  It 
does,  indeed,  introduce  an  enactment  which  appears  so  far  inconsistent  with  the  previous  law, 
that  it  might  seem,  that,  if  the  magistrates  found  a  rata  to  be  in  its  terms  contrary  to  the  enart 
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bably  that  is  *80,  in  the  sense  in  which  the  word  is  used  in  some  ^^^  ^ 
of  the  cases.  But  it  is  quite  clear  that  they  may  so  far  act  judi-  ^ 
cially,  that  they  may  exercise  a  discretion  in  judging  whether  the  per- 
sons who  profess  to  have  made  the  rate  are  the  proper  persons  to  make 
it.  This  was  the  view  taken  by  the  Court  of  King's  Bench,  in  Rex  v. 
Folly,  1  Bott's  P.  L.  Ch.  11.  pi,  86,  6th  edit.,  by  Pratt,  p.  62.  "On  a 
mandamus  to  the  justices  of  W.  B.  to  allow  a  rate,  they  returned,  that, 
ever  since  the  43  Eliz.  c.  2,  the  justices  had  appointed  four,  three,  or 
two  overseers  within  that  part  of  the  parish  which  lies  w^ithin  the  borough, 
and  that  they  had  always  made  rates  within  their  jurisdiction ;  then 
they  say  that  the  rate  was  offered  to  them,  made  by  overseers  appointed 
by  justices  of  the  county,  and  not  of  the  borough.  Per  curiam:  The 
return  must  be  confirmed."  The  justices  there  did  exercise  a  discretion 
in  determining  whether  the  rate  had  been  made  by  competent  oflBcers : 
and  to  that  extent  their  jurisdiction  was  upheld.  A  rate  which  is  not 
made  by  the  major  part  of  the  churchwardens  and  overseers  of  the 
parish,  township,  or  place,  and  which  is  not  allowed  by  two  justices,  and 
is  not  duly  published  at  the  church  on  the  Sunday  next  after 
•such  allowance,  is  no  more  than  waste-paper.  I  therefore  think  ^^^^ 
the  appellant  in  this  case  has  not  been  guilty  of  any  default,  '- 
in  refusing  to  submit  to  the  imposition  of  a  tax  by  an  incompetent 
authority. 

V.  Williams,  J.  I  am  of  the  same  opinion.  The  non-payment  of 
the  rate  in  question,  if  duly  demanded,  would  have  operated  a  disquali- 
fication of  the  voter,  if  the  rate  had  been  merely  irregular,  and  only  to 
be  resisted  by  an  appeal.  The  cas^s  referred  to,  however,  and  particu- 
larly that  of  Sibbald  v.  Roderick,  show  that  this  rate  was  not  irregular 
only,  but  absolutely  void.  Its  non-payment,  therefore,  could  not  have 
the  effect  of  disfranchising  the  voter.  Decision  reversed. 

ments  in  sect.  1,  they  could  refuse  to  allow  it ;  yet,  even  in  such  a  case,  I  can  hardly  think  that 
the  statute  meant  this.  The  inconvenience  would  he  great.  At  the  time  when  the  statute 
43  Eliz.  c.  2,  passed,  few  persons  could  write  besidea  the  justices  of  peace ;  so  that  their  allow- 
ance was  wanted  as  a  formal  ministerial  authentication.  I  do  not  see  that  the  intention  is  now 
changed,  though  it  is  true  that  now  parish  officers  have  usually  better  attainments  than  in 
former  limes ;  and  by  sect.  2  of  stat.  6  &  7  W.  4,  c.  96,  they  are  required  to  sign  the  declara- 
tion at  the  foot  of  ihe  form  in  the  schedule." 
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A  mortgagor  in  possession,  is  not,  under  the  6  &  7  Vict.  c.  18,  a.  74,  entitled  to  be  registered 
as  a  voter,  unless  his  estate  therein  is  of  the  value  of  40f.  per  annum  beyond  the  interest  pay- 
able upon  the  mortgage. 

The  monthly  payments  secured  by  mortgage  to  the  trustees  of  a  beneBt  building  society,  unde** 
the  6  &  7  W.  4,  c.  32,  constitute  a  '*  charge"  upon  the  estate,  within  the  meaning  of  th* 
statute  8  H.  6,  c.  7. 
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RoBBBT  Bartlett  objected  to  the  name  of  George  Brooks  being 
retained  upon  the  list  of  voters  in  respect  of  property  situate  within  the 
parish  of  Springfield,  in  the  county  of  Essex. 

The  voter,  George  Brooks,  is  a  member  of  the  society  called  The 
Chelmsford  and  Essex  Building  and  Investment  Society,  established  under 
the  provisions  of  the  statute  6  &  7  W.  4,  c.  32,  in  which  he  held  one 
and  a  half  shares.  Each  share-  obliges  the  holder  to  the  payment  of 
IO9.  per  calendar  month. 

'''More  than  six  months  previous  to  the  31st  of  July,  1848, 
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the  voter  became  the  purchaser  in  fee-simple  of  a  cottage  and 


garden,  valued  at  87.  per  annum,  formerly  part  of  Lion  Field,  in  the 
parish  of  Springfield ;  and  he  resides  in  the  said  parish.  The  society 
advanced  the  purchase-money — 65/.;  and  the  voter  mortgaged  the  said 
cottage  and  garden  to  the  society,  to  secure  the  payments  becoming  due 
upon  his  shares,  viz.,  158.  per  month  during  the  existence  of  the  society: 
and,  by  virtue  of  the  said  mortgage  deed,  the  society  are  entitled,  upon 
failure  of  payment  by  the  voter,  for  three  successive  months,  of  the 
amount  due  upon  his  shares,  to  enter  upon  and  retain  possession  of  the 
premises  till  the  arrears  are  paid ;  but,  until  such  default,  the  voter  is  to 
enjoy  the  property.  The  voter  has  never  been  a  defaulter  in  making 
his  payments. 

The  voter  is  entitled  to  redeem  the  said  premises  from  the  said  mort- 
gage, by  payment  of  the  whole  sum  which  the  monthly  payments  upon 
his  shares  will  amount  to,  up  to  the  time  when  the  society  shall  be  dis- 
solved, without  an/ other  payment  of  principal;  but  nothing  is  stated 
as  to  the  period  during  which  the  society  is  to  exist. 

The  funds  of  the  society  arise  out  of  the  monthly  payments  of  tlie 
members;  and  the  funds  are  held  for  the  benefit  of  the  members,  in 
proportion  to  the  number  of  their  shares. 

The  present  value  of  each  share  is  87/.  15«.  9d, :  but  there  was  no 
proof  what  is  the  whole  amount  of  the  funds  of  the  society,  or  how 
much  of  the  funds  is  invested  in  mortgages  of  the  property  of  the  mem- 
bers, or  how  the  rest  of  the  funds  are  invested,  or  what  is  the  number 
of  shares,  or  the  number  of  the  members  of  the  society. 

On  the  part  of  the  respondent,  it  was  contended,  that  the  arrange- 
ment between  the  voter  and  the  building  society  is  in  substance  and 
^^^-.  effect  a  mortgage,  whereby  *the  amount  advanced,  and  interest, 
-*     were  secured,  and  made  payable  by  monthly  instalments. 

On  the  part  of  the  appellant,  it  was  contended,  that,  inasmuch  as  the 
payments  on  the  shares  constituting  the  funds  of  the  society,  are  held 
for  the  benefit  of  the  members,  the  annual  value  of  the  voter's  property 
is  not  diminished  by  the  payments  with  which  it  is  charged.  It  was  also 
contended  that  no  interest  was  payable  on  the  loan,  and  that  the  society 
had  no  claim  on  the  rents,  until  the  voter  had  made  three  successive 
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defaults  in  his  payments,  and  that  there  was  therefore  no  disqualifying 
charge. 

ITie  revising  barrister  was  of  opinion  that  the  annual  value  of  the 
voter's  property,  viz,,  SLper  annunij  was  reduced  by  the  charge  of  1S». 
per  month  below  the  amount  of  40«.  per  annum ;  aniT  he  erased  his 
name  from  the  list  of  voters. 

If  the  court  should  be  of  opinion  that  the  voter  had  a  freehold 
mterest  in  the  cottage  and  land,  amounting  to  40«.  per  annum,  his  name 
is  to  be  restored;  otherwise  it  is  to  remain  erased  from  the  list. 

The  cases  of  four  other  persons,  whose  names  were  erased  from  the 
list  of  voters  for  the  parishes  of  Springfield  and  Chelmsford  respectively, 
upon  the  same  ground  of  objection,  were  consolidated  with  the  principal 
case. 

ByleMj  Serjt.,  for  the  appellant.  Assuming  this  to  be  an  ordinary 
mortgage,  as  it  is  treated  in  the  case,  and  which  is  the  most  unfavour- 
able view  for  the  appellant,  he  is  clearly  entitled  to  be  registered,  under 
the  6  &  7  Vict.  c.  18,  s.  74,  which, — ^reciting  that,  by  the  2  W.  4,  c. 
45,  8.  23,  it  is  enacted  ^Hhat  no  person  shall  be  allowed  to  have  any 
vote  in  the  election  of  a  knight  or  knights  of  the  shire,  for  or  by 
it;ason  of  any  trust  estate  or  mortgage,  unless  such  trustee  or  mort- 
gagee be  in  actual  possession  or  receipt  of  the  rents  and  profits  of  the 
^same  estate,  but  that  the  mortgagor  or  cestui  que  trust  in  posses-  p^^oi 
sion  shall  and  may  vote  for  the  same,  notwithstanding  such  mort- 
gage or  trust,"  and  by  s.  26,  '^  that  no  person  shall  be  registered  in  any 
year  in  respect  of  his  estate  or  interest  in  any  lands  or  tenements  as 
freeholder,  copyholder,  customary  tenaht,  or  tenant  in  ancient  demesne, 
unless  he  shall  be  in  actual  possession  or  in  receipt  of  the  rents  and  pro- 
fits thereof  to  his  own  use  for  six  calendar  months  at  least  previous  to 
the  last  day  of  July  in  such  year," — and  reciting  that  "  doubts  have 
arisen  as  to  the  true  intent  and  meaning  of  the  said  first-mentioned 
enactment,  in  certain  cases," — declares  and  enacts  ^'  that  no  mortgagee 
of  any  lands  or  tenements  shall  have  any  vote  in  the  election  of  a  knight 
or  knights  of  the  shire,  or  in  the  election  of  a  member  or  members  to 
serve  in  any  future  parliament  for  any  city  or  borough  in  which  free- 
holders now  have  a  right  to  vote,  for  or  by  reason  of  any  mortgage  estate 
therein,  unless  he  be  in  the  actual  possession  or  receipt  of  the  rents  and 
profits  thereof,  but  that  the  mortgagor  in  actual  posseasianj  or  in  receipt 
of  the  rents  and  profits  thereof,  shall  and  may  vote  for  the  same,  not- 
withstanding such  mortgage,"  &c.  The  8d  section  of  the  benefit  build- 
ing societies  act,  6  &  7  W.  4,  c.  32,  enacts  ''  that  it  shall  and  may  be 
lawful  to  and  for  any  such  society,  in  and  by  the  rules  thereof,  to  describe 
the  form  or  forms  of  conveyance,  martgagej  transfer,  agreement,  bond, 
or  other  instrument  which  may  be  necessary  for  carrying  the  purposes 
of  the  said  society  into  execution  ;  and  which  shall  be  specified  and  set 
forth  in  a  schedule  to  be  annexed  to  the  rules  of  such  society,  and  duly 
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certified  and  deposited  as  hereinafter  provided."  The  case  does  not  set 
out  the  rules  of  the  society :  but  it  appears  that  the  claimant  is  a  mem- 
ber, and  the  holder  of  a  share  and  a  half, 'and  that  he  is  bound  to  pay  in 
♦221  ^®^P®^^  thereof  15s.  per  month,  or  91.  per  annum;  and,  *further, 
•^  that  the  trustees  of  the  society  have  no  right  to  enter  and  take 
the  profits,  unless  he  has  made  default  in  his  monthly  payments  for  the 
period  of  three  months.  The  monthly  payments,  therefore,  do  not  con- 
stitute a  present  charge  upon  the  property.  [Wildb,  C.  J.  It  is  a  pre- 
sent charge,  with  a  postponed  remedy, — a  power  of  entry  in  a  future 
given  event.  The  question  is,  whether  the  party  has  an  interest  to  the 
value  of  40^.  per  annum."]  The  claimant  clearly  has  an  interest  in  land 
"  to  the  value  .of  40«.  by  the  year  at  the  least  above  all  charges,**  within 
the  8  H.  6,  c.  7.  In  estimating  the  value,  the  court  cannot  have  regard 
to  the  mortgage.  [Wilde,  C.  J.  How  else  are  we  to  arrive  at  the 
extent  of  the  party's  interest?  Maule,  J.  You  contend  that  a  man 
who  ha^  a  fee-simple  to  the  value  of  40^.,  defeasible  by  a  condition  sub- 
sequent,— or  a  base  fee, — ^would  be  entitled  to  vote  under  the  8  H.  6,  c. 
7.]  It  is  not  denied,  that,  if  the  monthly  payments  constitute  a  present 
charge,  the  right  to  vote  is  gone.  One  of  the  remedies  for  the  recovery 
of  a  rent-charge  under  the  tithe  commutation  act,  6  &  7  W.  4,  c.  71,  s. 
82,  is,  by  taking  possession  of  the  land.  Suppose  the  rent-charge  were 
equal  to  the  value  of  the  fee-simple,  could  the  owner's  interest  be  said 
to  be  valueless  before  the  provisions'  of  the  statute  had  been  enforced 
against  him  ?     Clearly  not. 

Badeley^  for  the  respondent.  The  decision  of  the  revising  barrister 
is  correct.  That  the  instrument  referred  to  in  the  case  is  a  mortgage, 
cannot  now  be  questioned  :  it  is  so  found  by  the  revising  barrister.  A 
similar  deed  was  so  treated  by  Wigram,  V.  C,  in  Mo%ley  v.  Bakery  17 
Law  Journ.  N.  S.  Chanc.  257.  And  it  must  be  assumed  that  it  is  a 
mortgage  in  the  ordinary  form.     The  6  &  7  W.  4,  c.  32,  s.  8,  only  con- 
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templates  *ordinary  mortgages.     That  is  shown  by  s.  5,  which 


provides  a  mode  of  re-vesting  the  estate  in  the  mortgagor, 
without  re-conveyance,  where  the  sum  intended  to  be  secured  has  been 
paid  ofi*.  The  charge  upon  this  property,  therefore,  is  not  a  mere  future 
and  contingent  charge,  but  a  present  burthen.  [Wilde,  C.  J.  How 
was  the  right  to  vote  formerly  dealt  with,  where  the  property  in  respect 
of  which  the  vote  was  claimed  was  charged  up  to  the  full  value  ?  My 
impression  is,  that  the  vote  was  never  allowed.]  It  was  not.  In  the 
Bedfordshire  case^  2  Luders,  381,  Stringer's  case^  lb.  450,  467,  Hey- 
wood's  County  Elections,  146,  a  voter  was  objected  to,  as  having  a  free- 
hold of  9/.  a  year  value,  charged  with  a  mortgage  for  220/.,  the  interest 
of  which  sum  reduced  the  annual  produce  of  the  estate  below  40s.  The 
committee  resolved,  ''  that  the  interest  upon  a  mortgage,  the  mortgagor 
still  being  in  possession,  is  such  a  charge  upon  the  estate  within  the 
Cleaning  of  the  statutes,  as  to  afiect  the  rights  of  the  voter."     Andj 


6  MANNING,  GRANGER,  &  SCOTT.  23 

upon  the  counsel  for  the  sitting  member  proposing  to  offer  evidence  of 
the  voter's  ability  to  pay  the  interest  of  the  mortgage  from  his  personal 
estate,  so  as  to  leave  him  a  clear  annual  income  of  40^.  from  the  estate 
for  which  he  voted,  after  paying  the  interest, — the  committee  said  that 
they  had  considered  the  mortgage  as  a  specific  charge  on  the  real  estate 
itself,  according  to  the  decision  in  the  case  of  Wetherell  v.  ffally  Hey- 
wood's  County  Elections,  145 :  and  they  passed  the  following  additional 
resolution,  viz.,  '^  That  the  interest  of  a  mortgage  (which  is  charged 
upon  the  estate  in  right  of  which  a  voter  voted),  being  established  by 
evidence,  so  as  to  reduce  the  value  of  the  estate  to  less  than  40«.  per 
annunty  does  invalidate  the  vote ;  and  that  such  evidence  is  conclusive. 


notwithstanding  any  other  property  possessed  by  the  voter.'X^*)  *InL 
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the  Buckinghamshire  casej  2  Luders,  471,  Heywood's  County 
Elections,  147,  the  circumstances  of  which  were  precisely  like  those  of 
Stringer's  case^  suprsl,  the  committee  resolved  ^^  that  a  mortgage  is  such 
a  charge  on  land  as  may  reduce  the  value  of  the  freehold  below  what 
may  entitle  a  person  to  give  his  vote  for  a  knight  of  the  shire."  And, 
m  the  Middlesex  case^  2  Peck  well,  103  {Octse  of  John  Beaumont)^  Hey- 
wood's  County  Elections,  147,  the  committee  resolved  *^  that  a  mortgage 
on  a  freehold  shall  be  considered  to  invalidate  the  vote,  if  the  interest 
paid  by  the  voter  reduces  the  value  of  such  freehold  below  40^.  per 
annum."  Wetherell  v.  ffatt  was  an  action  on  the  game  laws,  tried  at 
the  Summer  Assizes,  1782,  at  Durham,  before  Etre,  B.,  when  a  verdict 
was  found  for  the  plaintiff,  for  a  penalty  of  51.  on  a  count  for  keeping  a 
gun  to  kill  game,  subject  to  a  special  case.  The  special  case  was 
argued  in  the  Court  of  King's  Bench,  in  Michaelmas  term,  23  6.  3,  and 
judgment  given  for  the  plaintiff.  Two  questions  arose,— one,  whether 
the  defendant  had  a  sufficient  interest  in  the  estate,  to  give  him  a  quali- 
fication,— the  other,  whether  it  was  of  sufficient  value.  By  the  22  & 
23  Car.  2,  c.  25,  s.  8,  one  of  the  qualifications  is,  that  a  person  shall 
have  '*  lands  and  tenements,  or  some  other  estate  of  inheritance,  in  his 
own  or  his  wife's  right,  of  the  clear  yearly  value  of  lOOL  per  annum.*' 
The  defendant  was  possessed  of  copyhold  lands  of  the  yearly  value  of 
103/.,  part  of  which,  of  the  value  of  14/.  per  annum^  was  mortgaged 
for  400/. :  it  had  been  surrendered  to  the  mortgagee,  who  had  been  ad- 
mitted.    The  interest  had  been  regularly  paid,  and  the  mortgagee  had 


*not  entered :  after  deducting  the  interest  reserved  on  the  mort- 
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gage,  the  defendant  had  not  100/.  per  annum  left  to  his  own  use. 
The  court  determined  in  favour  of  the  defendant  on  the  first  point ;  but 
judgment  was  given  against  him  upon  the  second.  Lord  Mansfield  said : 
^'  The  mortgagor  is  owner  of  the  land,  and  the  mortgagee  has  a  charge 

(a)  In  the  Critkhde  eate,  2  LaderB,  470,  the  oommittee  came  to  a  contrary  conclusion ;  hav- 
ing resolved,  "  That  the  mortgagor  in  possession  of  lands  of  the  value  of  40«.  a  year,  and  the 
devisee  in  possession  of  lands  of  the  value  of  40f .  a  year,  devised  subject  to  the  payment  ot 
debts  and  legacies,  art  entitled  to  vote." 
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upon  ity  and  whoever  it  comes  to  is  his  debtor.  If  a  man  has  a  soflScient 
estate,  after  paying  the  interest,  he  is  qualified.  It  is  a  charge,  and 
goes  with  it  as  much  as  a  judgment  or  a  statute :  it  is  verj  clear ;  thero 
can  be  no  doubt  of  this.'*  Buller,  J.,  also,  in  giving  his  opinion, 
said :  '^  The  only  question  is,  whether  the  words  clear  of  all  charges^ 
mean  clear  value  to  the  person  in  possession :"  and  he  expressed  himself 
strongly  in  the  affirmative.  The  statute  28  G.  8,  c.  86,  s.  6,  required 
a  county  voter  to  make,  at  the  time  of  voting,  a  declaration,  amongst 
other  things,  that  he  has  *^  an  estate  of  the  clear  yearly  value  of  40«., 
over  and  above  the  interest  of  any  money  secured  by  mortgage  upon 
the  said  estate,  and  also  over  and  above  all  rents  and  outgoings  payable 
out  of  or  in  respect  of  the  said  estate,  other  than  parliamentary,  public, 
or  parochial  taxes :"  and  a  penalty  of  201  is  (by  s.  9)  imposed  upon  any 
person  who  shall  cause  his  name  to  be  enrolled  in  the  register  of  voters, 
— if  his  estate  shall  not  be  at  the  time  *^  of  the  clear  yearly  value  of 
40«.,  over  and  above  the  interest  of  any  money  secured  by  mortgage 
upon  the  said  estate,  and  also  over  and  above  all  rents  and  outgoings 
payable  out  of  or  in  respect  of  the  said  estate,  other  than  parliamentary, 
public,  or  parochial  taxes."  [Mauls,  J.  That  is  declaratory  only.] 
The  6  &  7  Vict,  c  18,  s.  74,  makes  no  difference  in  the  law :  it  is  little 
more  dian  a  re-enactment  of  the  7  &  8  W.  3,  c.  25,  s.  7. 

ByleSf  Serjt.,  in  reply.  The  monthly  payments  here  do  not  constitute 
*261  ^  charge  upon  the  land,  so  as  to  ^reduce  its  value  in  the  way  sug- 
"*  gested.  It  is  no  present  charge :  it  is  a  possible  future  charge, 
the  commencement  of  which  is  contingent  on  the  voter's  making  default 
in  the  monthly  subscriptions  he  has  agreed  to  pay.  Interest  upon  a 
mortgage  is  a  certain  charge  that  is  growing  de  die  in  diem.  The  statute 
28  Q.  3,  c.  36,  speaks  only  of  itUereet.  But,  assuming  that  the  monthly 
payments  may  be  taken  in  reduction  of  the  value  of  the  voter's  estate,  it 
appears,  that,  as  a  member  of  the  society,  he  is  entitled  to  a  share  of 
profits.  Consequently,  as  it  does  not  appear  how  much  of  the  15ii.  per 
month  would  be  a  charge  upon  the  property,  it  cannot  be  said  that  the 
voter's  interest  in  the  land  is  of  less  value  than  40«.  per  annum.  [Maulb, 
J.     There  is  nothing  in  that  point.] 

Wilde,  G.  J.  It  seems  to  me,  that,  in  this  case,  the  revising  barrister 
has  come  to  a  right  conclusion.  From  the  facts  he  has  stated,  he  has 
drawn  a  certain  conclusion  of  law,  which  we  are  now  called  upon  to 
review.  The  question  is,  whether,  on  the  day  of  registration,  tho 
claimant  presented  himself  before  the  proper  tribunal  in  a  condition  to 
bo  entitled  to  be  registered  as  a  voter.  To  make  out  that,  it  was  incum- 
bent on  him  to  show  that  he  possessed  an  interest  in  land  to  the  value  of 
40^.  by  the  year  at  the  least  beyond  all  charges.  It  appears  that  he  is 
possessed  of  a  freehold  cottage  and  garden  of  the  annual  value  of  8/., 
subject  to  a  monthly  payment  of  15«.,  in  respect  of  a  mortgage  granted 
to  a  benefit  building  society.     It  is  said  that  the  instrument  by  which 
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these  monthly  payments  are  secured,  is  not  an  ordinary  mortgage  deed. 
A  mortgage,  in  popular  language,  means  an  instrument  in  a  given  form, 
by  which  the  land  is  charged  with  a  sum  of  money  payable  at  a  stated 
time  or  times.  When  the  legislature  uses  the  term  mortgage,  in  an  act  of 
^parliament,  it  must  be  taken  to  have  used  it  in  its  ordinary  and  ^^^^ 
popular  sense.  And  it  appears  from  the  case  otModej/  v.  Baker ^  ^ 
that  securities  given  under  the  provisions  of  the  building  societies  act,  6 
&  7  W.  4,  c.  32,  are  dealt  with  by  the  Court  of  Chancery  in  all  respects 
like  ordinary  mortgages.  The  question,  then,  is,  whether  the  appellant 
is  possessed  of  a  freehold  interest  in  the  land,  to  the  value  of  40«.  by  the 
year  at  the  least,  above  all  charges,  within  the  meaning  of  the  statute  8 
H.  6,  c.  7.  That  statute  has,  upon  various  occasions,  received  the  con- 
struction of  a  competent  tribunal.  The  word  ^charges"  has  for  a 
very  considerable  period  been  understood  to  mean  and  include  interest 
payable  in  respect  of  a  mortgage.  If  a  man  receives  40«.  with  one  hand, 
and  with  the  other  has  to  pay  30«.  as  a  charge  upon  the  land,  can  he  be 
flaid  to  possess  an  interest  in  the  land  to  the  value  of  40«.  beyond  all 
charges  ?  The  payment  in  such  case  would  clearly  be  a  charge  upon 
his  estate,  in  the  sense  of  so  diminishing  the  amount  of  his  interest 
therein,  as  to  remove  him  from  the  position  of  one  whom  the  legislature 
has  thought  fit  to  intrust  with  the  privilege  of  voting.  The  statute  28 
G.  3,  c.  36,  did  not  profess  to  vary  the  right  of  voting,  but  only  to  assist 
in  carrying  out  the  provisions  of  the  8  H.  6,  c.  7,  by  compelling  a  party 
who  claimed  to  vote  in  the  election  of  a  knight  of  the  shire,  to  make  a 
declaration  that  he  had  ^*an  estate  of  the  clear  yearly  value  of  40«.. 
over  and  above  the  interest  of  any  money  secured  by  mortgage  upon  the 
said  estate,"  &c., — ^giving  a  more  distinct  definition  of  the  word  ^^charges" 
in  the  statute  of  8  H.  6,  c.  7.  After  that  statute,  it  must  be  taken  that 
the  legislature  was  fully  apprised  of  the  nature  of  the  interest  that  was 
leqnisite  to  enable  a  party  to  vote  for  a  county.  Before  the  reform  act, 
2  W.  4,  c.  45,  then,  the  right  of  voting  in  the  election  of  a  county  mem- 
ber was  confined  to  persons  having  an  interest  in  ^land  to  the  ^^^^ 
value  of  40«.  by  the  year  at  the  least,  beyond  all  charpei.  That  ^ 
being  so,  it  appears  to  me  that  the  appellant  in  this  case  was  not  pos- 
sessed of  a  freehold  interest  in  land  yielding  him  40«.  per  annumj  clear 
of  all  charges,  for  the  requisite  period  prior  to  the  day  of  regbtration. 
It  is  argued,  that,  assuming  the  monthly  payments  here  to  constitute  a 
**  charge*'  upon  the  estate,  still  the  74th  section  of  the  6  &  7  Vict.  c.  18, 
gives  to  a  mortgagor  in  possession  of  the  rents  and  profits  the  right  to 
vote.  That  clause,  however,  did  not  contemplate  giving  to  a  freeholder, 
whose  estate  is  burthened  with  a  mortgage,  any  new  or  additional  right; 
but  merely  to  free  him  from  any  technical  difficulty  as  to  the  quality  of 
his  estate, — to  prevent  the  mere  circumstance  of  the  land  being  held  by 
him  subject  to  a  mortgage,  operating  to  deprive  him  of  a  right  to  vote. 
As  mortgagor  in  possession,  he  is  enabled  to  vote,  provided  he  retains  a 
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sufficient  amount  of  pecuniary  interest  in  the  land  to  gire  him  such  qua- 
lification as  the  law  requires.  Looking  at  the  whole  object  and  intent 
of  the  legislature  in  the  several  enactments,  it  seems  to  me  to  be  quite 
clear  that  a  mortgagor  whose  interest  is  by  the  accruing  payments 
reduced  below  40«.  per  annum^  is  not  entitled  to  vote. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  The  74th  section  of  the 
6  &  7  Vict.  c.  18,  does  not  in  any  degree  affect  the  question  of  the  value 
of  the  interest  a  party  must  have  to  entitle  him  to  vote.  The  monthly 
payments  here  were  clearly  a  charge  upon  the  estate,  in  the  sense  men- 
tioned in  the  statutes  8  H.  6,  c.  7,  and  28  6.  8,  c.  36,  and  therefore  I 
tiiink  the  appellant  was  not  entitled  to  be  registered. 

Maule,  J.  I  also  think  the  appellant  in  this  case  was  not  entitled 
♦.791  to  vote.  The  7  &  8  W.  8,  c.  26,  s.  7,  *and  6  4  7  Vict.  c.  18, 
"  ■*  s.  74,  which  give  the  right  of  voting  to  the  mortgagor  in  posses- 
sion, apply  to  the  case  of  two  persons  claiming  the  right  in  respect  of 
the  same  property,  the  one  having  a  freehold,  the  other  an  equitable 
interest  only.  They  were  not  designed  in  any  degree  to  affect  the  ques- 
tion of  the  value  of  the  interest:  that  was  already  settled  by  the  8  H.  6, 
c.  7,  and  the  6th  section  of  the  28  G.  3,  c.  36,  which  defines  the  mean- 
ing of  the  word  ^^  charges"  in  the  former  act.  The  mortgagor  who  is 
in  possession  of  the  estate,  or  in  the  receipt  of  the  rents  and  profits,  is 
entitled  to  vote,  provided  he  retains  a  sufficient  amount  of  interest  to 
constitute  a  qualification  under  the  8  H,  6,  c.  7.  I  therefore  think, 
that,  as  the  payment  of  sums  amounting  in  the  aggregate  to  9Z.  a  year, 
was  to  be  made  by  the  claimant  as  a  charge  upon  the  land,  that  sum 
ought  to  be  deducted,  in  estimating  the  yearly  value  of  his  freehold* 
And  the  value  being  thereby  reduced  below  40«.  per  annum^  the  claim- 
ant clearly  is  not  entitled  to  vote. 

y.  Williams,  J.  I  am  of  the  same  opinion.  There  is  some  difficulty 
in  understanding  how  the  interest  payable  in  respect  of  a  mortgage 
could  properly  be  a  ^^  charge"  within  the  meaning  of  the  statute  8  H.  6, 
c.  7.  But  the  legislature  having  in  the  28  G.  3,  c.  36,  so  declared,  I 
think  it  is  impossible  to  escape  from  the  conclusion  that  the  sums  pay- 
able from  the  claimant  to  entitle  him  to  retain  the  possession  of  the 
estate,  is  a  charge  thereon  within  the  former  statute.  It  therefore 
follows  that  the  claimant  is  not  a  person  having  an  estate  of  the  clear 
yearly  value  of  40«.  above  all  charges,  and  that  his  vote  was  properly 
rejected.  Decision  affirmed,  without  costs. 


•30]  *Borough  of  Lancaster. 

THOMAS  MASHITER,  Appellant,  WILLIAM  DUNN,  Town  Clerk 
of  LANCASTER,  Respondent.     Nov.  16. 

A  freeman  who  has  within  the  year  been  excused  from  paying  a  poor-rate,  under  the  54  G.  3, 
c.  170,  8.  H,  upon  proof  before  the  justices  of  inability  through  poverty  to  pay  such  rate,— ia 
not  disqualified  fiora  being  registered,  as  having  **  received  parochial  relief,*'  within  xhm  % 
W,  4,  c.  45,  s.  36. 
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Thomas  Bulfield,  of  Nelson  Street,  Lancaster,  was  duly  objected 
to,  as  not  being  entitled  to  have  his  name .  retained  upon  the.  list  of 
freemen^  entitled  to  vote  in  the  election  of  members  to  serve  in  parlia- 
ment for  the  said  borough. 

The  revising  barrister  retained  the  name  of  the  said  Thomas  Bulfield 
upon  the  said  list,  subject  to  the  opinion  of  the  Court  of  Common  Pleas 
upon  the  following  case, — the  cases  of  forty-three  other  persons,  the 
validity  of  the  objections  to  whose  rights  to  be  upon  the  same  list 
depended  upon  the  same  state  of  facts  and  the  same  points  of  law,  being 
consolidated  with  the  principal  case.     The  facts  were  as  follows ; — 

Thomas  Bulfield  was  the  occupier  of  a  house  situate  within  the  town- 
ship and  borough  of  Lancaster.  He  was  duly  rated  to  the  poor  in 
respect  thereof,  by  a  rate  made  in  September,  1847,  in  the  sum  of  12«. 
This  rate  was  never  paid  by  the  said  Thomas  Bulfield.  And,  on  the 
21st  of  March,  1848,  the  said  Thomas  Bulfield,  by  consent  of  the  over- 
seers, was  duly  excused,  by  the  competent  justices,  from  the  payment 
of  the  said  rate,  on  account  of  his  poverty. 

It  was  argued,  before  the  revising  barrister,  that,  under  the  circum- 
stances, the  said  Thomas  Bulfield,  was  not  entitled  to  be  registered, 
because  he  had,  within  the  meaning  of  the  36th  section  of  the  2  W.  4, 
c.  45,  within  twelve  calendar  months  next  previous  to  the  ^Slst  \i^^\ 
of  July  last,  received  parochial  relief,  or  other  alms  which  by 
the  law  of  parliament  now  disqualify  from  voting  in  the  election  of  mem- 
bers to  serve  in  parliament. 

The  revising  barrister  decided,  that,  under  the  circumstances,  the  said 
Thomas  Bulfield  had  not  within  twelve  calendar  months  previous  to  the 
last  day  of  July  in  this  year,  received  parochial  relief,  or  other  alms 
which  by  the  law  of  parliament  now  disqualify  from  voting  in  the  elec* 
tion  of  members  to  serve  in  parliament. 

If  the  court  of  Common  Pleas  shall  be  of  opinion  that  Thomas  Bui* 
field  had,  under  the  circumstances,  received  parochial  relief,  or  other 
alms  which  by  the  law  of  parliament  now  disqualify  from  voting  in  the 
election  of  members  to  serve  in  parliament,  then  the  names  of  the  said 
Thomas  Bulfield  and  of  all  the  parties  included  in  the  consolidated 
appeal,  are  to  be  struck  out  of  the  list  of  freemen  entitled  to  vote  for 
the  borough  of  Lancaster. 

If  the  court  of  Common  Pleas  shall  decide,  that,  under  the  circum* 
stances,  the  said  Thomas  Bulfield  had  not  received  parochial  relief,  or 
other  alms  which  by  the  law  of  parliament  now  disqualify  from  voting 
in  the  election  of  members  to  serve  in  parliament,  then  the  names  of 
the  said  Thomas  Bulfield  and  of  all  the  other  parties  included  in  the 
said  consolidated  appeal,  are  to  be  retained  in  the  list  of  freemen  enti- 
tled to  Vote  for  the  borough  of  Lancaster. 

ByleSy  Serjt.,  for- the  appellant.  The  question  in  this  case  is,  whether 
a  statutable  relief  from  rates  is  to  be  considered  as  ^^  parochial  relief/' 
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within  the  36th  section  of  the  2  W.  4,  c.  45.  That  section  enacts  ^'  that 
no  person  shall  be  entitled  to  be  registered  in  any  year  as  a  voter  in  the 
election  of  a  member  or  members  to  serve  in  any  future  parliament  for  any 
*321     ^^*^  ^^  borough,  *who  shall,  within  twelve  calendar  months  next 

-'  previous  to  the  last  day  of  July  in  such  year,  have  received- paro- 
chial relief,  or  other  alms  which  by  the  law  of  parliament  now  disqualify 
from  voting  in  the  election  of  members  to  serve  in  parliament/'  It  is 
submitted  that  the  discharge  of  a  debt  like  this  out  of  the  parochial 
fund,  is  in  substance  a  receipt  of  parochial  relief  within  that  section. 
When  the  rate  in  question  was  made,  a  debt  to  the  extent  of  12s. 
became  due  from  the  voter  to  the  parish.  The  exercise  by  the  justices 
of  the  power  given  to  them  by  the  statute  54  G.  3,  c.  170,  s.  ll,(a)  to 
excuse  him  from  payment  of  that  debt,  places  the  voter  in  pre- 
cisely the  same  situation  as  if  he  had  paid  the  amount,  and  had  it 
given  bftck  to  him.  That  the  liability  to  pay  a  sum  assessed  as  a  poor- 
rate  is  a  debt  due  to  the  parish,  is  clear,  though  no  action,  it  seems,  will 
lie  for  it, — the  statute  43  Eliz.  c.  3,  s.  11,  giving  a  more  speedy  and  effi- 
cient remedy,  viz.,  by  distress.  In  Williams  on  Executors,  4th  edit.,  vol. 
2,  p.  1502,  it  is  said:  **In  case  a  person  assessed  to  the  poor  rate  dies 
'^331     *^^^^^  payment,  it  has  been  doubted  how  far  the  goods  of  the 

-^  deceased  in  the  hands  of  his  executors  or  administrator  are  liable 
to  answer  the  same.  In  the  case  of  Stevens  v.  Evans,  2  Burr.  1152,  1 
Sir  W.  Blac.  284,  the  point  was  disputed,  but  not  decided,  as  the  case 
was  determined  on  its  own  peculiar  circumstances,  viz,  on  the  ground 
that  it  was  necessary  to  convene  the  administrator  before  the  justices, 
before  a  warrant  could  legally  issue  to  distrain :  so  that  the  principal 
point  was  undecided;  which  includes  in  it  these  particulars, — 1,.  where 
the  warrant  of  distress  is  made  out  during  the  lifetime  of  the  person 
assessed,  whether  the  oflScers  can  follow  the  goods  into  the  hands  of  the 
administrator  or  amy  other,  without  taking  notice  of  any  person  as  exe- 
cutor or  admiaistrato);,'— 2,  where  the  warrant  of  distress  is  not  made  out 
till  after  the  death  of  the  person  assessed,  whether,  on  summoning  the 
administrator,  and  refusal  by  him,  the  officers  can  distrain  the  goods  in 
the  hands  of  such  administrator, — 8,  whether  the  administrator  himself 
may  be  assessed  in  a  succeeding  rate,  as  Car  arrears,,  and,  on  the  assess- 

(a)  Which  enacts  "  thai  it  shall  and  may  be  lawful  for  any  two  or  more  of  His  Majesty's  jus- 
tices of  the  peace  acting  for  the  county,  riding,  division,  or  jurisdiction  in  which  any  disirici, 
parish,  township,  or  hamlet  shall  be  situated,  in  petty  sessions  assembled,  on  application  made 
to  them  by  any  person  rated  to  any  rales  or  cesses  within  any  such  district,  ^c,  to  be  dis- 
charged therefrom,  and  proof  of  his  or  her  inability,  through  poverty,  to  pay  such  r.ite  or  cess, 
wkh  the  consent  of  the  churchwardens  and  overseers  of  such  district,  &.C.,  or  ol  such  other 
person  or  persons  as  is  or  are  competent  to  act  under  the  authority  of  any  act  or  acts  of  parlia- 
ment for  the  ordering,  management,  control,  or  direction  of  the  poor  of  any  such  district.  Sec, 
to  order  and  direct  that  such  person  sball  be  excused  from  the  payment  of  such  rale  or  cess, 
and  to  strike  out  his  or  her  name  therefrom  ;  and  the  sum  at  which  such  person  was  so  rated 
In  such  rate  or  cess  shall  not  thereafter  be  collected,  or  any  person  or  persons  charged  there- 
with, or  in  any  manner  called  or  liable  to  account  for  the  same,  or  for  omitting  to  collect  or 
receive  the  f 
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ment  being  confirmed  at  the  sessions  upon  his  appeal,  whether  distress 
may  be  made  as  of  his  own  goods,  and  whether  for  defect  of  distress  he 
may  be  committed, — 4,  in  what  course  of  administration  snch  assessment 
shall  be  estimated;  and,  if  the  administrator  shall  plead  before  the 
justices  debts  of  a  higher  nature,  or  insufficiency  of  assets,  whether,  and 
how  far,  the  justices  are  to  take  notice  of  such  plea,  and  how  or  in  what 
manner  they  shall  determine  the  same/'  In  Rogers  on  Elections,  7th 
edit.  p.  99,  it  is  said :  '^  Persons  who  are,  or  who  have  been  within  a 
certain  time,  obliged  to  depend,  wholly  or  in  part,  on  eleemosynary 
assistance,  have  been  held,  by  Whitelocke  and  other  ♦writers,  to  r^g^ 
be  disqualified  by  the  common  law,  not  only  because,  from  their  ^ 
indigence,  they  were  unable  to  contribute  to  the  wages  of  their  members, 
but  because,  from  their  dependent  situation,  their  roices  were  no  longer 
free.  But  the  receipt  of  alms  was  only  evidence  of  inability,  and  might 
have  been  rebutted  by  circumstances,  and  the  franchise  considered  as 
suspended,  but  not  annihilated.  In  the  case  of  counties,  the  law  pre* 
sumes  that  a  Toter  continuing  in  possession  of  his  freehold,  is  not  in  a 
state  of  disqualifying  indigence.  In  the  BedfordBhire  ease^  2  Luders, 
564,  a  resolution — ^  that  parish  alms  paid  to  a  freeholder,  do  invalidate 
his  vote,  although  he  continue  in  possession  of  a  freehold  of  the  clear 
yearly  value  of  40f  .* — ^passed  in  the  negative.  In  the  cases  of  boroughs, 
particularly  in  those  in  which  the  franchise  was  in  the  nature  of  a  per- 
sonal right,  the  receipt  of  alms  within  a  limited  time  was  held  to  be  a 
personal  disqualification."  The  case  of  a  sick  pauper  being  attended  by 
the  parish  apothecary,  at  his  own  request,  does  not  very  precisely  apply, 
inasmuch  as  that  there  is  no  original  liability:  and  yet,  in  the  Colchester 
e4uey  1  Peck.  508,  this  was  held  to  be  a  dt8qualification.(a) 

Kinglakej  Serjt.,  for  the  respondent. — Old  as  is  the  disqualification 
arising  from  the  receipt  of  parochial  relief  or  other  eleemosynary  assist- 
ance, there  is  but  one  instance  upon  record  of  an  attempt  to  introduce  a 
constructive  parochial  relief  like  this, — a  mere  inability  to  contribute 
to  a  fund  to  be  doled  out  to  such  poor  inhabitants  of  the  parish  as 
are  incapable  of  maintaining  themselves.  The  right  of  a  freeman  to 
be  registered  is  quite  independent  of  the  fact  of  his  being  rated.  Prior 
♦to  the  64  G.  8,  c.  170,  neither  the  parish  officers  nor  any  other  r^^g^ 
person  had  any  power  to  exonerate  from  the  payment  of  the  ^ 
poor-rate  an  inhabitant  once  assessed.  The  11th  section  of  that  act 
authorizes  two  justices  to  excuse  a  party  who  satisfies  them  of  his  ina- 
bility, through  poverty,  to  pay  the  rate,  and  to  strike  out  his  name  there 
from.  Being  thus  excused,  and  his  name  removed  from  the  rate,  tht 
party  is  in  the  same  position  as  if  he  had  never  been  on  it.  In  the  Col- 
Chester  eaee^  1  Peckw.  507,  in  1789,  the  committee  directed  the  counsel 
to  8peak  to  the  following  question — "Whether  a  person  who  has  been 

(«•  fint  see  the  Crkklmie  ease,  2  Laden,  365,  Cireneuttr  etue,  2  Fraser,  453,  and  CoUheetr* 
MM.  1  Peck.  548,  where  the  contrary  was  held. 
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rated,  and  excused  paying  the  rates,  upon  his  own  application,  is  dis« 
qualified  from  voting  for  a  member  of  parliament  for  the  borough  of  Col- 
chester." After  argument,  the  committee  resolved  in  the  negative.  It 
was  then  proposed  to  call  evidence  to  prove  that  one  .James  Leaper,  who 
had  tendered  his  vote  for  Mr.  Tiemey,  and  whose  rates  had  been  returned 
to  him,  had  made  an  application  to  the  parish  officers,  stating,  that, 
unless  his  rates  were  returned  to  him,  he  should  be  obliged  to  apply  to 
the  parish  for  relief,  having  a  sick  child,  whom  he  should  not  then  be 
able  to  support.  The  committee  resolved  that  this  case  came  within  the 
former  resolution,  and  that  the  evidence  should  not  be  received ;  and  the 
vote  was  determined  to  be  good.  As  far  as  it  goes,  that  is  a  clear  and 
decisive  authority.  The  remission  of  a  rate  clearly  would  not  make  the 
party  removable.  ^To  bring  him  within  the  words  of  the  36th  section  of 
the  2  W.  4,  c.  45,  the  voter  must  have  actually  re(;etW  parochial  relief. 
[Maule,  J.  There  can  be  no  doubt,  upon  the  words  of  the  36th  section, 
that  this  person  did  not  receive  parochial  relief,  by  simply  being  excused 
*361  ^^^^  contributing  to  the  rate  "^in  question,  any  more  than  I  could 
^  be  said  to  receive  relief  from  a  beggar,  by  declining  to  give  him 
relief.] 

Bt/hSj  Serjt.,  in  reply.  Where  the  powers  of  the  64  G.  3,  c.  170,  s. 
11,  are  called  into  action,  and  a  party  is  discharged  from  contributing 
to  a  rate,  he  is  for  that  year  disqualified  from  voting.  The  Colchester 
case  occurred  long  before  the  passing  of  that  statute.  [Maule,  J.  In 
order  to  entitle  himself  to  call  upon  the  justices  to  exercise  the  jurisdic- 
tion conferred  upon  them  by  that  statute,  is  the  party  bound  to  show 
that  he  comes  within  the  description  of  persons  that  are  entitled  to  paro- 
chial relief?]  It  may  be  conceded  that  the  argument  cannot  be  carried 
quite  so  far  as  that.  [Maule,  J.  It  is  quite  clear  that  mere  inability 
to  contribute  to  a  rate,  gives  no  claim  to  parochial  relief.  For  anything 
that  appears,  this  person  might  be  one  whom  the  overseers  would  be 
bound  to  refuse  to  relieve.]  The  statement  in  the  case  is,  that  Bulfield, 
"  by  consent  of  the  overseers,  was  duly  excused  by  the  competent  justices 
from  the  payment  of  the  said  rate,  an  account  of  his  poverty,'*  [Maule, 
J.     It  is  impossible  to  say  that  that  is  a  case  within  the  54  G.  3,  c.  170.] 

CoLTMAN,  J.  Primd  fade^  the  party  is  entitled  to  be  registered, 
unless  there  is  something  in  the  case  that  amounts  to  a  disqualification. 
The  burthen  of  showing  the  disqualification  rests  upon  those  who  seek 
to  deprive  him  of  that  primd  facie  right.  The  section  relied  upon  is  the 
86th  of  the  2  W.  4,  c.  45,  which  enacts  '^  that  no  person  shall  be  entitled 
to  be  registered  in  any  year  as  a  voter  in  the  election  of  a  member  or 
members  to  serve  in  any  future  parliament  for  any  city  or  borough,  who 
shall,  within  twelvo  oolendar  months  next  previous  to  the  last  day  of 
July  in  such  year,  hsvo  TBceived  parochial  relief  or  other  alms,  which 
r^ftll  ^J  ^^^  '*^  ^^  parliament  *now  disqualify  from  voting  in  the  elec- 
tion of  members  to  serve  in  parliament."    These  words  of  dis- 


6  MANNING,  GRANGER,  &  SCOOT.  87 


i(iialification  sire  not  to  be  strained  so  as  to  narrow  the  franchise,  the 
extension  of  which  is  to  be  favoured  rather  than  otherwise.  I  do  not 
think  that  the  facts  bring  the  case  within  this  clause.  There  is,  in  my 
opinion,  a  substantial  difference  between  the  receipt  of  parochial  relief, 
and  the  being  excused,  by  reason  of  inability,  from  bearing  a  parochial 
burthen.     I  think  the  decision  of  the  revising  barrister  was  right. 

Maule,  J.  My  reason  for  coming  to  the  same  conclusion,  I  threw 
out  in  the  course  of  the  argument.  I  have  not  heard  any  answer  sug- 
gested,— which  I  am  sure  I  should  have  done,  had  it  been  susceptible 
of  an  answer. 

y.  Williams,  J.  I  also  agree  that  the  facts  stated  here  do  not  show 
s  receipt  of  parochial  relief  within  the  meaning  of  the  2  W.  4,  c.  45, 
8.  36.  Decision  affirmed,  with  costs. 


♦Borough  of  Harwich.  [*38 

WILLIAM  POINTS,  Appellant,  JOHN  ATTWOOD,  Respondent. 

Nov.  17. 

An  aMMtmnt-OTerieert  who  is  appointed,  in  general  terfta,  under  the  59  G.  3,  c.  12,  s.  7,  is  an 

**  overseer"  within  the  6  &  7  Vict.  c.  18,  a.  17 ;  and  aervioe  of  a  notice  of  objection  upon 

auch  asaiatant-oireraeer,  ia  good  aerrice. 
The  mere  fact  of  the  notice  having  been  left  at  the  place  of  abode  of  the  overseer  (or  aaaiatant* 

over8eer)at  20  minutea  paat  11  o'clock  at  night  on  the  25th  of  August,  ianot  enough  to  inra- 

lidate  the  service. 
Confirmation  by  the  poor  law  oommiasionerB,  is  not  essential  to  the  validity  of  the  appoint* 

ment  of  an  assistant-overseer  under  the  59  G.  3,  c.  12,  s.  7. 
Where  there  is  no  express  limitation  of  the  dutiea  to  be  performed  by  such  assistant-overaeer» 

he  muat  be  taken  to  have  been  appointed  to  perform  all  the  ordinary  duties  of  an  overseer. 

WnxiAM  Points  objected  to  the  name  of  John  Attwood  being 
retained  upon  the  list  of  persons  entitled  to  vote  in  the  election  of  mem- 
bers to  serve  in  parliament  for  the  borough  of  Harwich,  in  respect  of 
property  occupied  within  the  parish  of  Dovercourt. 

The  notice  of  objection  required  to  be  given  to  the  party  objected  to^ 
waa  duly  given  to  John  Attwood.  The  question  in  the  case  was,  whe- 
ther the  notice  of  objection  required  to  be  given  to  "  the  overseers  of 
the  parish  who  shall  have  made  out  the  list  in  which  the  name  of  the 
person  objected  to  shall  have  been  inserted,"  was  duly  given,  under  the 
6  &  7  Vict.  c.  18,  ss.  17, 101.     The  facts  were  as  follows  :— 

Bichard  Meadows  and  John  Sparrow  are  the  regularly  appointed  over- 
seers of  the  poor  for  the  parish  of  Dovercourt,  for  the  year  1848.  About 
two  years  ago,  George  Cooper  was  appointed  by  the  parishioners  assistant- 
overseer,  and  has  since  continued  to  act  in  that  capacity,  assisting,  act- 
ing for,  and  in  fact  discharging  all  the  ordinary  duties  of,  the  overseers. 
Cooper's  appointment  has  not  been  confirmed  or  sanctioned  by  the  poor 
law  commissioners.  X*m^ 

^Meadows  and  Sparrow  together  made  out  and  signed  the  list     '- 

VOL.   VI.— 
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of  Toters  and  the  list  of  persons  objected  to,  respectively,  as  the  over- 
seers of  the  parish.  Cooper  took  no  part  in  making  out,  and  .did  not 
sign,  either  of  the  lists. 

The  notice  of  objection  required  to  be  given  to  the  overseers  of  the 
parish  who  shall  have  made  oat  the  list  in  which  the  name  of  the  per- 
son objected  to  is  inserted,  was  left  at  the  place  of  abode  of  George 
I'Ooper,  at  20  minutes  past  11  o'clock  at  night,  on  the  25th  of  August, 
and  was  by  Cooper  delivered  to  Meadows  some  time  after  the  25th  of 
August. 

The  overseers  inserted  the  name  of  John  Attwood  in  the  list  of  per- 
sons objected  to. 

On  behalf  of  John  Attwood,  it  was  contended  that  notice  of  the 
objection  had  not  been  duly  given  to  the  overseers. 

For  the  objector,  it  was  insisted,  that  Cooper,  by  his  appointment  as 
assistant  overseer,  and  discharge  of  the  duties  of  the  overseers,  was  an 
overseer  of  the  parish  for  the  purpose  in  question,  by  virtue  of  the  101st 
section  of  the  6  &  7  Vict.  c.  18  ;  and  that  the  notice  might  be  given  to 
an  overseer,  or  any  person  whose  duty  it  might  be,  as  overseer,  to  act 
upon  the  notice ;  and  that  it,  in  fact,  was  adopted  and  acted  upon,  by 
the  insertion  of  Attwood's  name  by  the  overseers  in  the  list  of  persons 
objected  to. 

The  revising  barrister  decided  that  notice  of  the  objection  had  not 
been  duly  given  to  the  overseers ;  and,  consequently,  the  name  of  John 
Attwood  was  retained  in  the  list  of  voters. 

The  case  of  Thomas  Fuller,  whose  name  was  retained  in  the.  same 
list  under  the  like  circumstances,  was  consolidated  with  the  principal 
case. 

If  the  court  shall  be  opinion,  that,  in  the  above  cases,  the  notices  of 
objection  were  duly  given  to  the  ^overseers,  the  names  of  John 
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Attwood  and  Thomas  Fuller  are  to  be  expunged  from  the  list  of 


voters,  if  the  court  shall  think  fit ;  otherwise  retained. 

Kinglake,  Serjt.,  for  the  appellant.  The  10th  section  of  the  6  &  7 
Vict.  c.  18,  requires  the  town-clerk  of  every  city  or  borough  to  cause 
forms  of  precepts,  notices,  and  lists,  to  be  printed  according  to  the  forms 
given  in  the  schedules ;  and  to  cause  to  be  delivered  "  to  the  overgeers 
of  the  poor  of  every  parish  or  township  situate  wholly  or  in  part  within 
such  city  or  borough,  or  within  any  place  sharing  in  the  election  for 
such  city  or  borough,  his  precept  according  to  the  form  numbered  (1)  in 
schedule  (B),  and  also  a  suflScient  number  of  the  said  printed  forms  of 
notices  and  lists,"  &c.  The  13th  section  enacts,  "  that  the  overseers  of 
every  such  parish  or  township  shall,  on  or  before  the  last  day  of  July  in 
every  year,  make  out,  or  cause  to  be  made  out,  according  to  the  form 
numbered  (8)  in  the  schedule  (^)  to  this  act  annexed,  an  alphabetical 
list  of  all  persons  who  may  be  entitled  to  vote  in  the  election  of  a  mem- 
ber or  members  to  serve  in  parliament  for  such  city  or  borough,  in 
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respect  of  the  occupation  of  premises  of  the  clear  yearly  valae  of  not 
less  than  10/.,  situate  wholly  or  in  part  within  such  parish  or  township, 
and  another  alphabetical  list,  according  to  the  form  numbered  (4)  in  the 
said  schedule  (B),  of  all  other  persons  (except  freemen)  who  may  be 
entitled  to  vote  in  the  election  of  such  city  or  borough  by  virtue  of  any 
other  right  whatsoever ;  and  in  each  of  the  said  lists  the  christian  name 
and  surname  of  every  such  person  shall  be  written  at  full  length, 
together  with  the  place  of  his  abode,  and  nature  of  his  qualifica- 
tion ;  and,  where  any  person  shall  be  entitled  to  vote  in  respect 
of  any  property,  then  the  name  of  the  street,  lane,  and  the  number  of 
*the  house  (if  any),  or  other  description  of  the  place  where  such  - 
property  may  be  situate,  shall  be  specified  in  the  list;  and  the  ^ 
%aid  ov€r9eef3B  shall  sign  such  lists,"  &c.,  &c.  The  17th  section  enacts, 
^*  that  every  person  whose  name  shall  have  been-  inserted  in  any  list  of 
voters  for  any  city  or  borough,  may  object  to  any  other  person  as  not 
having  been  entitled  on  the  last  day  of  July  next  preceding  to  have  his 
name  inserted  in  any  list  of  voters  for  the  same  city  or  borough ;  and 
every  person  so  objecting,  shall,  on  or  before  the  25th  of  Auguet  in  that 
year^  give  or  cause  to  be  given  a  notice,  according  to  the  form  numbered 
(10)  in  the  said  schedule  (B),  or  to  the  like  effect,  to  the  overeeers  who 
ehall  have  made  out  the  list  in  which  the  name  of  the  person  so  objected 
to  shall  have  been  inserted,"  &c.  And  the  18th  section  enacts,  ^^  that 
t)ie  said  overseers  shall  include  the  names  of  all  persons  so  objected  to, 
in  a  list,  according  to  the  form  numbered  (12)  in  the  said  schedule  (B) ; 
and  every  town-clerk  shall  include  the  names  of  all  persons  so  objected 
to  as  freemen,  in  a  list,  according  to  the  form  numbered  (13)  in  the 
said  schedule  (B) ;  and  the  said  ^overseers  and  town-clerks  respectively 
shall  sign  each  of  the  said  lists,  and  cause  copies  thereof  to  be  written 
or  printed,  and  shall  publish  the  said  list  of  persons  objected  to,  and  the 
said  list  of  claimants  as  aforesaid,  on  or  before  the  1st  of  September  in 
the  said  year,"  &c.  The  case  finds  that  the  notice  of  objection  was 
served  upon  one  Cooper,  who  was  de  facto  assistant-overseer  of  the 
parish,  by  leaving  it  at  his  place  of  abode,  at  twenty  minutes  past 
eleven  o'clock  at  night  on  the  25th  of  August :  and  it  further  finds  that 
Cooper  delivered  the  notice,  some  time  after  the  25th  of  August,  to  one 
of  the  overseers  who  made  out  the  list;  and  that  the  overseers  have 
adopted  and  acted  upon  the  notice,  by  inserting  Attwood's  name  in  the 
♦list  of  persons  objected  to.(a)  The  service  upon  the  assistant-  ^ 
overseer  was,  it  is  submitted,  suflScient.  The  interpretation  clause,  ■- 
s.  101,  enacts  that  "the  words  *  overseers,'  or  *  overseers  of  the  poor.' 
shall  extend  to  and  mean  all  persons  whoj  by  virtue  of  any  office  or 
appointment^  shall  execute  the  duties  of  overseers  of  the  poor,  by  what- 
ever name  or  tide  such  persons  may  be  called,  and  in  whatsoever  manner 
they  may  be  appointed ;  and  that  all  matters  by  this  act  directed  to  be  douA 

(a)  As  to  this,  see  Barton^  app.,  A$hley,  reap.,  2  Man.  Gr.  dt  S.  4, 1  Lutw.  Reg.  Cas.  ao?. 
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by  the  aver9eer9  of  a  parish  or  township,  may  be  lawfully  done  by  the  major 
part  of  such  overseers ;  and  that,  whenever  any  notice  is  by  this  act 
required  to  be  given  or  sent  to  the  overseers  of  any  parish  or  township, 
it  shall  be  sufficient  if  such  notice  shall  be  delivered  to  any  one  of  9ueh 
over9eer9j  or  shall  be  left  at  his  place  of  abode,"  &c.  It  has  already 
been  decided,  in  the  case  of  BeenUny  app.,  Sockin,  resp.,  4  Man.  Gr.  k 
S.  19, 1  Lutw.  Reg.  Cas.  526,(a)  that,  where  the  list  of  voters  is  signed 
by  three  of  the  overseers  and  one  of  the  churchwardens,  and  the  service 
of  the  notice  of  objection  is  upon  another  churchwarden,  who  has  not 
signed  the  list,  such  service  is  good.  The  statute  makes  no  distinction 
in  this  respect  between  a  churchwarden  or  overseer  and  an  assistant-over- 
seer. By  the  43  Eliz.  c.  2,  s.  1,  churchwardens  are  ez  officio  overseers. 
The  appointment  of  an  assistant-overseer  is  by  virtue  of  the  59  G.  8,  c.  12,  s. 
7,  which  enacts  ^^  that  it  shall  be  lawful  for  the  inhabitants  of  any  parish, 
in  vestry  assembled,  to  nominate  and  elect  any  discreet  person  or  per- 
sons to  be  assistant-overseer  or  overseers  of  the  poor  of  such  parish,  and 
to  determine  and  specify  the  duties  to  be  by  [him]  or  them  executed  and 
*4^1     ^performed,  and  to  fix  such  yearly  salary  for  the  execution  of  the 

-'  said  office  as  shall  by  such  inhabitants  in  vestry  be  thought  fit ; 
and  it  shall  be  lawful  for  any  two  of  His  Majesty's  justices  of  the  peace, 
and  they  are  hereby  empowered,  by  warrant  under  their  hands  and  seals, 
to  appoint  any  person  or  persons  who  shall  be  so  nominated  and  elected, 
to  be  assistant-overseer  or  overseers  of  the  poor,  for  such  purposes,  and 
with  such  salary,  as  shall  have  been  fixed  by  the  inhabitants  in  vestry ; 
*  *  and  every  person  to  be  so  appointed  assistant-overseer  shall  be 
and  he  is  hereby  authorised  and  empowered  to  execute  all  such  of  the 
duties  of  the  office  of  overseer  of  the  p^or  as  shall  in  the  warrant  for  his 
appointment  be  expressed,  in  like  manner  and  as  fully,  to  all  intents  and 
purposes,  as  the  same  may  be  executed  by  any  ordinary  overseer  of  the 
poor ;  and  every  person  or  persons  so  appointed  shall  continue  to  be  an 
assistant-overseer  of  the  poor  until  he  or  they  shall  resign  such  office,  or 
until  his  or  their  appointment  shall  be  revoked  by  the  inhabitants  of  the 
parish  in  vestry  assembled,  and  no  longer,*'  &c.  In  the  absence  of  any 
expressed  limitation  of  his  duties,  the  moment  he  was  appointed  assistant- 
overseer.  Cooper  was  invested  with  the  general  authority  and  power  of 
an  overseer.  In  Skingley  v.  Surridge^  11  M.  &  W.  508,  a  question 
arose  as  to  whether  a  warrant  of  distress  for  a  poor-rate,  grounded  on  a 
demand  made  by  an  assistant-overseer,  was  good :  and  Parke,  B.,  in 
delivering  the  judgment  of  the  court,  said :  "  The  objection  to  Till's 
appointment  was,  that,  though  elected  to  be  the  assistant-overseer  of  the 
parish,  by  the  vestry,  under  59  G.  8,  c.  12,  s.  7,  and  appointed  by  the 
warrant  of  two  justices  an  assistant-overseer,  to  perform  all  the  duties 
^  .  .^     of  an  assistant-overseer,   he  was  not  duly  appointed,  because  the 

^     vestry  did  not  specify  that  all    those  *duties  were   to   be  exe- 

{n\  And  see  Elliott,  npp.,  The  Oversetrs  of  St.  Mary  Within,  Carlisle,  reap.,  4  Min.  Gr.  dr 

S.  7(i,  1  Liiiw.  liig.  Cos.  375. 
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cuted  bj  the  assistant-overseer,  and,  unless  they  did,  the  justices  had 
no  power  to  appoint.  The  minutes  of  the  vestry  were  given  in  evi- 
dence, and  contained  a  memorandum  of  the  appointment  of  Till  to 
be  assistant-overseer,  generally,  and  without  qualification.  We  think 
that  this  is  an  appointment  within  the  terms  of  the  statute ;  because, 
though  it  does  not  in  express  terms,  yet  it  does  by  necessary  implication, 
determine  and  specify  the  duties  to  be  performed ;  for,  it  necessarily 
implies  that  the  parishioners  in  vestry  assembled  meant  that  he  was  to 
be  an  assistant-overseer  in  all  respects,  and  perform  all  the  duties  of  an 
overseer.  If  it  did  not,  the  appointment  would  have  been  void,  by 
reason  of  its  not  having  specified  the  particular  duties  to  be  performed  : 
and  we  ought  not  to  construe  the  act  to  be  a  nugatory  one.  There 
cannot  be  a  doubt  that  the  parish  meant  to  give  all  the  powers  and 
duties  of  a  principal  overseer ;  and  the  minute  of  appointment  was  so 
understood  by  the  justices  who  signed  the  warrant  of  appointment.  We, 
therefore,  think  that  Till  was  duly  appointed,  and  the  demand  by  him 
'  was  sufficient ;  and  the  warrant  of  distress  therefore  was,  in  this  respect, 
good."  It  will  be  suggested,  on  the  other  side,  that  Cooper's  appoint- 
ment was  nugatory,  for  want  of  the  sanction  or  confirmation  of  the  poor 
law  commissioners.  As,  however,  the  churchwardens  and  overseers  have 
held  him  out  to  the  parishioners  as  a  regular  assistant-overseer,  the  court 
will  assume  that  he  was  duly  appointed.  The  assistant-overseer  clearly 
would  be  authorized  to  receive  a  notice  of  claim;  there  can  be  no  good 
reason,  therefore,'  why  it  should  not  also  be  competent  to  him  to  receive 
a  notice  of  objectum. 

Byles^  Serjt.,  for  the  respondent.     The  decision  of  the  revising  bar- 
rister was  right.     The  notice  in  question  '^'was  served  upon  an 


improper  person,  and  in  an  improper  manner.     Cooper,  the  per- 
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son  upon  whom  the  service  (if  any)  was  affected,  was  not,  within  the 
meaning  of  the  17th  section  of  the  6  &  7  Vict.  c.  18,  *^one  of  the  over- 
seers who  made  out  the  list."  The'  case,  in  effect,  finds  that  Cooper 
discharged  all  the  ordinary  duties  of  the  overseers,  except  the  duty  of 
making  out  and  signing  these  lists.  That  part  of  the  judgment  in 
Beenlanj  app.,  Hoekin^  reap.,  which  has  been  relied  on,  is  extra- 
judicial :  and,  even  if  it  were  not,  it  does  not  touch  this  case.  [Maule, 
J.  There,  the  making  out  of  the  list  is  found  to  have  been  the  act  of 
aU  the  overseers.  Here,  that  is  negatived.]  No  aid  can  be  derived 
from  the  interpretation  clause,  s.  101,  unless  the  party  was  duly  and 
legally  appointed  assistant-ov^seer,  for  the  purpose  of  performing  this 
particular  duty,  amongst  others.  Under  the  59  G.  8,  c.  1%  s.  7,  the 
appointment  of  an  assistant-overseer  was  made  by  the  justices,  and  not, 
as  stated  in  this  case,  by  the  parishioners.  In  stating  the  case  the 
revising  barrister  probably  had  in  his  mind  the  61st  section  of  the  7  & 
8  Vict.  c.  lOl.(a)    By  that  act  the  poor  law  commissioners  are  invest;pd 

(a^  Which  enacu  "that  the  iDhabittntfl  in  vestry  assembled  of  any  parish  situated  within  tha 
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*4ftl  ^*^^  ^^^  same  powers  with  respect  to  *as8i8tant-over8eer8,  a8  are 
J  given  to  them  by  the  4  &  6  W.  4,  c.  76,  s.  46,  and  2  &  3  Vict, 
c.  84,  8.  2,  with  respect  to  paid  officers :  and  by  the  4  &  5  W.  4,  c.  76, 
paid  officers  are  to  be  appointed,  and  their  duties  defined,  by  an  order 
under  the  hands  and  seal  of  the  commissioners.  [Maulk,  J.  All  the 
churchwardens  and  overseers  need  not  actually  join  in  making  a  rate ; 
acquiescence  is  enough.]  That  is  because  one  overseer  is  agent  for  the 
others  ;  but  the  assistant-overseer  is  not  the  agent  of  the  churchwardens 
and  overseers,  save  in  those  matters  which  are  expressly  defined  to  be 
within  the  scope  of  his  duty. 

The  time  and  mode  of  service  here  were  also  objectionable.  The  case 
finds  that  the  notice  was  left  at  the  place  of  abode  of  Cooper,  the  assist- 
ant-overseer, at  twenty  minutes  past  eleven  o'clock  at  night  on  the  25th 
of  August,  and  that  it  was  delivered  by  Cooper  to  one  of  the  overseers 
some  time  after  the  25th  of  August.  Upon  this  the  revising  Jbairister 
decides,  as  a  matter  of  fact,  that  notice  of  the  objection  had  not  been 
duly  given  to  the  overseers.  In  Wattony  app.,  Pitt,  resp.,  5  Man.  Gr.  * 
&  S.  77,  2  Lutw.  Reg.  Cas.  73,  the  proof  of  service  of  a  notice  of  objec- 
tion was  as  follows : — The  party  employed  to  serve  it,  went  to  the  place 
of  abode  of  the  voter  between  nine  and  ten  o'clock  at  night  on  the  25th 
of  August,  and  knocked  several  times  at  the  door ;  no  person  answering, 
he  put  the  notice  inside  the  door,  and  there  left  it.  The  revising  barris- 
ter having  decided  that  the  time  find  mode  of  service  were  unreasonable — 
the  court  confirmed  his  decision.  Maule,  J.,  there  says  (p.  78)':  ^^I  think 
that  the  sufficiency  of  the  service  was  a  question  of  fact,  and  that 
we  have  no  right  to  review  the  barrister's  decision  upon  it."  [Maule, 
J.  I  think  we  may  infer  here  that  *the  door  was  opened  when 
-I  the  notice  was  served,  and  that  some  person  took  it  in.(a)  The 
court  did  not  in  that  case  mean  to  lay  it  down,  that  the  sufficiency  of 
the  service  is  in  all  cases  a  question  of  fact  for  the  revising  barrister. 
It  was  consistent  with  the  facts  there  found,  that  the  notice  might  have 
been  so  put  within  the  door  of  the  house,  that  it  never  did  and  never 
could  have  come  to  the  hands  of  the  voter.] 

Kinglakey  Serjt.,  in  reply.     The  point  last  urged  is  not  reserved  for 
the  opinion  of  the  court.     The  only  question  is,  whether,  under  the 

district  ibr  which  any  collector  or  assistant-overseer  appointed  under  any  order  of  the  [poor 
law]  commissioners  now  acts,  may  appoint  such  collector  or  assistant-overseer  to  discharge  ail 
the  duties  of  an  overseer  of  the  poor,  in  addition  to  those  of  collector  of  poor-rates  Sot  such 
parish,  and  in  the  same  manner  as  if  he  were  appointed  thereto  as  an  assisunt-overseer  under 
the  provisions  of  the  59  G.  3,  c.  12 ;  and,  wherever  any  such  collector  or  assistant-overseer 
has  been  or  may  be  appointed  under  any  order  of  the  said  commissioners,  and  whilst  the  said 
order  remains  in  force,  the  powers  of  any  vestry  or  parish  officers,  or  of  any  other  persons  other 
than  the  board  of  guardians  of  such  parish  or  union  (if  a  board  of  guardians  have  been  consti- 
tuted), to  appoint  any  collector  or  assistant-overseers,  and  (if  so  directed  by  the  said  commis- 
sioners) every  appointment  under  such  powers,  shall  cease." 

(a)  "  We  cannot  draw  inferences :  we  are  sitting  on  appeal  as  to  matters  of  law,  under  an 
act  ^f  parliament  that  expressly  excludes  us  from  dealing  with  matters  of  fact."  Per  Maule. 
J.,  in  H'aftfon,  app.,  P»<f,  resp.,  5  Man.  (Jr.  &.  S.  83. 
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circumstances  stated,  notice  of  objection  was  duly  given  to  the  overseers. 
The  service  is  clearly  sufficient,  provided  the  statement  in  the  case  shows 
chat  Cooper  was  duly  appointed  assistant-overseer,  and  performed  the 
duties  usually  performed  by  the  overseers.  [Maule,  J.  I  should  infer 
from  the  statement,  that  Cooper  was  nominated  by  the  inhabitants,  and 
appointed  by  the  justices.  I  do  not  perceive  that  the  sanction  of  the 
poor  law  commissioners  was  necessary.  ByleB^  Serjt.,  referred  to  the 
4  &  5  W.  4,  c.  76,  s.  46,(a)  and  to  s.  48,  which  empowers  the  commis- 
sioners to  remove  any  assistant-overseer  or  other  paid  officer.  He  also 
referred  to  The  *King  v.  The  Justices  of  Warwiekshirey  1  W.  ^^..^ 
W.  k  D.  438,  where  Patteson,  J.,  said :  "  An  assistant-overseer  *■ 
is  only  an  overseer  to  the  extent  of  his  warrant,  and,  unless  you  bring 
his  warrant  before  us,  we  cannot  presume  that  he  has  aU  the  powers  of 
an  overseer,']  The  appointment  here  being  in  general  terms,  the  case 
mast  be  governed  by  the  decision  of  the  Court  of  Exchequer  in  Skingley 
V.  Surridge.  Cur.  adv*  vult. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court. 

In  this  appeal,  which  was  heard  before  my  brothers  Maule,  Y. 
Williams,  and  myself,  in  the  absence  of  the  Chief  Justice,  the  question 
was,  whether  a  notice  of  objection  to  the  name  of  one  John  Adams 
being  retained  on  the  list  of  voters  for  the  borough  of  Harwich,  had 
been  duly  served  pursuant  to  the  statute  6  &  7  Vict.  c.  18,  s.  17. 

The  notice  had  been  left  at  the  place  of  abode  of  George  Cooper,  at 
twenty  minutes  past  eleven  o'clock  at  night  on  the  25th  of  August. 

The  case  stated  for  our  opinion  finds  that  George  Cooper  had  been 
appointed  by  the  parishioners  assistant-overseer  about  two  years  before, 
and  had  ever  since  continued  to  act  in  that  capacity,  discharging  all  the 
ordinary  duties  of  the  overseers.  The  case  further  finds  that  Cooper's 
appointment  had  not  been  confirmed  or  sanctioned  by  the  poor  law  com- 
missioners. 

It  does  not,  however,  appear  to  us  to  be  essential  to  the  validity  of 
an  appointment  of  an  assistant-overseer  under  the  59  G.  3,  c.  12,  s.  7, 
that  such  appointment  should  be  confirmed  by  the  poor  law  commissioners. 
That  statute  has  not  been  repealed;  and  appointments  '''may  still  r^^Q 
be  made  under  it,  except  in  parishes  from  which  the  power  is 
taken  away  or  restrained  by  some  order  of  the  commissioners ;  and  the 
making  of  such  appointments  is  expressly  recognised  in  the  statute  7  & 
8  Vict.  c.  101,  8.  61. 

We  think,  therefore,  that,  on  the  facts  stated  in  this  case,  it  must  be 

(a)  Which  enacts  **  that  it  shall  be  lawful  for  the  said  comroissionerst  as  and  when  they  shall 
see  fit,  by  order  under  their  hands  and  seal,  to  direct  the  overseers  or  guardians  of  any  parish 
or  union,  or  of  so  many  parishes  or  unions  as  the  said  commissioners  may  in  such  order  specify 
and  declare  to  be  united  for  the  purpose  only  of  appointing  and  paying  officers,  to  appoint  snrh 
paid  officers,  with  such  qualifications,  as  the  said  commissioners  shall  think  necessary,  for 
superintending  or  assisting  in  the  administration  of  the  relief  and  employment  of  the  poor,  &,r., 
and  the  said  commissioners  msy  and  they  are  hereby  empowered  to  define  and  specify  and 
direct  the  execution  ui'  tLs  respective  duties  of  such  officers,  dec.  dLc. 
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understood  that  George  Cooper  had  been  appointed  pursuant  to  the  sta- 
tute 69  G.  8,  c.  12 ;  and,  as  there  is  no  limitation  of  the  duties  which 
he  is  to  perform,  but  the  appointment  is  general  in  its  terms,  he  must 
be  taken  to  have  been  appointed  to  perform  all  the  duties  of  an  overseer : 
for  which  the  case  of  SkingUy  v.  Surridge^  11  M.  k  W.  503,  is  an 
authority. 

Now,  such  an  officer,  as  was  stated  by  Lord  Denmax,  in  delivering 
the  judgment  of  the  court  in  The  King  v.  WatUj  7  Ad.  k  £.  469,  is 
not  the  servant  of  the  churchwardens  and  overseers,  but  of  the  vestry, 
from  whom  he  directly  receives  his  authority.  The  acts  done  by  him  are 
not,  therefore,  to  be  considered  as  done  by  him  as  the  agent  of  the  other 
overseers,  but  as  done  by  virtue  of  his  own  authority  derived  from  the 
appointment  of  the  vestry. 

By  the  18th  section  of  the  6  4  7  Vict.  c.  18,  the  overseers  of  every 
parish  are  required  to  make  out  a  list  of  persons  entitled  to  vote ;  and 
they  are  to  sign  the  list,  and  to  publish  copies :  and  the  question  arises, 
who  are  the  persons  meant  by  the  word  '^overseers"  in  that  section? 
Now,  by  the  interpretation  clause,  s.  101,  of  the  6  &;  7  Vict.  c.  18,  the 
word  overseers  '^  shall  extend  to  and  mean  all  persons  who,  by  virtue  of 
any  office  or  appointment,  shall  execute  the  duties  of  overseers  of  the 
poor."  An  assistant-overseer,  therefore,  if  appointed  to  perform  all  the 
duties  of  an  overseer,  is  one  of  the  persons  who  are  to  perform  the 
^errx  ^duty  of  making  out  the  list  of  voters ;  and  in  this  case  it  was, 
^     we  think,  within  the  line  of  Cooper's  duty  to  make  out  the  list. 

It  Was  held  by  this  court,  in  the  case  of  BetnleUj  app.,  Hoekin^  reep., 
4  Man.  Gr.  &  S.  19,  Lutw.  Reg.  Cas.  526,  that  it  was  sufficient  to  serve 
the  notice  of  objection  made  under  the  17th  section,  on  any  one  of  the 
overseers  whose  duty  it  was  to  make  out  the  list,  although  that  overseer 
had  not  signed  the  list.  We  think,  therefore,  that,  as  Cooper  was  one 
of  the  parties  directed  by  the  act  to  make  out  the  list,  the  fact  of  his 
not  having  actually  interfered  in  making  it  out  is  immaterial.  The  list, 
when  made  out,  must  be  considered  as  having  been  made  out  by  all  those 
directed  by  the  act  to  make  it ;  and  a  service  on  any  one  of  them  is  a 
service  on  a  proper  party. 

It  was  not  insisted  before  us,  that  the  lateness  of  the  hour  at  which 
the  service  was  made,  affected  its  validity,  supposing  there  was  no  other 
objection  to  it ;  nor  do  we  consider  that  any  valid  objection  to  the  service 
could  be  raised  on  that  ground ;  for,  the  act,  in  a.  101,  has  pointed  out 
what  shall  be  deemed  a  good  service,  vu.y  that  it  shall  be  sufficient  if 
the  notice  has  been  left  at  the  place  of  abode  of  any  of  the  overseers ; 
BO  that,  if  the  person  served  answered,  as  we  hold  he  does,  the  descrip- 
tion of  the  overseer,  the  service  is  such  as  the  statute  requires. 

Decision  reversed. 
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Borough  of  Bbwdlet. 
EDWARD  PALMER,  Appellant,  CHARLES  ALLEN,  Respondent. 

By  charter  of  Jmme»  I.,  the  election  of  a  member  ibr  the  borough  of  Bewdley  was  Tested  in  the 
bailiff  and  burgesBes  of  the  borough,  without  regard  to  residenoe ;  and  the  burgesses  were 
elected  by  a  body  of  twelve  ''capital  burgesses,"  who  were  required  to  be  resident  within 
the  borough. 

A.  claimed  to  be  registered  in  respect  of  a  house  and  land  in  a  place  called  Far  Forest,  which, 
before  the  passing  of  the  boundary  act,  2  &  3  W.  4,  c.  64,  formed  part  of  the  borough  -of 
Bewdley,  but  was  so  detsched  therefrom,  that,  if  included  therein,  the  boundary  of  the 
borough  established  by  that  act  would  not  be  continuous. 

The  revising  barrister  having  decided  that  the  Far  Forest  did  not,  before  the  passing  of  the 
boundary  act,  form  part  of  the  borough  of  Bewdley,  '*  for  the  purpose  of  the  electbn  of  mem- 
bers to  serye  in  parliament,"  within  the  meaning  of  the  37th  section  of  that  act : — Heid, 

Per  Wilde,  C.  J.,  and  Maule,  J.,  that  hie  decision  was  wrong. 

Per  Cresswell,  J.,  s^d  V.  Williams,  J.,  that  it  was  right. 

William  Greek  claimed  to  have  his  name  inserted  in  the  list  of  per- 
sons entitled  to  vote  in  the  election  of  a  member  to  serve  in  parliament 
for  the  borongh  of  Bewdley,  in  the  county  of  Worcester,  in  respect  of  a 
honse  and  land  in  Far  Forest.    The  facts  of  the  case  were  as  follows  :-^ 

The  house  and  land  in  respect  of  which  William  Green  claimed  to 
have  his  name  inserted  in  the  list  of  persons  entitled  to  vote  in  the 
election  of  a  member  to  serve  in  parliament  for  the  said  borough,  aro 
situated  in  a  part  of  the  parish  of  Ribbesford  [called  the  Far  Forest. 
The  Far  Forest  was,  at  and  before  the  time  of  the  passing  of  the 
boundary  act,  2  &  3  W.  4,  c.  64,  a  part  of  the  ancient  borough  of  Bewd 
ley,  but(a)]  so  ^detached  from  the  borough,  that,  by  reason  of  ^^  _ 
including  it,  the  boundary  established  by  the  statute  2  &  3  W.  4,  ^ 
c.  64,  of  the  said  borough,  would  not  be  continuous. 

By  the  7th  section  of  the  2  W.  4,  c.  45,  it  is  enacted  ^'  that  every 
borough  which  returns  a  member  or  members  to  serve  in  parliament, 
shall,  for  the  purposes  of  this  act,  include  the  place  or  places  respectively 
which  shall  be  comprehended  within  the  boundaries  of  such  borough,  as 
such  boundaries  shall  be  settled  and  described  by  an  act  to  be  passed  in 
this  present  parliament,  which  when  passed  shall  be  deemed  and  taken 
to  be  part  of  this  act,  as  fully  and  eifectually  as  if  the  same  were 
incorporated  therewith." 

By  virtue  of  the  S5th  section  of  the  2  &  3  W.  4,  c.  64,  and  schedule 
O.  39,  the  borough  of  Bewdley  includes  the  parish  of  Ribbesford  and  the 
several  hamlets  mentioned  in  the  said  schedule. 

By  section  37,  it  is  enacted,  ''that,  notwithstanding  the  generality  of 
any  description   contained  in  schedule  0.,  no  borongh   the   contents 

(a)  The  words  within  the  brackets  were  added  by  the  reWsing  barrister,  on  the  case  being 
remitted  to  him  for  amendment. 
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whereof  are  specified  in  such  schedule  shall  include  any  part  of  any 
parish  which  is  detached  from  the  main  body  of  such  parish,  if,  by  reason 
of  including  such  detached  part,  the  boundary  hereby  established  of  such 
borough  would  not  be  continuous,  unless  such  detached  part  shall  before 
the  passing  of  this  act  have  formed  part  of  such  borough  for  the  purpose 
of  the  election  of  members  to  serve  in  parliament." 

By  section  88  of  the  2  W.  4,  c.  45,  after  enacting  that  no  person 
shall  be  entitled  to  vote  in  the  election  for  any  borough,  except  in 
respect  of  some  right  conferred  by  that  act,  or  as  a  burgess  or  freeman, 
it  is  provided  ^^  that  every  person  then  having  a  right  to  vote  in  such 
election,  in  virtue  of  any  other  qualification  than  as  a  burgess  or  free- 
^  man,  shall  retain  such  bright  of  voting  so  long  as  he  shall  be 

-J  qualified  as  an  elector  according  to  the  usages  and  customs  of 
such  borough,  or  any  law  then  in  force,  and  shall  be  entitled  to  be 
registered,"  upon  and  under  certain  conditions  and  restrictions  thereiiL 
specified,  (a) 

King  James  the  First,  by  a  charter  granted  in  the  third  year  of  his 
reign, — reciting,  among  other  things,  that  the  burgesses  and  inhabitants 
of  the  borough  of  Bewdley,  in  the  county  of  Worcester,  had  used  and 
enjoyed  divers  liberties,  franchises,  immunities,  fairs,  markets,  and  pre- 
eminencies,  by  divers  charters  to  them  theretofore  made,  granted,  and 
confirmed  by  the  name  of  ^^  The  Burgesses  of  the  Town  of  Bewdley, 
and  Precincts  of  the  same,"  and  by  the  name  of  '^  Burgesses  and  In- 
habitants of  Bewdley,"  and  by  the  name  of ''  The  Bailiffs,  Burgesses, 
and  Inhabitants  of  the  Town  or  Borough  of  Bewdley ;"  and  that  doubts, 
defects,  and  inconveniences  had  appeared  in  the  said  charter, — did 
constitute  and  declare,  among  other  things,  that  the  burgesses  and 
inhabitants  of  the  town  of  Bewdley,  and  the  bailiffs,  burgesses,  and 
inhabitants  of  the  town  or  borough  of  Bewdley,  by  whatsoever  name  or 
names  they  had  been  theretofore  incorporated,  or  not  incorporated,  and 
their  successors,  should  be  for  ever  thereafter  one  body  corporate  and 
politic,  by  the  name  of  "  The  Bailiff  and  Burgesses  of  the  Borough  of 
Bewdley,  in  the  county  of  Worcester;"  and  that  by  the  same  name  they 
might  have  perpetual  succession  ;  .and  that  they  might  also  have  a  com- 
mon seal.  The  charter  further  declared  that  the  said  borough,  and  the 
compass,  circuits,  limits,  and  precincts  thereof,  and  jurisdictions  of  the 
same,  should  extend  to  the  same  boundaries  and  limits  as  the  same  had 
been  used  to  extend  unto ;  and  that  it  should  be  lawful  for  the  bailiff 
^;^-i  and  burgesses  of  *the  said  borough  to  make  perambulations  for 
■^  the  true  and  better  knowing  of  the  same.  It  further  declared 
that  there  should  be  elected  and  appointed,  within  the  borough  afore- 
said, out  of  the  rest  of  the  burgesses  of  the  said  borough,  one  of  the 
best  and  most  discreet  of  the  burgesses  aforesaid,  who  should  be  named 
the  bailiff  of  the  said  borough,  and  should  be  elected  in  the  manner  and 

(a)  See  the  aection,  ante,  p.  13. 
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form  thereinafter  specified  ;  and  that  there  should  be,  from  time  to  time 
thereafter,  within  the  borough  aforesaid,  twelve  burgesses  of  the  borough 
aforesaid,  rending^  dwelling^  and  inhabiting  within  the  borough  afore- 
Mid^  to  be  elected  and  chosen  out  of  the  rest  of  the  burgesses,  in  the 
manner  and  form  thereinafter  declared,  who  should  be  called  "  capital 
burgesses"  of  the  borough  aforesaid ;  which  said  bailiif  and  twelve  capital 
burgesses  of  the  borough  aforesaid,  or  the  major  part  of  them  (of  which 
the  bailiff  for  the  time  being  to  be  one),  from  time  to  time  for  ever 
thereafter  should  have  power  to  elect  and  appoint  such  and  so  many 
other  new  inhabitants,  or  not  inhabitants,  of  the  borough  aforesaid,  who 
had  not  been  retained  with,  or  servants  to,  any  nobleman  or  gentleman, 
to  be  thereafter  burgesses  of  the  said  borough,  as  to  them,  the  bailiff 
and  twelve  capital  burgesses,  should  seem  fit  and  convenient ;— -every  one 
of  which  burgesses,  capital  burgesses,  or  inhabitants  of  the  said  borough 
who  thereafter  should  serve  with,  or  be  retained  by,  any  nobleman  or 
gentleman,  was  immediately  and  ip%o  facto  removed,  and  lost  his  office 
of  burgess  of  the  said  borough,  and  his  liberty  of  using  any  art  or 
mystery  within  the  borough  aforesaid.  And  it  ordaiiied  that  the  capital 
burgesses  of  the  said  borough,  from  time  to  time,  should  be  aiders  and 
assisters  to  the  bailiff  of  the  said  borough  for  the  time  being,  in  all  matters, 
causes,  and  things  touching  or  concerning  the  said  borough :  and  it 
granted  to  the  bailiff  and  burgesses  of  the  said  borough,  and  to  their 
^successors,  that  the  bailiff  and  twelve  capital  burgesses  for  the 


time  being,  and  their  successors,  or  the  major  part  of  them  (of 
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which  the  bailiff  for  the  time  being  to  be  one),  being  assembled  in  the. 
Guildhall  of  the  said  borough,  or  any  other  convenient  place  within  the 
said  borough,  should  have  full  power  and  authority  to  make  and  establish 
rights,  ordinances,  laws,  statutes,  and  constitutions,  which  to  them,  or 
the  major  part  of  them,  should  appear  good,  useful,  and  necessary  for 
the  good  rule  and  government  of  the  bailiff  and  burgesses  of  the  borough 
aforesaid,  and  all  and  singular  the  officers,  ministers,  artificers,  and 
residents  of  the  borough  aforesaid  for  the  time  being ;  and  concerning 
a  free  grammar-school  to  be  perpetually  maintained  within  the  said  town 
and  borough,  and  the  repairing  the  bridge  of  the  said  town  or  borough, 
and  of  the  ways  and  streets  and  passages  in  the  borough  aforesaid,  and 
leading  to  the  said  bridge ;  and  for  maintaining  the  free  grammar-school 
and  bridge  aforesaid ;  and  also  for  the  better  preservation,  government, 
disposition,  letting  and  setting  the  lands,  tenements,  and  possessions, 
revenues,  hereditaments,  goods,  and  chattels,  to  the  bailiff  and  burgesses, 
and  to  their  successors  theretofore  given,  granted,  and  assigned,  or  to 
be  thereafter  given,  granted,  and  assigned,  or  any  other  thing  or  cause 
whatsoever  touching  or  any  wise  concerning  the  borough  aforesaid,  or 
the  statutes,  rights,  or  interests  thereof. 

The  charter  named  and  constituted  twelve  persons,  inhabitants  of  the 
borough  aforesaid,  to  be  the  twelve  first  and  modern  capital  burgesses 
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of  the  borough  aforesaid,  and  to  continae  in  the  office  of  capital  burgess 
so  long  as  they  should  live  and  continue  within  the  said  borough,  if  they 
should  not  before  that  time  have  been  remored  from  the  said  office ;  and 
declared  that  they  might  be  removed  for  misbehaviour,  or  being  unfit, 
*^^1  at  *the  will  and  pleasure  of  the  said  bailiff  and  the  rest  of  the 
^  capital  burgesses  of  the  said  borough,  or  the  major  part  of  them* 
It  then  named  the  first  bailiff  of  the  said  borough,  and  further  granted 
to  the  said  bailiff  and  burgesses  for  the  time  being,  or  the  major  part 
of  them,  from  time  to  time  for  ever  thereafter,  to  have  power,  yearly, 
in  the  month  of  September,  to  assemble  and  elect  one  of  the  burgesses 
of  the  said  borough  to  the  office  of  bailiff  of  the  said  borough  for  one 
entire  year  then  next  ensuing,  if  he  should  not  in  the  meantime  have 
been  removed  for  ill  behaviour  by  the  capital  burgesses  of  the  said 
borough,  or  the  major  part  of  them.  And  it  declared,  that,  when  any 
one  or  more  of  the  capital  burgesses  should  die,  or  dwell  out  of  the  said 
borough,  or  should  be  removed  from  office,  it  should  be  lawful  for  the 
bailiff  and  the  rest  of  the  capital  burgesses,  or  the  major  part  of  them, 
to  elect  another  or  other  of  the  burgesses  aforesaid,  inhabiting  within 
the  said  borough,  within  fifteen  days  next  after  such  death  or  removal, 
into  the  said  office  or  offices  of  capital  burgess  or  burgesses,  in  the  place 
or  places  of  the  capital  burgess  or  burgesses  that  should  happen  to  be 
dead,  absent,  or  removed. 

The  charter  also  ordained  and  granted,  that,  for  ever  thereafter,  at 
every  parliament  to  be  held  within  the  kingdom  of  England,  there  should 
be  one  burgess  to  serve  in  parliament  for  the  said  borough ;  and  that 
the  said  bailiff  and  burgesses  of  the  said  borough,  and  their  successors, 
upon  every  writ  to  be  to  them  directed  for  the  electing  of  a  burgess  to 
sit  in  parliament,  should  have  power,  license,  and  authority  of  electing  and 
naming  one  discreet  and  honest  man,  being  a  burgess  of  the  said  borough, 
to  be  the  burgess  in  parliament  for  the  said  borough ;  and  the  same  bur- 
gess so  elected  and  named  as  aforesaid,  at  the  costs  and  charges  of  the 
*571  ^^^^^^  ^^^  burgesses  of  the  said  borough,  and  their  ^successors 
for  the  time  being,  should  send  to  parliament,  wheresoever  the 
same  should  be  held,  in  the  manner  and  form  as  in  other  boroughs  or 
towns  corporate  is  used  and  accustomed ;  which  parliamentary  burgess 
so  elected  and  named  as  aforesaid  was  required  to  be  resident  and  con- 
tinuing at  the  parliament  at  the  costs  and  charges  of  the  bailiff  and  bur- 
gesses of  the  borough  aforesaid  during  the  time  which  such  parliament 
should  be  held,  in  manner  and  form  as  other  burgesses  in  parliament  for 
any  other  borough  or  town  corporate  whatsoever  have  used  to  do,  or 
been  accustomed  to  have  done ; — which  burgess  in  such  parliaments  was 
to  have  his  voice,  as  well  in  the  affirmative  as  in  the  negative,  and  might 
do  and  execute  all  such  things  as  other  parliament  burgesses  for  any 
other  borough  or  town  corporate  whatsoever  could  do  and  execute,  by 
any  rea8<>n  or  means  whatsoever. 
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Qaeen  Anne,  by  a  charter  granted  to  the  bailiff  and  burgesses  of  the 
borough  of  Bewdly,  in  the  seventh  year  of  her  reign, — after  reciting, 
among  other  things,  that  only  one  of  the  capital  burgesses  mentioned 
in  the  letters-patent  of  King  James  the  First,  or  that  afterwards  was 
duly  elected  by  virtue  of  the  same,  then  remained  and  was  surviving, 
so  that  then  there  was  wanting  a  sufficient  number  of  capital  burgesses 
to  put  in  execution  the  necessary  powers  granted  by  the  letters-patent 
of  the  said  King  James  the  First,  by  reason  whereof  many  differences 
and  doubts  had  arisen,  and  were  like  to  arise,  between  the  bailiff  and 
burgesses  of  the  said  borough,  concerning  the  election  of  a  bailiff  and 
other  officers  of  the  said  borough,  to  the  great  expense  and  impoverish- 
ment of  the  burgesses  of  the  said  borough,  and  to^  the  public  prejudice 
and  grievance, — confirmed  the  charter  of  King  James  the  First. 

It  was  agreed  that  the  two  charters  should  be  considered  as  forming 
part  of  the  statement. 

*The  revising  barrister  decided  that  the  part  of  the  parish  of  -^.^ 
Ribbesford,  so  detached  from  the  borough  as  aforesaid,  had  not,  ■- 
before  the  passing  of  the  statute  2  &  3  W.  4,  c.  64,  formed  part  o^  the 
borough  of  Bewdley  for  the  purpose  of  the  election  of  a  member  of 
parliament  for  the  said  borough,  and  therefore  disallowed  the  claim  of 
William  Green  to  have  his  name  inserted  in  the  list. 

The  qua/ification  of  Green  was  in  other  respects  proved. 

The  cases  of  fourteen  other  persons,  whose  claims  were  founded  upon 
a  similar  qualification,  were  consolidated  with  the  principal  case. 

WhateUy  (with  whom  was  Chray)^  for  the  appellant.(a)  The  question 
in  this  case  arises  upon  the  87th  section  of  the  boundary  act,  2  &  8  W. 
4,  c.  64,  which  enacts  *^that,  notwithstanding  the  generality  of  any 
description  contained  in  the  schedule  of  the  act,  no  borough  shall  include 
any  part  of  any  parish  which  is  detached  from  the  main  body  of  such 
parish,  &c.,  if,  by  reason  of  including  such  detached  part,  the  boundary 
of  the  borough  would  not  be  continuous,  unless  such  detached  part  shall, 
before  the  passing  of  this  act,  have  formed  part  of  the  borough  for  the 
purpose  of  the  election  of  members  to  serve  in  parliament."  Before  the 
passing  of  that  act,  the  Far  Forest  was  part  of  the  ancient  borough  of 
Bewdley.  By  the  charter  of  James  the  First,  the  right  of  returning  a 
member  to  serve  in  parliament  for  that  borough,  is  vested  in  the  bailiff 
and  burgesses ;  and  it  was  declared  that  there  should  be,  from  time  to 
time  thereafter,  within  the  borough,  twelve  burgesses,  residingj  dwellingj 
and  inhabiting  within  the  *har<yaghy  to  be  elected  and  chosen  out 


of  the  rest  of  the  burgesses  in  the  manner  thereinafter  declared. 
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who  should  be  called  "  capital  burgesses  ;*'  and  that  the  capital 
burgesses,  from  time  to  time  thereafter,  should  have  power  to  elect 
and  appoint  such  and  so  many  other  men,  inhahiiant%  or  not  inhabitants 

(a)  The  argument  took  place  in  Hilar/  term,  1847,  before  Wilde,  C.  J.,  Maule,  J.,  Creia* 
well,  J.,  and  V.  Williams,  J. 
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of  the  borough,  as  to  them  should  seem  fit  and  convenient.  It  is  neces- 
sary that  the  body  which  creates  the  elective  body  should  reside  within 
some  part  of  the  borough.  [C&esswell,  J.  Do  the  capital  burgesses 
still  elect  the  common  burgesses  ?  It  may  be  different  since  the  reform 
act,  2  W.  4,  c.  45.  By  the  82d  and  33d  sections  of  that  act,  all  exist- 
ing rights  were  preserved ;  but  there  is  no  power  to  create  new  ones.]  (a) 
♦ftm     ^^^^^  reform  act  *has  made  no  difference  in  this  respect.     The 

J  question  is  what  was  the  state  of  things  at  the  time  of  the  pass- 
ing of  the  boundary  act.  Was  the  Far  Forest  then  a  part  of  the 
borough  of  Bewdley  for  the  purpose  of  the  election  of  members  to  serve 
in  parliament  ?  If  it  was,  it  continues  to  be  so.  A  residence  in  the 
Far  Forest  was  as  efficient  to  give  a  qualification  to  the  capital  bur- 
gesses, as  a  residence  in  any  other  part  of  the  parish.  It  is  clear,  there- 
fore, that  the  Far  Forest,  before  the  passing  of  the  boundary%ct,  did 
form  part  of  the  borough  of  Bewdley  for  the  purpose  of  the  election  of 
members  to  serve  in  parliament.  The  case  would  have  been  too  plain 
for  argument,  if  the  Far  Forest  had  formed  the  entire  of  the  borough 
of  Bewdley  :  and  the  Far  Forest  is  not  the  less  within  the  exception 
in  the  37 th  section,  because  it  constitutes  a  part  only  of  the  borough. 

Alexander^  for  the  respondent.  It  does  not  appear  from  the  case  that 
any  person  ever  has  voted  in  respect  of  a  residence  in  the  Far  Forest. 
It  clearly  was  the  intention  of  the  legislature,  when  passing  the  boundary 
^  act,  to  exclude  from  the  acquisition  of  any  new  rights  *the  in- 

^     habitants  of  all  such  outlying  districts  as  these, — to  bring  every 

(a)  See  Jefery,  app.,  Kitchener,  reap.,  7  M.  &  G.  99,  8  Scott,  N.  R.  923.  1  L*tw.  Reg.  Cas. 
210 ;  Nicks,  app..  Field,  reap.,  4  Man.  Gr.  &  S.  63,  1  Latw.  Reg.  Caa.  566. 

The  32d  aection  enacta,  "  that  every  peraon  who  would  have  been  entifled  to  vote  in  the 
election  of  a  member  or  membera  to  aerve  in  any  future  parliament  for  any  city  or  borough  not 
included  in  the  achedule  marked  (A.)  to  thia  act  annexed,  either  aa  a  burgeaa  or  freeman,  or, 
in  the  city  of  London,  aa  a  freeman  and  liveryman,  if  thia  act  had  not  been  passed,  shall  be 
entitled  to  vote  in  such  election,  provided  such  person  shall  be  duly  registered  according  to  the 
provisions  hereinafter  contained ;  but  that  no  such  person  shall  be  so  registered  in  any  year, 
unless  he  shall,  on  the  laat  day  of  July  in  such  year,  be  qualified  in  auch  manner  as  would  enti- 
tie  him  then  to  vote  if  such  day  were  the  day  of  election,  and  thia  act  had  not  been  paaaed,  nor 
iinlesa,  where  he  shall  be  a  burgesa  or  freeman,  or  freeman  and  liveryman,  of  any  city  or 
boruugh,  he  ahall  have  reaided  for  aix  calendar  months  next  previous  to  the  laat  day  of  July  hi 
such  year  within  such  city  or  borough,  or  within  seven  statute  miles  from  the  place  where  the 
poll  for  such  city  or  borough  shall  htretoforc  have  been  taken  ;  nor  unleaa,  where  he  shall  be 
a  burgeaa  or  freeman  of  any  place  aharing  in  the  election  for  any  city  or  borough,  he  shall  have 
resided  for  six  calendar  montha  next  previoua  to  the  laat  day  of  July  in  such  yeor  within  such 
respective  place  ao  aharing  aa  aforesaid,  or  within  aeven  atatute  milea  of  the  place  mentioned 
in  conjunction  with  such  respective  place  'ao  aharing  as  aforesaid,  and  named  in  the  second 
column  of  the  achedule  marked  (E.  2)  to  thia  act  annexed :  Provided  always,  that  no  person 
who  shall  have  been  elected,  made,  or  admitted  a  burgesa  or  freeman  aince  the  1st  day  of 
March,  1831,  otherwise  than  in  respect  of  birth  or  aervitude,  or  who  shall  hereafter  be  elected, 
made,  or  admitted  a  burgeaa  or  freeman,  otherwiae  than  in  respect  of  birth  or  servitude,  shall 
bo  entitled  to  vote  aa  auch  in  any  such  election  for  any  city  or  borough  as  aforesaid,  or  to  be  ao 
registered  as  aforesaid  :  Provide^  also,  that  no  person  shall  be  ao  entitled  as  a  burgeaa  or  free- 
man in  respect  of  birth,  unless  his  right  be  originally  derived  from  or  through  apme  peraon  who 
waa  a  burgess  or  freeman,  or  entitled  to  be  admitted  a  burgesa  or  fireeman,  previoualy  to  the  la 
of  March,  1831;  or  from  or  through  some  peraon  who  aince  that  time  ahall  have  become,  or 
shall  hereafter  become,  a  burgeaa  or  freeman  in  reapect  of  servitude.*' 

Section  33.    Vide  ante,  p.  13 
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borough,  'so  to  speak,  within  a  ring  fence.  [Maulb,  J.  The  expression, 
"  for  the  purpose  of  the  election  of  members  to  serve  in  parliament," 
id  a  very  large  and  comprehensive  one.  Suppose  the  usage  of  the 
borough  had  been  to  have  the  polling-place  within  the  borough,  and  it 
could  be  shown  that  the  polling-place  for  this  borough  had  at  any  time 
been  in  the  Far  Forest, — would  not  that  have  been  conclusive  evidence 
that  the  Far  Forest  formed  part  of  the  borough  "  for  the  purpose  of 
the  election  of  members  to  serve  in  parliament  ?"]  Possibly  it  might. 
And,  if  the  facts  would  have  warranted  it,  no  doubt  the  case  would  have 
contained  a  statement  to  that  effect.  [Wilde,  G.  J.  Suppose  the  ma- 
jority of  the  capital  burgesses  had  ceased  to  reside  within  the  borough, 
could  yon  question  the  derivative  right  of  the  common  burgesses  elected 
by  them  ?]     Possibly  not,  though  a  quo  warranto  might  lie. 

Whateley^  in  reply.  If  it  had  been  the  intention  of  the  legislature  in 
all  cases  to  make  the  boundaries  of  boroughs  continuous,  as  suggested, 
it  would  have  been  easy  for  them  to  say  so.  The  exception  introduced 
into  the  37th  section  would  have  been  unnecessary  in  that  case. 

Cur.  adv.  vult. 

The  court  being  divided,  the  opinions  of  the  judges  were  now  delivered 
neriatimy  as  follows  : — 

V.  Williams,  J.  This  is  an  appeal  from  the  decision  of  the  revising 
barrister  for  the  borough  of  Bewdley.  He  decided  that  a  certain  part 
of  the  parish  of  Ribbesford,  called  the  Far  Forest,  and  detached  from 
the  borough,  so  that  by  including  it  the  boundary  would  *not  be  ruictsy 
continuous,  had  not,  before  the  passing  of  the  statute  2  &  8  W. 
4,  c  64,  formed  part  of  the  borough,  for  the  purpose  of  the  election  of  a 
member  of  parliament  for  the  borough. 

I  am  of  opinion  that  his  decision  was  right. 

The  question  arises  under  the  87th  section  of  the  statute,  by  which  it 
is  enacted,  that,  "  notwithstanding  the  generality  of  any  description  con- 
tained in  the  schedule  of  the  act,  no  borough  shall  include  any  part  of 
any  parish,  &c.,  which  is  detached  from  the  main  body  of  such  parish, 
&c.,  if,  by  reason  of  including  such  detached  part,  the  boundary  of  the 
borough  would  not  be  continuous,  unless  such  detached  part  shall,  before 
the  passing  of  the  act,  have  formed  part  of  the  borough  for  the  purpose 
of  the  election  of  members  to  serve  in  parliament." 

The  Far  Forest  formed  part  of  the  borough  at  and  before  the  passing 
of  the  act.  But  the  question  is,  whether  it  formed  part  of  it  for  the 
purpose  of  parliamentary  elections. 

The  ground  on  which  it  was  contended  in  the  affirmative  was  this,  viz., 
that,  by  the  charter  of  the  borough,  the  election  of  a  member  to  serve 
in  parliament  was  in  the  bailiff  and  burgesses  of  the  borough  ;  that  the 
burgesses  themselves  were  elected  by  the  bailiff  and  twelve  capital  bur- 
gesses; and  that,  by  the  terms  of  the  charter,  although  inhabitancy 
within  the  borough  was  not  a  requisite  qualification  for  an  ordinary  bur 
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gess,  yet  it  was  so  for  a  capital  bargess.  The  argument,  therefore,  was, 
that,  inasmuch  as,  before  the  statute,  a  residence  within  the  Far  Forest 
would  have  qualified  a  capital  burgess  in  respect  of  inhabitancy  within 
the  borough,  and  thus  would  have  formed  part  of  his  qualification  to 
elect  the  burgesses  who  were  to  elect  the  member,  the  Far  Forest  formed 
*631  ^^  P^^  ^^  *^^^  borough  for  the  purpose  of  parliamentary  elec- 
tions, within  the  meaning  of  the  act. 

But  I  am  of  opinion  that  this  connexion  with  the  parliamentary  elec- 
tions is  not  direct  enough  to  satisfy  the  statute.  The  statute  assumes 
that  some  parts  of  a  borough  may,  and  some  may  not,  have  formed  part 
of  it  for  the  purpose  of  the  election  of  members.  And,  since  every  part 
of  a  borough  may,  in  some  remote  sense,  be  said  to  have  formed  part  of 
it,  for  some  purpose  connected  with  such  elections,  it  seems  to  follow  that 
we  are  precluded  from  construing  the  statute  in  that  wide  and  general 
sense  which  was  contended  for  by  the  counsel  for  the  appellants. 

It  appears  to  me  that  the  object  of  the  legislature,  in  this  part  of  the 
statute,  was,  to  sustain  the  elective  rights  of  persons  whose  rights  are 
reserved  by  the  83d  section  of  the  reform  act,  2  W.  4,  c.  45,  and  who 
may,  by  complying  with  the  conditions  of  that  act,  retain  their  lights 
for  life ; — such  as,  inhabitants  paying  scot  and  lot,  pot-wallopers,  and 
freehold  and  burgage  tenants  in  cities  and  boroughs,  not  being  counties 
in  themselves,  in  which  freeholders  and  burgage  tenants  have  a  right  to 
vote.  And  I  think  the  saving  part  of  the  section  now  under  considera- 
tion,— 2  &  3  W.  4,  c.  64,  s.  87 — was  not  intended  to  apply  to  any  de- 
tached part  of  any  parish,  &c.  (such  as  is  described  in  the  earlier  part 
of  the  section),  unless,  before  the  passing  of  the  act,  such  detached  part 
so  formed  a  part  of  the  borough  for  the  purpose  of  the  election  of  mem- 
bers, that  the  exclusion  of  it  would  in  some  way  interfere  with  the  reser- 
vation of  those  rights. 

I  am,  therefore,  of  opinion  that  the  decision  of  the  revising  barristei 
should  be  affirmed. 

Gresswell,  J.  The  decision  in  this  case  depends  upon  whether  a 
^^  part  of  the  parish  of  Ribbesford,  called  •Far  Forest,  before  the 
^  passing  of  the  2  &  3  W.  4,  c.  64,  formed  part  of  the  borough  of 
Bewdley,  for  the  purpose  of  the  election  of  members  of  parliament.  The 
Far  Forest  was,  before  and  at  the  time  of  passing  that  act,  part  of  the 
ancient  borough  of  Bewdley,  and,  in  the  schedule  to  that  act,  the 
borough  was  described  as  containing,  amongst  other  places,  ^^  the  parish 
of  Ribbesford :"  but,  if  that*part  of  it  called  the  Far  Forest  was  included, 
the  boundary  established  by  that  act  would  not  be  continuous.  The  87th 
section  would,  therefore,  have  the  effect  of  excluding  it,  unless  before  the 
passing  of  that  act  it  formed  part  of  the  borough  for  the  purpose  of  the 
election  of  members  of  parliament. 

By  charter  of  James  the  First,  the  bailiff  and  burgesses  of  Bewdley  had 
a  right  to  return  a  member  to  parliament.     By  the  same  charter,  twelve 
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capital  burgesses  were  nominated,  and  that  body  was  to  be  thereafter 
kept  up  by  elections  from  the  common  burgesses ;  and  the  office  of  capi- 
tal burgess  required  residence  within  the  borough.  To  the  bailiff  and 
capital  burgesses  power  was  given  from  time  to  time  to  elect  and  appoint 
such  and  so  many  other  men,  inhabitants  or  not  inhabitants  of  the 
borough  (with  certain  restrictions),  to  be  thereafter  burgesses  of  the 
borough.  It  was  contended,  that,  as  the  capital  burgesses  nominated 
those  who  afterwards  had  a  right  to  vote  in  the  election  of  a  member  of 
parliament,  and  residence  in  the  Far  Forest  would  enable  a  capital  bur- 
gess to  retain  his  office,  which  would  be  lost  by  non-residence,  Far 
Forest  was  part  of  the  ancient  borough,  for  the  purpose  of  electing  a 
member  of  parliament.  But  I  am  of  opinion  that  its  connexion  with 
the  election  of  a  member  of  parliament  was  too  remote  to  bring  it  within 
the  saving  part  of  the  section  under  consideration. 

It  may  be  collected  from  the  33d  section  of  the  reform  act,  2  W.  4,  c. 
45,  that  it  was  the  intention  of  *the  legislature  to  preserve  to     ^^^^ 
ail  persons  the  rights  of  voting  which  they  then  had,  provided     ^ 
they  were  duly  registered :  and  the  object  with  which  all  places  thereto*- 
fore  forming  parts  of  boroughs  for  the  purpose  of  electing  members  ctT 
parliament,  were  retained  as  parts 'of  those  boroughs,  notwithstandii>r<^ 
the  first  part  of  the  37th  section  of  the  boundaries  act,  appears  to  h>av-« 
been,  to  render  complete  the  preservation  of  rights  of  voting  then  e-xist- 
ing.     If  any  persons  had  then  enjoyed  a  right  of  voting,  by  reason  of 
residence,  or  the  occupation  of  premises,  in  Far  Forest,  I  should  ha  re- 
thought it  was  part  of  the  borough  for  the  purpose  of  electing  m>embers. 
of  parliament.     But  there  was  no  such  right ;  nor  would  any  then-exist-- 
ing  right  of  voting  be  preserved  to  any  individual,  by  retaining  Far 
Forest  as  part  of  the  borough.   The  only  effect  of  retaining  it  would  be^, 
to  give  to  persons  occupying  premises  within  it  some  of  the  new  rights 
of  voting  created  by  the  reform  act ;  whereas,  it  appears  to>  have  beea 
the  primary  intention  of  the  legislature  to  give  no  such  righls  in  respect 
of  out-lying  districts,  unless  that  were  necessary  in  order  to  accomplish 
some  other  object  of  the  act. 

If  it  had  been  necessary  .to  retain  Far  Forest  as  part  of  the  borough 
of  Bewdley,  for  the  preservation  of  any  old  rights  of  voting  which  thfr 
legislature  intended  to  preserve,  it  would  have  been  part  of  it  for  the 
acquisition  of  the  newly-created  rights  also.  But,  as  no  rights  of  voting; 
enjoyed  at  the  time  of  passing  the  reform  act,  depended  upon  the  reten- 
tion of  Far  Forest  as  part  of  the  borough,  I  think  it  was  not  part  of  the- 
borough  for  the  purpose  of  electing  members  of  padrliament,  and  that., 
consequently,  the  decision  of  the  revising  barrister  wa&  correct,  and  that. 
the  appeal  should  be  disallowed. 

Maule,  J.    The  question  in  this  case  is,  whether  the  Far  Forest, 
being  a  detached  part  of  the  borough  *of  Bewdiey,  was,  before     ^ 
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the  2  &  3  W.  4,  c.  64,  part  of  the  borough  of  Bcwdley  for  the  parpo6« 
of  the  election  of  members  of  parliament. 

The  election  of  members  of  parliament  belong^,  by  the  charter  of 
James  the  First,  to  the  bailiffs  and  burgesses.  The  burgesses  were 
appointed  bj  the  capital  burgesses,  who  must  be  resident  within  the 
borough,  including  the  Far  Forest.  Inasmuch,  therefore,  as  the  right 
to  elect  members  of  parliament  depended  on  the  electors  being  burgesses 
of  Bewdley,  and  their  being  such  burgesses  depended  on  their  being 
appointed  by  the  capital  burgesses,  whose  right  to  appoint  depended  on 
their  residence  within  the  borough,  including  the  Far  Forest,-  it 
appears  clear  to  me  that  the  Far  Forest  was  a  part  of  the  borough,  for 
the  purpose  of  the  election  of  members  of  parliament. 

Wilde,  C.  J.  The  section  of  the  statute,  and  also  the  facts  of  the 
case,  upon  which  the  question  before  the  court  depends,  have  been  so 
distinctly  referred  to  by  my  learned  brothers,  that  it  is  unnecessary  for 
tne  to  repeat  them  in  detail. 

The  question  is,  whether,  before  the  passing  of  the  reform  act.  Far 
Forest  formed  part  of  the  borough  of  Bewdley,  for  the  purpose  of  the 
election  of  members  to  serve  in  parliament,  within  the  meaning  of  the 
enactment  in  question.  And,  in  considering  that  question,  it  is  to  be 
observed,  in  the  first  place,  that  the  members  for  Bewdley,  before  the 
passing  of  the  statute  in  question,  were  elected  by  the  common  burgesses 
of  the  borough,  who  were  nominated  by  the  capital  burgesses  of  the 
borough,  resident  within  the  borough. 

Far  Forest  was  a  part  of  the  borough,  residence  in  which  would  qualify 
a  capital  burgess  to  vote  in  the  election  of  a  common  burgess. 
^^^-  The  boundaries  of  the  parliamentary  boroughs  created  •by  the 
J  2  W.  4,  c.  46,  were  prescribed  by  that  act,  and  by  the  2  &  3  W. 
4,  c.  64 :  and  it  seems  to  me  that  the  legislature  intended,  on  the  one 
hand,  to  prevent  any  outlying  district  forming  part  of  a  parish  being 
newly  added  to  a  borough,  and,  on  the  other  hand,  that  it  was  intended 
cautiously  to  abstain  from  excluding  from  an  old  parliamentary  borough 
any  part  or  district  which  had  before  the  passing  of  that  act  formed  part 
of  the  borough  for  any  purpose  connected  with  the  parliamentary  elec- 
tion ;  and  I  think  the  very  general  words  upon  which  the  court  has  now 
to  put  a  construction,  were  adopted  as  the  best  calculated  to  secure  tho 
latter  object;  and  therefore  it  seems  to  me  to  be  the  duty  of  the  court 
to  give  a  liberal  construction  to  those  words. 

I  have  endeavoured  to  construQ  the  statute  in  reference  to  these 
views ;  and  I  consider,  that,  if  the  words  used  had  been  intended  to  be 
confined  to  those  parts  of  a  borough  residence  in  which  constituted  part 
of  the  qualification  of  the  parliamentary  voter,  it  is  obvious  that  such 
intention  might  have  been  unequivocally  expressed ;  and  I  think  such  a 
construction  of  the  words  would  be  too  narrow ;  but  I  also  think  that 
the  circumstance  that  residence  in  a  certain  district  locally  situate  within 
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the  borough  gave  the  residentiary  qualification  of  the  electors  of  the 
parliamentary  constituency,  tended  to  constitute  that  district  a  part  of 
the  borough  for  the  purpose  of  the  election  of  members  of  parliament. 

If  the  words  to  be  construed  do  not  exclude  all  outlying  parts  of  a 
borough,  but  those  residence  in  which  was  part  of  the  qualification  of 
the  parliamentary  voter,  it  remains  to  be  considered  what  circumstances 
or  incidents  would  constitute  a  particular  part  of  the  borough  a  part  of 
such  borough  for  the  purpose  mentioned:  and  it  is  to  be  observed 
that  the  proclamation  of  the  writ  for  holding  the  election  is  made 
within  the  parliamentary  borough,  the  election  takes  place  within  the 
^parliamentary  borough,  the  poll  is  taken  within  the  parlia-  ri^ao 
mentary  borough,  and  the  election  is  declared  in  the  parlia- 
mentary  borough.  All  these  acts  might  have  taken  place  exclusively  in 
Far  Forest,  as  a  part  of  the  borough  for  the  purpose  of  the  election  of 
members  to  serve  in  parliament,  before  the  passing  of  the  reform  act : 
and  it  seems  to  me  difficult  to  say,  that,  as  the  election  must  take  place 
within  the  borough,  the  place  where  the  election  may  be  held  is  not  a 
part  of  the  borough  for  the  purpose  of  the  election  of  members  to  serve 
in  parliament. 

Regard,  therefore,  being  had  to  what  I  consider  to  have  been  the 
object  of  the  legislature  in  the  enactment  in  question,  and  giving  such 
a  construction  to  the  words  in  question  as  they  will  reasonably  bear,  to 
effectuate  that  object, — I  am  led  to  the  conclusion  that  the  circumstances 
before  mentioned  constituted  Far  Forest  a  part  of  the  borough,  within 
the  meaning  of  the  enactment  in  question;  and  that  the  revising  bar- 
rister's decision  was  erroneous,  and  ought  to  be  reversed.  But,  in  the 
state  of  opinion  entertained  by  the  court,  the  decision  will  remain  undis- 
t  arbcd. 

The  opinion  I  have  expressed  is  entertained  with  the  greatest 
deference  and  respect  for  the  opinion  of  my  two  learned  brotliers  who 
have  arrived  at  a  different  conclusion. 

No  rule  can  be  made  upon  this  appeal. 


BNB  07  THE  BBGISTRATION  OASES. 


CASES 

AROUBD  AND  DBTBBMINBD 


COUET  OF  COMMON  PLEAS, 


AM9 


UPON  WRITS  OF  ERBOR  FROM  THAT  COURT 


EXCHEQUER   CHAMBER, 


IV 


Caster  (Knra, 


nr  THB 
ELEVENTH  YEAR  OP  THE  REIGN  OF  VICTORIA. 


COCKS  V.  PURDAY.    Matf.  12. 

In  an  action  for  the  infringement  of  a  copyright,  a  verdict  waa  found  for  the  plaintiiT,  damagr^ 
40«.,  with  leave  to  the  defendant  to  move  to  enter  a  nonaiiit.  Upon  the  motion,  a  caae  wai 
agreed  to  be  stated  for  the  opinion  of  the  court,  "  with  liberty  to  either  party  to  turn  the 
same  into  a  special  verdict  :*' — The  court  refused  to  allow  itself  to  be  bound  by  this  agree- 
ment. 

This  was  an  action  on  the  case  for  an  alleged  infringement  of  the 
plaintiff's  copyright  in  a  musical  composition  called  Die  Elf  en,  Walzer. 
^^ry^  *At  the  trial,  a  verdict  was  found  for  the  plaintiff,  damages 
•^  iOs.j  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  and 
with  liberty  to  either  party  to  turn  the  facts  into  a  specicU  verdict.  On 
the  defendant's  moving  to  enter  a  nonsuit,  pursuant  to  the  leave  reserved, 
it  was  agreed  between  the  parties,  and  ordered  by  the  court,  that  the 
verdict  should  be  subject  to  a  case, — with  liberty  to  either  party  to  turn 
the  same  into  a  special  verdict.  A  special  case  was  accordingly  stated, 
the  main  question  being  whether   a  foreigner   resident  abroad  could 
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acquire  in  this  country  copyright  in  a  work  the  publication  of  which  hero 
and  abroad  had  been  simultaneous. 

Upon  the  argument  of  the  case,  the  court  awarded  the  poitea  to  the 
plaintiff.(a) 

Channel^  Serjt.,  for  the  defendant,  now  moved  for  leave  to  turn  the 
case  into  a  special  verdict,  pursuant  to  the  agreement  made  between  the 
parties  with  the  sanction  of  the  court. 

Wilde,  C.  J.  The  court  was  no  party  to  any  agreement  that  the 
special  case  should  be  turned  into  a  special  verdict.  The  decision,  in 
effect,  discharged  the  rule  to  enter  a  nonsuit,  leaving  the  plaintiff  in 
pos^session  of  his  verdict.     I  do  not  se'e  how  we  can  interfere. 

The  rest  of  the  Court  concurring,  Rule  refused. 

(a)  Vide  5  Man.  Gr.  &  S.  860. 


*FIELD  V.  SAWYER.    May  12.  [*71 

The  defendant  obtained  leave  to  amend  a  plea,  and  to  add  another,  upon  the  terms  of  paying 
the  coats  of  the  amendment  and  of  the  application,  but  afterwards  declined  to  avail  himself 
of  the  rule.    The  court  refused  to  make  a  rule  ordering  him  to  pay  such  costs. 

The  defendant  in  the  last  term  obtained  leave  to  amend  one  of  his 
pleas,  and  to  add  another,  upon  the  terms  of  his  paying  the  costs  of  the 
amendment  and  of  the  application,  pleading  within  a  week,  and  taking 
such  notice  of  trial  for  the  sittings  after  the  term  as  the  plaintiff  could 
give.(a)  The  costs  were  taxed,  but  the  defendant  neither  paid  them  nor 
added  the  proposed  plea. 

Hugh  Hill  now  moved  for  a  rule  calling  upon  the  defendant  to  show 
cause  why  he  should  not  pay  those  costs,  and  also  the  costs  of  this  appli- 
cation. [Cresswell;  J.  There  is  a  case  in  the  Exchequer,  where  this  was 
refused.]    Not  under  circumstances  like  the  present. 

Maule,  J.  The  rule  of  last  term  does  not  order  the  defendant  to  pay 
the  costs  in  question  absolutely  and  at  all  events :  it  merely  imposes  the 
payments  of  costs  as  a  condition  precedent  to  the  defendant's  being 
allowed  the  favour  he  asked.(6)     How  can  we  alter  its  terms  ? 

CoLTMAN,  J.  You  should  have  taken  care  at  the  time  to  have  had  it 
made  a  part  of  the  rule  that  the  costs  should  be  paid,  though  the  defend- 
ant should  not  avail  himself  of  the  rule. 

The  rest  of  the  court  concurring.  Rule  refused. 

(a)  5  Man.  Gr.  &  S.  844.  (6)  See  Lety  v.  Drew,  5  D.  &  L.  907. 


♦WILCOX  V.  HASWELL.    May  12.  [*72 

A  demurrer  to  a  declaration  in  debt  on  the  ground  that  it  commenced  "for  that  wAerecu/'  was 

•et  aside  as  frivolous. 

k2 
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Debt.  The  declaration  was  as  follows: — '^London  (to  wit)  John 
Wilcox  (the  plaintiff  in  this  suit),  by  H.  R.  H.,  his  attorney,  complainfl 
of  Frederick  Thame  Haswell  (the  defendant  in  this  suit),  who  has  been 
summoned  to  answer  the  plaintiff  in  an  action  of  debt;  and  the  plaintiff 
demands  of  the  defendant  the  sum  of  200Z.,  which  he  owes  to  and 
unjustly  detains  from  him :  For  that  whereas  the  defendant,  on,  &c., 
was  indebted  to  the  plaintiff  in  1007.  for  goods  then  sold  and  delivered 
by  the  plaintiff  to  the  defendant,  at  his  request ;  and  in  100/.  for  money 
found  due  from  the  defendant  to  the  plaintiff  on  an  account  then  stated 
between  them ;  which  said  several  moneys  were  to  be  respectively  paid 
by  the  defendant  to  the  plaintiff  'on  request ;  whereby,  and  by  reason 
of  the  non-payment  of  the  said  several  moneys  respectively  (making  to- 
gether the  sum  above  demanded),  an  action  bath  accrued,"  &c.  &c. 

Special  demurrer,  assigning  for  causes, — '^  that  it  is  not  alleged  posi- 
tively, but  merely  by  way  of  recital,  that  any  debt  is  due  from  the 
defendant  to  the  plaintiff; — that,  though  the  plaintiff  complains,  in  the 
introductory  part  of  the  declaration,  that  the  defendant  owes  to  and 
unjustly  detains  from  the  plaintiff  the  sum  of  200/.,  yet  the  plaintiff 
does  not  show  positively,  but  merely  by  way  of  recital,  how  the  defend- 
ant came  to  owe  the  said  sum ; — that  the  declaration  does  not  allege 
positively  any  cause  of  action,  inasmuch  as  it  is  not  alleged  positively, 
but  merely  by  way  of  recital,  that  the  supposed  debts  and  causes  of 
action,  or  any  or  either  of  them,  or  any  part  thereof,  had  occurred  be- 
^^^  fore  or  at  the  *time  of  the  commencement  of  this  suit ; — that  it  is 
•'  not  alleged  positively,  but  merely  by  way  of  recital,  that  the 
defendant  had  not  paid  the  said  supposed  debts  ; — and  that  there  is  no 
positive  allegation  of  any  sufficient  cause  of  action  existing  at  the  time 
of  the  commencement  of  this  suit,"  &c. 

Cleaabi/y  on  a  former  day,  obtained  a  rule  nisi  ta  set  aside  the  demur- 
rer, as  frivolous. 

ffiigh  Hill  now  showed  cause.  There  is  no  sufficiently  distinct  alle- 
gation of  a  cause  of  action.  In  Bacon's  Abridgment,  Tit.  Pleas  and 
Pleadings^  (B.)  5,  (4),  it  is  said — ^^  The  declaration  must  contain  such 
certain  affirmation,  that  it  may  be  traversed ;  for,  if  there  be  no  certain 
affirmation  to  make  the  declaration  itself  traversable,  it  will  not  be  cured 
after  a  verdict,  because  it  is  a  defect  in  substance ;  as,  if  the  declaration 
b  )  ^  qiLod  cum  the  defendant  assaulted  him,'  and  the  defendant  pleads 
not  guilty,  here  is  nothing  put  in  issue,  for,  the  pleadings  have  affirmed 
nothing;  and,  though  the  defendant  is  found  guilty,  yet  cannot  the 
plaintiff  have  judgment,  because  nothing  is  positively  affirmed.''  So,  in 
Comynp'  Digest,  Tit.  Pleader j  (C.  50),  it  is  said  that  "  the  plaintiff,  in 
his  declaration,  ought  to  aver  all  that  is  necessary  for  the  maintenance 
of  his  action."  The  principle  by  which  this  case  must  be  governed,  was 
recognised  in  a  recent  case  in  the  Exchequer, — Brown  v.  TInirlow,  16 
M.  &  W.  86.     There,  the  declaration  (in  case)  stated,  for  that  whereas 
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the  defendant,  contriving  and  wickedly  intending  to  injure  the  plaintiff, 
to  wit,  on,  &c.,  in  a  certain  discourse,  in  the  presence  of,  &c.,  spoke  and 
published  of  and  concerning  the  plaintiff,  the  false,  malicious,  and  defa- 
matory words  following — stating  the  *words,  and  averring  special  ^4,^4 
damage  to  the  plaintiff  in  his  business :  and  the  declaration  was 
held  bad,  on  demurrer,  for  charging  the  grievances  to  have  been  com- 
mitted by  the  defendant,  by  way  of  recital  only,  and  not  directly  or 
positively.  Parke,  B.,  there  says :  "  In  trespass,  the  matter  com- 
plained of  is  positively  averred,  without  a  preceding  *  whereas  ;*  and 
though,  in  the  actioli  on  the  case,  recitals  generally  occur,  there  must, 
notwithstanding,  be  a  positive  averment  of  the  cause  of  action.  Here, 
the  plaintiff  does  not  positively  or  directly  aver  the  cause  of  his  action. 
This  defect  is,  in  reason,  equally  contrary  to  the  true  principles  of 
pleading,  whether  it  occurs  in  case  or  trespass.  Had  it  appeared,  by  a 
long  course  of  precedents,  that  averring  the  cause  of  action  by  way  of 
recital,  and  not  positively  or  directly,  had  been  considered  sufficient,  a 
form  of  pleading  thus  established  would  have  bound  us ;  but,  in  the 
absence  of  any  such  authority,  the  clear  principle  to  the  contrary  must 
prevail."  And  the  same  learned  judge,  still  more  recently,  at  chambers, 
discharged  with  costs  a  summons  to  set  aside  a  demurrer  like  the  present, 
after  time  taken  for  deliberation.  [V.  Williams,  J.  In  the  ordinary 
form  of  declaration  on  a  bond,  all  the  contract  is  stated  under  a  wherea8.{a) 
Cle(Uby  was  not  called  upon  to  support  his  rule.  r^Y5 

Wilde,  C.  J.     The  case  of  slander  differs  essentially  frqni  the 
present.     This  demurrer  is  clearly  frivolous. 

The  rest  of  the  Court  concurring.  Rule  absolute. 

(a)  In  an  action  on  a  bond,  the  plaintiff*  complains  "  for  that  loAeraof,**  or,  to  use  a  more 
literal,  aa  well  as  a  more  intelligible,  translation  of  the  old  form,  '*  for  this,  to  wit,  that  whereas 
the  defendant  had  become  bound,  &c.,  he  refused  to  pay,'*  &c., — the  cause  of  the  action  being 
the  poiilively  alleged  breach  of  a  recited  obligation.  So,  in  assumpsit,  the  plaintiff  complains 
of  the  positively  alleged  breach  of  a  merely  recited  promise.  So,  in  case,  the  cause  of  action  ia 
a  positively  alleged  injury  resulting  from  a  merely  recited  malfeasance,  misfeasance,  or  nonfea- 
sance. In  debt  on  simple  contract,  the  course  has  been,  to  allege  positively  the  omission  to 
pay  a  recited  debt :  whereas,  the  declaration  in  the  principal  case  sounds  wholly  in  recital,  until 
we  come  to  the  concluding  sentence,  in  which  it  is  asserted  that  an  action  has  accrued, — an 
assertion  which  ought  to  be  the  result  of  some  previous  allegation  or  allegations  of  fact.  The 
••  whereby"  which  connects  the  last  sentence  with  the  rest  of  the  declaration,  appears  to  have 
DO  proper  yitecedent.  In  trespass,  if  the  plaintiff  declares,  **  that — yAereos  the  defendant 
struck  him — he  was  greatly  injured,"  the  declaration  is  bad  on  demurrer,  and  was  so,  formerly, 
in  arrest  of  judgment  {Sherland  v.  Heaton,  2  Bulstr.  214),  or  upon  error  brought  (Briggs  v. 
Sheriff,  Cro.  Eliz.  507),  although  there  is  not  such  an  entire  absence  of  direct  allegation  as  in 
the  principal  case.  See  Coroyn's  IHgest,  tit.  Pleader  {^  M.  4).  And  nee- Ring  v.  Moxhrougk, 
2  Cr.  &  J.  418,  2  Tyrwh.  468. 


BLOGG  V.  BOUSQUET.    Mat/  9. 

The  court  refused  to  grant  a  new  trial,  upon  any  terms,  where  the  cause  had  been  taken  (in 
its  proper  course)  in  the  absence  of  the  defendant's  counsel,— the  defence  intended  to  be  set 
up  being  without  equity. 

Assumpsit  on  a  bill  of  exchange  for  16Z.  8«.,  drawn  by  the  defendant 
on  the  2d  of  January,  1847,  upon,  and  accepted  by,  one  George  Webb, 


75  BLOGG  V.  BOUSQUET.  E.  T.  1848. 

payable  three  months  after  date.  The  defendant  pleaded, — ^first,  that 
he  did  not  draw  the  bill ;  secondly,  that  a  former  action  had  been  bronght 
upon  the  bill,  against  Webb,  the  acceptor,  that,  on  the  26th  of  April, 
1847,  a  judge's  order  was  made  in  that  action  (without  the  now 
defendant's  consent),  for  payment  of  debt  and  costs,  with  a  stay  of  exe- 
cution until  the  22d  of  May. 

Issue  having  been  joined  on  these  pleas,  the  cause  came  on  for  trial 
at  the  Sittings  in  London,  after  Hilary  term  last,  when,  no  one  appear- 
"^761  ^°S  ^^  behalf  of  the  ^defendant,  it  was  taken  as  undefended,  and 
•^     a  verdict  found  for  the  plaintiff. 

Gaselee,  Serjt,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  the  cause  had  been  called  on  unex- 
pectedly, in  the  absence  of  the  defendant's  counsel.  The  affidavits  upon 
which  the  motion  was  founded,  stated,  that  the  brief  was  delivered  to 
counsel  on  the  9th  of  February;  that,  shortly  after  the  bill  became  due, 
the  plaintiff  commenced  an  action  thereon  against  Webb,  the  drawer,  in 
the  Court  of  Exchequer,  and  gave  him  time,  under  a  judge's  order,  to 
pay  the  same,  without  the  consent  of  the  now  defendant;  that,  pre- 
viously to  the  expiration  of  the  time  mentioned  in  the  order,  Webb 
became  a  bankrupt ;  that,  if  the  plaintiff  had  proceeded  in  the  action 
without  giving  time  to  pay  the  debt,  judgment  by  default  could  have 
been  obtained,  and  execution  issued  many  days  prior  to  Webb's  bank- 
ruptcy, when  he  had  plenty  of  property  on  his  premises  wherewith  to 
pay  the  same ;  that  this  cause  stood  No.  3  on  the  list  of  common  jury 
causes  for  the  25th  of  February,  after  two  special  jury  causes ;  that,  the 
two  last-mentioned  causes  not  being  tried,  and  the  parties  not  being 
ready  in  the  causes  immediately  preceding  it,  this  cause  was  called  on 
and  tried  in  the  absence  of  the  defendant's  counsel;  and  that  the 
defendant  was  advised  and  believed  that  he  had  a  good  defence  to  the 
action  on  the  merits. 

Cleasby  showed  cause,  upon  an  affidavit,  stating,  amongst  other  things, 
that  the  writ  of  summons  in  the  action  against  Webb  issued  on  the  14th 
of  April,  1847 ;  that,  before  the  time  for  appearance  had  expired,  Webb 
applied  to  the  plaintiff's  attorney  to  stay  proceedings  on  his  giving  a 
judge's  order  for  payment  of  the  debt  claimed  in  the  action,  on  the 
m^n-x  22d  of  May  then  next;  *and  that,  having  satisfied  himself,  that 
in  the  ordinary  course  and  practice  of  the  court,  judgment  could 
not  have  been  obtained  until  after  that  day,  the  plaintiff's  attorney  con- 
sented to  such  stay  of  proceedings,  and  accordingly,  on  the  26th  of 
April,  a  judge's  order  to  that  effect  was  drawn  up. 

No  doubt,  counsel  was  duly  instructed,  and  the  cause  was  tried  in  his 
absence.  But  it  was  tried  in  the  ordinary  and  proper  course,  and  the 
defence  certainly  is  not  one  to  entitle  the  defendant  to  any  favour  at  the 
hands  of  the  court.  [Cresbwell,  J.  Has  it  not  been  decided  that  the 
drawer  is  discharged  by  time  given  to  the  acceptor,  without  his  consent  ? j 


6  MANNING,  GRANGER,  &  SCOTT.  71 

It  does  not  appear  here  that  any  indulgence  was  in  fact  given.  In  Price 
T.  Edmunds,  10  B.  &  G.  578,  5  M.  &  B.  237,  in  an  action  by  the  payee 
against  the  maker  of  a  promissory  note,  the  plaintiff  proved  a  joint  and 
several  note  made  by  the  defendant  and  another  person.  The  defendant 
then  proved  that  he  was  a  mere  surety,  having  become  a  party  to  the 
note  at  the  request  of  the  other  person,  who  was  indebted  to  the  plain- 
tiff, and  that,  the  note  not  having  been  paid  when  it  became  due,  the 
plaintiff,  in  Hilary  term,  1828,  brought  an  action  against  the  principal, 
which  being  about  to  be  tried  at  the  Spring  assizes,  1828,  the  plaintiff 
took  a  cognovit  for  the  debt,  payable  by  three  instalments,  the  first  on  the 
28th  of  April,  the  others  in  May  and  June,  but,  if  the  defendant  failed 
in  payment  of  any  of  these  instalments,  the  plaintiff  was  to  be  at  liberty 
immediately  to  enter  up  judgment,  and  issue  execution  for  the  whole 
sum.  The  first  instalment  was  not  duly  paid.  It  was  held,  that,  as  the 
plaintiff,  if  he  had  proceeded  in  the  action,  could  not  have  obtained  judg- 
ment and  issued  execution  before  the  28th  of  April,  which  was  the  fifth 
day  of  Easter  term,  the  plaintiff  did  not,  by  taking  the  cognovit,  give 
*any  time  to  the  principal  debtor.  Baylbt,  J.,  there  says :  ^^  This  r^^i^g 
transaction  clearly  would  not  be  within  the  rule  as  to  giving  time 
so  .as  to  discharge  bail ;  for,  it  is  a  well-established  rule  that  a  cognovit 
by  the  principal,  without  notice  to  the  bail,  does  not  discharge  them, 
unless  time  be  given  to  the  former  beyond  that  in  which  the  plaintiff 
would  have  been  entitled  to  judgment  and  execution,  had  he  gone  to 
trial  in  the  original  cause.  The  present  defendant,  therefore,  could  not 
take  advantage  of  it,  even  if  the  first  point  made  by  him  were  sustaina- 
ble.'X^)  [Gresswbll,  J.  In  Price  v.  Edmunds^  issue  had  been  joined 
and  notice  of  trial  given.  The  case  I  had  in  my  mind  was  Lee  v.  Levy^ 
4  B.  &  G.  390,  6  D.  &  B.  475,  where  the  point  was  left  in  doubt.] 
When  the  judge's  order  was  made,  the  cause  was  a  cause  pending  in  the 
superior  court ;  and  it  was  not  to  be  assumed  that  it  would  be  taken 
out  of  the  ordinary  course,  and  sent  for  trial  before  the  sheriff.  The 
plaintiff,  therefore,  had  a  right  to  suppose  that  the  22d  of  May  was  the 
earliest  practicable  period  at  which  he  could  obtain  judgment.  If  time 
was  really  given,  it  was  incumbent  on  the  defendant  to  show  it :  it  was 
not  enough  to  state  facts  to  show  that  it  might  have  been  given.  [Wilde, 
C.  J.  No  prudent  man  would  refuse  to  do  what  was  done  here  :  indul- 
gence to  the  acceptor  clearly  could  not  have  been  the  motive.] 

Gaselee,  Serjt.,  in  support  of  his  rule.  The  second  plea  is  a  perfectly 
good  one.  Lee  v.  Levi/  left  the  question  doubtful,  whether  giving  time 
by  cognovit  to  the  principal  debtor  did  not  discharge  the  surety.  Price 
V.  Udmunde  was  a  totally  different  case.  Whether  or  not  *time  r^»Q 
has  been  given,  is,  at  all  events,  a  question  of  fact  for  the  jury. 
[WiLDB,  G.  J.     The  same  objection,  if  your  argument  be  correct,  might 

(a)  Bet  Kennard  v.  Knati,  4  M.  &    h  474,  5  f^rott,  N.  R.  247 ;  Mkhad  ▼.  Mytr»,  6  M.  &  G 
^je.  7  Scott,  N.  R.  444. 
VOL.  VI. — 8 
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be  made,  where  a  consent  is  given  for  twenty-four  hours*  time  to  plead.] 
Giving  time  to  plead  is  a  matter  of  course,  the  defendant  undertaking  to 
plead  issuably  and  rejoin  gratis.  The  defendant  swearing  to  merits,  he 
ought,  at  least  upon  payment  of  costs,  to  be  allowed  to  try  the  causo 
again. 

Wilde,  G.  J.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  cause  was  tried  in  the  regular  and  ordinary  course.  It  too  often 
happens  that  attorneys  choose  to  speculate  upon  the  state  of  the  paper, 
and  omit  to  procure  the  attendance  of  counsel  in  due  time ;  and  much 
loss  of  time,  and  consequent  inconvenience  to  the  public,  are  the  result. 
It  appears  that  this  cause  stood  third  in  the  list  of  common  jury  causes ; 
and  that  two  special  jury  causes,  which  stood  at  the  head  of  the  paper 
for  the  day,  went  off.  The  two  common  jury  causes  that  stood  before 
this  having  been  struck  out,  this  cause  was  called  on  and  tried  in  the 
absence  of  the  defendant's  counsel,  after  the  court  had  waited  a  quarter 
of  an  hour.  This  is  not  a  case  of  accident  or  mistake.  But  the  defend- 
ant comes  to  seek  a  favour, — to  ask  the  court  to  relax  the  ordinary 
rules,  in  order  to  prevent  a  failure  of  justice.  It  is,  therefore,  incum- 
bent on  the  defendant  to  show  that  injustice  has  been  done,  and  that  he 
seeks  to  be  allowed  to  try  an  equitable  and  just  defence.  What  is  the 
defence  intended  to  be  set  up  ?  That,  in  a  former  action  against  the 
acceptor  of  the  bill  upon  which  this  action  is  brought,  the  parties  came 
to  an  agreement  that  the  plaintiff  should  have  judgment  on  a  given  day, 
— the  delay  not  exceeding  the  time  that  must  elapse  before  the  plaintiff 
could  in  the  ordinary  course  have  had  judgment  in  the  action.  It  is  not 
*hechuse  there  might  by  possibility  have  been  judgment  earlier, 
•J  that  we  are  to  hold  that  time  has  been  given  to  the  acceptor : 
the  defendant  was  bound  to  show  clearly  and  beyond  doubt,  that  there 
has  been  an  unjustifiable  delay.  So  far  from  that  being  the  case,  it  is 
obvious  that  the  agreement  entered  into  was  one  that  was  beneficial  for 
all  parties.  It  is  very  different  from  the  case  of  a  mere  indulgence 
granted  to  the  acceptor,  without  the  assent,  and  to  the  possible  preju- 
dice, of  the^  drawer.  It  is  true  the  defendant  here  swears  to  merits ; 
but  his  affidavit  discloses  the  nature  of  the  defence  which  he  calls  a 
defence  upon  the  merits,  viz.  that  he  is  discharged  from  liability  as 
drawer,  by  reason  of  time  having  been  given  to  the  acceptor.  I  think 
we  should  be  relaxing  the  rules  to  an  inconvenient  extent,  if  we  were  to 
let  the  defendant  in,  for  the  purpose  of  setting  up  so  inequitable  a 
defence.     I  think  the  rule  must  be  discharged. 

CoLTMAN,  J.  I  entirely  agree  in  the  opinion  that  has  been  expressed 
by  the  lord  chief  justice.  Whatever  legal  merits  the  defendant  might 
have,  it  is  quite  clear  there  is  no  equity  in  the  proposed  defence ;  and, 
therefore,  the  cause  having  proceeded  regularly  to  trial,  I  think  there  is 
no  ground  for  our  interference. 

The  rest  of  the  court  concurring,  Rule  discharged 
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To  oust  the  juriadiction  of  the  county  court,  by  reason  of  the  proviso  in  the  9  &  10  Vict.  c.  95, 
s.  58,  that  the  court  shall  not  have  cognisance  of  any  action  **  in  which  the  title  to  any  cor- 
poreal or  incorporeal  hereditaments  shall  be  in  question/'  the  claim  set  up  must  be  a  bond 
JuU  one,  and  the  right  one  that  can  exist  in  point  of  law. 

Morgan  Llotd,  in  Hilary  term  last,  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  a  writ  of  prohibition  should  not  issue  to  the 
judge  of  the  county  court  of  Merionethshire,  to  stay  further  proceedings 
in  this  cause. 

It  appeared  from  the  affidavit  npon  which  the  motion  was  founded, 
that  the  defendant  was  summoned  to  appear  at  the  county  court  to  be 
holden  at  Bala,  in  the  county  of  Merioneth,  on  the  14th  of  October  last, 
to  answer  the  plaintiff  in  an  action  for  tort,  for  that  he,  the  defendant, 
*'  unlawfully  entered  a  certain  field  called  Acre  Paman  Ohwyaid,  of  the 
plaintiff,  and  there  did  take  or  attempt  to  take  certain  fish  called  trout 
(in  a  river  called  the  Treweryn),  contrary  to  the  statute  in  that  case 
made  and  provided,  whereby  the  plaintiff  had  sustained  damage  to  the 
amount  of  IL ;"  that  the  defendant  appeared  by  counsel,  and  objected 
that  the  judge  of  the  county  court  had  no  jurisdiction  to  entertain  the 
plaint,  on  the  ground  that  the  defendant  claimed  title  and  right  to  fish 
on  the  said  lands,  and  in  the  said  river  adjacent  thereto ;  that  it  was 
then  proved,  that,  about  the  year  1840,  a  society  was  formed  at  Bala, 
the  object  of  which  was  to  prevent  the  inhabitants  of  Bala  from  fishing 
in  the  rivers  in  the  neighbourhood ;  that,  afterwards,  and  before  the 
supposed  trespasses  that  formed  the  subject  of  the  plaint  in  this  case, 
another  society  was  formed  of  the  inhabitants  of  Bala,  the  object  of 
which  was  to  assert  their  right  to  fish  in  the  said  rivers,  and  which  they 
claimed  to  have  immemorially  used  in  respect  of,  amongst  others, 
*the  river  Treweryn;  that  the  last-mentioned  society  sent  the  p^^^ 
defendant, — then  being  one  of  the  inhabitants  of  Bala, — to  fish,  ^ 
in  pursuance  and  in  assertion  of  the  right  which  he  as  one  of  the  inha- 
bitants of  Bala  claimed  as  aforesaid^  that  the  trespass  complained  of 
before  the  judge  in  the  county  court  under  the  aforesaid  plaint,  was  the 
act  of  the  defendant  in  proceeding  to  fish,  on  the  28th  of  September 
last,  on  the  lands  of  the  plaintiff  by  the  side  of  the  river  Treweryn,  in 
pursuance  and  in  assertion  of  the  said  right  claimed  as  aforesaid ;  that 
it  was  proved  before  the  judge,  that  the  defendant,  before  proceeding  to 
fish  in  the  said  river  Treweryn  on  the  day  and  year  last  aforesaid, 
caused  to  be  served  on  the  plaintiff  and  on  other  magistrates  residing 
and  acting  in  the  neighbourhood  of  Bala,  a  notice  in  writing  that  he  was 
about  to  proceed  to  fish  in  the  said  river  in  pursuance  and  in  assertion 
of  his  right  claimed  as  aforesaid ;  that  the  defendant  did,  in  fact,  and 
hand  fide,  proceed  to  fish  by  the  side  of  the  said  river  Treweryn,  in  asser« 
tion  of  such  right ;  that  the  judge  of  the  county  court,  notwithstanding 
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the  objection  to  the  jurisdiction,  proceeded  to  hear  the  plaint ;  that  the 
defendant's  counsel  thereupon  submitted, — ^first,  that  the  defendant  had 
a  right  of  fishing  in  the  Treweryn,  and  of  going  on  the  plaintiff's  lands 
near  the  river  for  that  purpose, — secondly,  that  there  was  on  the  said 
lands  of  the  plaintiff  a  public  right  of  path, — ^thirdly,  that  there  was  a 
right  of  common  over  the  said  lands ;  that  several  of  the  oldest  inhabit- 
ants  of  Bala  and  its  neighbourhood,  who  were  called  as  witnesses  on  the 
part  of  the  defendant,  deposed  that  the  inhabitants  of  Bala  had  always, 
until  the  year  1840,  fished  in  the  Treweryn,  at  the  spot  in  question,  as 
well  as  in  other  rivers  in  the  neighbourhood,  without  obstruction ;  that 
there  was  a  path  upon  the  land  of  the  plaintiff,  by  the  side  of  the  Tre- 
^ft^n     ^^^J^i  which  had  immemorially  been  *used  by  the  public  without 

-I  interruption ;  that  the  land  of  the  plaintiff,  on  which  the  alleged 
trespass  was  committed,  was  part  of  an  extensive  tract,  over  which  cer- 
tain inhabitants  of  Bala  had  always  exercised  rights  of  common  to  the 
aftermath ;  that  the  defendant  did  not  deviate  from  the  said  path ;  and 
that,  notwithstanding  this  evidence,  the  judge  of  the  county  court  pro- 
ceeded to  give  judgment  against  the  defendant  in  the  said  plaint,  for 
the  amount  of  damages  claimed,  and  costs. 

Tal/ourdy  Serjt.,  now  showed  cause,  upon  affidavits,  denying  the  exist- 
ence of  any  right  of  way  or  of  common  over  the  loeiM  in  quoy  or  that 
the  inhabitants  of  Bala  had  any  such  right  of  fishing  in  the  Treweryn 
as  suggested ;  and  stating  that  the  defendant  was  not  a  householder  in 
Bala,  and  had  no  apparent  means  of  livelihood ;  and  that,  at  the.  hearing 
of  the  cause,  the  judge  of  the  county  court  required  the  defendant  to 
satisfy  him  that  he  had  some  reasonable  or  probable  cause  for  claiming 
a  right  to  be  on  the  land,  and  to  fish  in  the  said  stream,  and  heard  the 
defendant's  evidence  for  that  purpose ;  but  that  the  defendant  wholly 
failed  to  satisfy  the  judge  that  he  had  even  shown  a  colour  of  right. 

The  judge  of  the  county  court  very  properly  entered  into  the  case,  for 
the  purpose  of  seeing  whether  the  alleged  trespass  was  committed  in  the 
exercise  of  a  bond  fide  claim  of  right,  or  whether  the  claim  set  up  was 
a  mere  pretext  to  oust  the  court  of  jurisdiction.  There  clearly  was  not 
the  least  shadow  of  a  foundation  for  either  of  the  claims.  1.  The  right 
to  fish  in  the  Treweryn  was  not  claimed  in  respect  of  any  property  pos- 
sessed by  the  defendant,  or  by  virtue  of  any  custom  or  prescription. 
It  is,  at  the  best,  extremely  doubtful  whether  any  such  right  can  exist. 
^^  -     In  Fitch  V.  *Ratvlingy  2  H.  Blac.  898,  it  was  held,  that  a  custom 

-I  for  "aZZ  the  inhabitants  to  play  at  all  kinds  of  lawful  games, 
sports,  and  pastimes,(a)  in  the  close  of  A.,  at  all  seasonable  times  of  the 
year,  at  their  free  will  and  pleasure,*'  is  good :  but  that  a  similar  cus- 
tom "  for  all  persanSj  for  the  time  being,  being  in  the  said  parishj"  is 

(a)  But  see  Milleehamp  v.  Johtutm,  Willes,  305,  n.,  where  the  court  were  of  opinion  that  a 
similar  custom,  extending  to  any  rural  sports,  was  too  genecal  and  uncertain.  See  also  BeU 
V.  WardeU,  Wilies,  202;  Steel  v.  Houghton,  1  H.  Blac.  51 ;  Eex  ▼.  Eccletjield,  1  B.  dt  AM. 
360. 
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bad.  That  which  is  claimed  here  is  even  more ;  it  is  a  claim  to  a  profit 
d  prender  out  of  the  plaintiff's  land.  2.  A  public  right  of  way  is  not 
an  hereditament.  [Cresswell,  J.  What  answer  is  it  to  the  plaintiff's 
complaint  that  the  defendant  unlawfully  fished  in  his  stream,  for  the 
latter  to  say  that  he  had  a  right  of  way  over  the  locus  in  quo  f  ]  None 
irhatever.  [V.  Williams,  J.  The  claim  is  without  any  limit.]  There 
iras  clearly  no  hand  fide  claim  of  title  within  the  meaning  of  the  act. 
3.  The  right  of  common  was  not  insisted  upon. 

It  is  somewhat  remarkable  that  neither  the  defendant,  nor  his  attor- 
ney, has  made  any  affidavit  in  support  of  this  motion ;  the  only  affidavit 
being  that  of  the  attorney's  clerk. 

Lloydj  in  support  of  his  rule.  It  is  submitted  that  a  claim  to  an  in- 
corporeal hereditament,  within  the  meaning  of  the  58th  section  of  the 
9  &  10  Vict.  c.  95,  did  come  in  question  before  the  judge  of  the  county 
court,  so  as  to  preclude  that  court  from  taking  cognisance  of  the  plaint. 
In  Blackstone's  Commentaries,  vol.  2,  p.  84,  Go.  Litt.  122  a,  it  is  said: 
'*  Common  of  piscary  is  a  liberty  of  fishing  in  another  man's  water ;  as 
common  of  turbary  is  a  ^liberty  of  digging  turf  in  another  man's  p^g^ 
^ound."  So,  in  Stephen's  Commentaries,  vol.  2,  p.  8,  it  is 
eaid :  ^^  Common,  or  right  of  common,  is  a  profit  which  a  man  hath  in 
the  land  of  another ;  as  to  feed  his  beasts,  to  catch  fish,  to  dig  turf,  to 
cut  wood,  or  the  like.  And  it  derives  its  name  from  the  community  of 
interest  which  thence  arises  between  the  claimant  and  the  owner  of  the 
soil,  or  between  the  claimant  and  other  commoners  entitled  to  the  same 
right."  Again,  page  88 :  **  There  are  certain  hereditaments  which  may 
be  claimed  by  ewtom;  as,  for  all  the  inhabitants  of  a  certain  hamlet  to 
have  a  right  of  way  over  a  certain  field,  for  a  particular  purpose.(a) 
This  species  of  title,  however,  is  subject  to  a  very  important  restriction, 
viz.  that  no  man  can  claim  by  way  of  custom  ^profit  in  alieno  solo:  and 
therefore  a  custom  for  all  the  inhabitants  of  a  certain  hamlet  to  take 
from  a  private  close  sand  drifted  from  the  sea,  for  the  purpose  of  manure, 
has  been  adjudged  to  be  bad  in  law."(i)  In  Tyson  v.  Smithy  9  Ad.  k 
E.  406,  S.  C,  nom.  Smith  v.  Tyson^  1  P.  &  D.  807,  in  trespass  for  break- 
ing and  entering  the  plaintiff's  close,  and  erecting  stalls,  booths,  &c., 
thereon,  the  defendant  justified  nnder  a  custom,  that,  at  fairs  holden  at 
certain  times  of  the  year  on  some  part  of  the  commons  and  waste  of  a 
manor,  to  be  named  by  the  lord  of  the  manor  (the  locus  in  quo  being 
parcel  of  such  commons  and  waste,  and  named  by  the  lord),  every  liege 
subject  exercising  the  trade  of  a  victualler  might  enter,  at  the  time  of 
the  fairs,  and,  for  the  more  conveniently  carrying  on  his  trade,  erect  a 
booth,  &c.,  and  continue  the  same  for  a  reasonable  time  after  the  fairs, 
paying  2d.  to  the  lord ; — ^it  was  held  that  the  custom  was  reasonable,  and 

(a)  2  Coleridge's  Blackstone,  p.  36,  n.  (14). 

(&)  Blewett  V.  Tregtmning,  5  N.  dt  M.  308,  3  Ad.  6l  £.  554. 
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*8G1  ^^^  P'^^  ^  ^^^^  justification  in  ^trespass  brought  by  the  owner  of 
-*  the  soil.  Fitch  v.  Rawling^  which  is  precisely  in  point  for  the 
defendant,  was  there  recognised.  [Cresswell,  J.  The  claim  in  Tyson 
V.  Smith  was  limited  to  a  class.]  So,  here,  it  is  limited  to  the  inhabi- 
tants of  a  particular  hamlet.  In  Kinnersleif  v.  Orpey  2  Doug.  517,  it 
was  held  that  a  person  who  fishes  in  a  fishery  belonging  to  another,  but 
to  which  he  has  a  claim,  for  the  purpose  of  giving  occasion  to  an  action 
in  order  to  try  the  right,  is  not  liable  to  a  penalty  under  the  5  G.  3,  c. 
14,  there  being  an  express  exception  in  s.  5  in  favour  of  persons  who 
shall  have  a  ^^just  right  or  claim."  And,  in  the  recent  case  of  Tvinis-- 
wood  V.  PattUoUj  8  Man.  Gr.  &  S.  243,  this  court  held  that  the  juris- 
diction of  the  old  county  court  was  ousted  by  a  plea  or  cognisance 
setting  up  a  title  to  the  freehold,  although  no  issue  was  taken  on  that 
part  of  the  plea  or  cognisance.  So,  in  the  present  case,  the  mere 
assertion,  bond  fide^  of  a  right  to  fish,  deprived  the  judge  of  the  county 
court  of  all  jurisdiction  to  proceed.  This  question  was  very  much  dis- 
cussed in  a  case  of  Caghey  v.  M'Coy^  1  Grawf.  &  Dix,  289,  in  the  Irish 
circuit  court,  upon  the  civil  bill  act,  36  G.  8,  c.  25  (Irish).  That  was  a 
civil  bill,  similar  to  a  declaration  in  trespass,  for  breaking  and  entering 
the  plaintiff's  close,  and  treading  down,  trampling  on,  and  consuming 
and  spoiling  the  grass  and  corn  there  growing.  The  assistant  barrister 
dismissed  the  bill,  because,  ^'  being  of  opinion  that  the  title  to  lands 
came  in  question,  he  conceived  that  he  had  no  jurisdiction."  Upon 
an  appeal  from  his  decision,  Napier ^  for  the  respondent,  cited  Nixon j 
appellant,  PhillipB,  respondent,  1  Crawf.  k  Dix,  108,  where  the 
plaintiff  brought  a  civil  bill  suit,  in  the  nature  of  an  action  on  the 
case,  for  the  disturbance  of  a  right  of  way  claimed  by  the  plaintiff 
over  the  lands  of  the  defendant ;  and  Foster,  J.,  with  the  assent  of 
*871  *Pennefather,  B.,  held  that  the  civil  bill  court  had  not  juris- 
diction to  entertain  such  suit.  Pennefather,  B.,  ruled  that 
**  The  case  in  Crawford  &  Dix  does  not  go  the  length  of  establishing, 
that,  in  every  case  of  trespass,  the  defendant  can  put  the  plaintiff  out 
of  court  by  alleging  that  he  claims  a  right  of  way,  but  only,  that,  in 
cases  where  the  question  of  title  to  land  is  bond  fide  raised,  the  barrister 
has  no  jurisdiction."  The  first  witness  produced  to  prove  the  trespass, 
admitting  in  his  cross-e;[amination,  that,  whilst  the  defendant  was  on  the 
lands  in  question,  he  stated  that  he  had  entered  for  the  purpose  of  assert- 
ing his  right  of  way  over  the  lands,  Pennefather,  B.,  said :  "  There 
now  appears  to  be  a  bond  fide  claim  to  a  right  of  way,  and  my  opinion 
is,  that,  where  that  is  done,  as  in  this  case,  for  the  purpose  of  asserting 
a  right  of  way,  and  the  question  of  title  to  lands  thus  fully  arises,  whether 
the  claim  be  well  founded  or  not,  the  barrister  has  no  jurisdiction  to 
entertain  the  case.  In  case  it  had  appeared  that  the  respondent  had 
wantonly  trampled  down  the  appellant's  corn,  this  case  would  have  come 
within  the  civil  bill  jurisdiction,  but  i\i9X  jurisdiction  has  been  ousted,  and 
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I  must  affirm  the  dismiss.'*  That  case  ought  to  govern  the  present. 
[WiLBE,  C.  J.  If  a  mere  assertion  of  a  claim  like  this  is  to  oust  the 
jurisdiction  of  the  county  court,  their  business  will  be  very  limited  indeed.] 
The  court  will,  at  all  events,  allow  the  defendant  to  declare  in  prohibi- 
tion. [Wilde,  G.  J.  The  defendant  would  exhibit  something  like  bona 
fide9^  if  he  would  consent  to  give  security  for  costs.]  The  court  of 
Queen's  Bench,  on  the  80th  ultimo,  allowed  a  writ  of  prohibition  to  go 
upon  a  state  of  facts  very  analogous  to  the  pre8ent.(a)  [Coltman,  J. 
Do  you  find  any  case  where  a  claim  to  ^profit  aprender  without  limit, 
has  been  held  good?]  Such  a  claim,  it  may  be  conceded,  would 
*be  bad.  The  judgment  of  Lord  Dbnman,  in  the  recent  case  of  p«oo 
Bogers  v.  Brentony  17  Law  Jour.,  N.  S.,  Q.  B.  84,  is  somewhat  ^ 
applicable  here.  [WiLDB,  G.  J.  That  was  a  question  as  to  the  custom 
of  bounding  for  tin,  which  stands  upon  its  own  peculiar  grounds.]  The 
right  here  asserted  might  have  had  its  foundation  in  a  grant  to  the  cor- 
poration of  Bala — for  Bala  was  in  ancient  times  a  corporate  town.  For 
the  purpose  of  the  present  motion,  it  is  enough  that  the  point  is  arguable. 

/  Cur.  adv.  vuU. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court: 

In  this  case,  a  rule  was  obtained  on  the  part  of  the  defendant,  calling 
upon  the  plaintiff  to  show  cause  why  a  wirit  of  prohibition  should  not 
issue,  to  be  directed  to  the  judge  of  the  county  court  of  Merionethshire, 
to  stay  the  further  proceedings  in  this  cause. 

The  ground  upon  which  the  defendant  claims  to  be  entitled  to  the  writ, 
is  that  the  action  is  brought  to  recover  damages  for  an  alleged  trespass, 
in  having  entered  the  plaintiff's  land,  and  fished,  or  attempted  to  fish, 
there ;  and  the  defendant  contends  that  such  acts  were  done  in  exercise 
of  a  right  conferred  upon  him,  as  an  inhabitant  of  the  town  of  Bala, 
under  an  immemorial  custom ;  and,  as  the  claim  of  right  set  up  by  the 
defendant  under  this  custom  may  be  disputed,  it  is  contended  that  the 
jurisdiction  of  the  county  court  over  the  cause  is  excluded  by  the  statute 
of  9  &  10  Vict.,  c.  95,  8.  58,  by  which  it  is  provided  that  the  court  shall 
not  have  cognisance  of  any  action  in  which  the  claim  to  an  incorporeal 
hereditament  may  be  disputed. 

The  affidavits  filed  in  support  of  the  rule  state  the  defendant  to  be 
an  inhabitant  of  the  town  of  Bala;  '''that  an  immemorial  custom  r^,r,q 
exists  there,  conferring  the  right  before  mentioned  upon  the 
inhabitants  of  that  town ;  and  that  the  alleged  trespasses  were  committed 
by  the  defendant  at  the  instance  or  request  of  certain  inhabitants  asso- 
ciated for  the  purpose  of  asserting  the  existence  and  validity  of  the 
custom  set  up. 

The  affidavits  read  in  answer  to  the  rule  deny  the  existence  of  the 
custom  in  point  of  fact,  and  state  that  the  defendant  is  not  a  house- 
holder, and  that  he  is  a  person  having  no  visible  means  of  support,  and 

fa)  Batty  ▼.  Thompion,  11  Law  Times,  103. 
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is  wholly  incompetent  to  pay  any  damages  or  costs  which  may  be  recovered 
against  him. 

Having  heard  the  arguments  in  support  of  the  rule,  we  are  of  opinion 
that  the  jurisdiction  of  the  county  court  over  the  cause,  is  not  excluded 
by  the  proviso  referred  to  in  the  statute  of  the  9  &  10  Vict.  c.  95,  and 
that  the  rule  must  be  discharged. 

The  custom  set  up,  is,  in  effect,  a  custom  for  the  inhabitants  of  Bala, 
as  such,  to  have  profit  d  prender  in  the  soil  of  another :  but  we  think  no 
question  can  be  said  to  arise  in  this  case  regarding  such  a  custom,  as  it 
has  been  held  as  clear  and  undoubted  law,  for  two  centuries,  that  no 
such  custom  can  exist  in  point  of  law.  The  question  was  determined  in 
the  4  James  L,  in  Gateward's  ease,  6  Co.  Rep.  60  b,  that  such  a  cus- 
tom is  void  in  law.  Ever  since  that  case,  the  law  has  been  considered 
as  settled,  and  is  now  not  open  to  question  or  doubt.  The  jurisdiction 
of  the  county  court  cannot  be  excluded  by  the  pretence  of  a  custom 
which  has  been  so  long  and  so  solemnly  determined  to  have  no  valid 
existence. 

But,  further,  supposing  any  question  cotdd  arise  in  the  cause  regard- 
ing the  alleged  custom,  still  that  circumstance  would  not  bring  the  cause 
within  any  of  the  classes,  the  jurisdiction  of  the  county  court  over  which 


*90] 


is  excluded  by  the  58th  section  referred  to ;  inasmuch  *as  that 


section  excludes  the  jurisdiction  in  causes  involving  disputed 
claims  to  incorporeal  hereditaments,  and  the  claim  in  question  is  not  a 
claim  to  an  incorporeal  hereditament.  ^'  Hereditament"  is  defined  in 
the  text-books  of  authority  to  signify  '^  all  such  things,  whether  corpo- 
real or  incorporeal,  which  a  man  may  have  to  him  and  his  heirs,  by  way 
of  inheritance,  and  which,  if  they  be  not  otherwise  bequeathed,  come  to 
him  which  is  next  of  blood,  and  not  to  the  executors  or  administrators,  as 
chattels  do. "(a) 

It  is  obvious  that  the  right  claimed  under  the  custom  alleged,  is  not 
a  claim  to  an  hereditament,  and  therefore  not  such  as  to  exclude  the 
jurisdiction  of  the  county  court.     The  rule,  therefore,  must  be  dis- 
charged, with  costs.  Rule  discharged,  with  costs. 
(a)  Termes  de  la  Ley,  38S ;  Co.  latt.  6  a,  16. 
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In  order  to  prove  a  renewal  of  a  lease  for  lives,  in  an  action  of  ejectment,  the  defendant  called 
a  witness,  who  stated  that  a  conversation  took  place,  about  fifteen  years  before,  between 
himself  and  the  former  owner  of  the  property, — through  whom  the  lessor  of  the  plaintiff  made 
title, — in  which  such  former  owner  had  said  that  the  premises  had  been  new-leased,  or  new- 
lived,  but  without  mentioning  either  term,  or  lives,  or  rent,  or  any  of  the  stipulations  of  the 
supposed  lease : — Held,  too  loose  to  be  available  as  evidence  for  the  purpose  for  which  it 
was  offered. 

Although  a  tenancy  from  year  to  year  is,  ordinarily,  implied  from  the  mere  receipt  of  rent,  it 
is  open  to  the  party  receiving  it  to  show  the  circumstances  under  which  it  was  received, — 
fof  mstance,  that  it  was  received  by  him  in  ignorance  of  the  death  of  a  party  upon  whose 
life  the  premises  were  held. 
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This  was  an  action  of  ejectment  brought  to  recover  the  possession  of 
certain  premises  situate  in  the  county  of  Cornwall. 

The  cause  was  tried  before  Platt,  B.,  at  the  last  *summer  _^q 
assizes  for  that  county.  It  appeared,  that,  in  the  year  1771,  ^ 
one  John  Lord,  under  whom  the  lessor  of  the  plaintiff  derived  title, 
demised  the  premises  in  question  to  one  Nathaniel  Corran,  for  ninety- 
nine  years,  provided  three  persons, — one  of  whom  was  Nathaniel  Cor- 
ran the  younger, — should  so  long  live;  that  Corran,  the  lessee,  in  1786, 
assigned  all  his  interest  in  the  term  to  one  Cayzer,  who  afterwards 
assigned  to  John  Crago,  the  defendant;  that,  at  the  time  of  the  assign- 
ment to  Crago,  of  the  three  persons  on  whose  lives  the  lease  depended, 
Nathaniel  Corran  the  younger  alone  survived ;  and  that  Nathaniel  Cor- 
ran the  younger  died  about  fifteen  years  ago ;  but  that  Crago  still  con- 
tinued in  possession. of  the  premises,  paying  the  rent  reserved  by  the 
lease,  viz.,  10«.  per  annumy  down  to  the  year  1844. 

The  case  on  the  part  of  the  lessor  of  the  plaintiff  was,  that  she,  and 
the  person  under  whom  she  claimed,  had  gone  on  receiving  the  rent 
reserved  by  the  lease,  under  the  impression  that  the  last  life  was  still 
subsisting,  and  that  the  fact  of  his  death  had  been  improperly  concealed 
from  them. 

For  the  defendant,  a  witness  named  Austin  was  called,  for  the  pur^ 
pose  of  proving,  that,  about  fourteen  or  fifteen  years  ago,  in  a  con^ 
versation  which  he  had  with  John  Lord,  the  latter,  adverting  to  the- 
death  of  Nathaniel  Corran  the  younger,  told  him  (the  witness)  that 
Crago  would  have  been  turned  out  of  the  premises  if  he  had  not  ^'new-^ 
lived  "  them.     No  new  lease  was  produced. 

The  learned  baron  intimated  an  opinion  that  this  was  much  too  loose- 
and  uncertain  to  be  available  as  evidence  of  a  new  lease  having  been 
granted :  and  nothing  more  was  said  about  it. 

It  was  then  insisted,  on  the  part  of  the  defendant,  that,  assuming  that 
there  was  no  evidence  of  a  new  lease  having  been  granted,  at  all  events 
the  law  would  imply  a  tenancy  from  year  to  year,  fi-om  the  receipt 
of  *rent;  and  that,  such  tenancy  not  having  been  legally  deter-  -^ 
mined  by  a  notice  to  quit,  the  lessor  of  the  plaintiff  was  not  iin  l-  '^ 
a  condition  to  maintain  this  ejectment. 

To  this  it  was  answered,  that,  the  rent  having  been  received  in  igno^ 
ranee  of  the  fact  that  the  lives  had  dropped,  no  implied  new  tenancy^ 
could  arise  from  such  receipt  of  rent. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  lessor  of  the- 
plaintiff,  and  the  person  under  whom  she  claimed,  had  received  the  rent 
upon  the  supposition  that  the  original  lease  was  still  subsisting,  and  in 
ignorance  of  the  fact  of  all  the  three  lives  having  dropped,.— or  under 
some  new  agreement  come  to  between  the  parties  after  such  event  had- 
become  known  to  them ;  telling  them,.  tlAt^  if  they  thought  the  latter 
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was  the  true  state  of  the  case,  the  defendant  would  be  entitled  to  a 
verdict. 

The  jury  having  returned  a  verdict  for  the  lessor  of  the  plaintiff, 

Kinglake^  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a 
nonsuit,  pursuant  to  leave;  or  for  a  new  trial,  on  the  ground,  as  was 
suggested,  that  the  evidence  offered  bj  the  defendant  to  prove  the  grant 
of  a' new  lease  of  the  premises  after  the  death  of  Nathaniel  Corran,  the 
younger,  had  been  improperly  rejected.  He  submitted,  that,  whatever 
the  lessor,  or  the  party  under  whom  he  claims,  admits  with  reference  to 
his  own  title,  is  conclusive :  and  he  referred  to  Doe  d.  Lowden  v.  Wat- 
8onj  2  Stark.  N.  P.  C.  280,  and  Bishop  v.  Howard,  2  B.  &  C.  100,  8  D. 
k  R.  298. 

Crowder  and  Chreenwood^  in  Hilary  term  last,  showed  cause.  The 
second  ground  upon  which  this  rule  was  moved,  arises  from  a  misappre- 
4,qq-|  hension  of  the  facts ;  the  "^evidence  said  to  have  been  rejected 
^  was  in  truth  received,  subject  to  the  observation  very  properly 
made  upon  it  by  the  learned  baron.  The  case  was  correctly  left  to  the 
jury,  and  it  was  one  that  was  peculiarly  for  them  to  decide.  In  Doe  d. 
Stanway  v.  Rock,  4  M.  &  G.  30,  A.,  in  1816,  let  B.  into  possession  of 
lands,  under  an  agreement  for  purchase,  which  was  never  completed.  B. 
continued  in  possession  until  his  death  in  1822,  without  having  paid 
rent ;  he  devised  all  his  real  estate  to  C,  his  widow,  who  entered  into 
possession  of  the  premises :  rent  was  demanded  of  G.  in  1827,  which  she 
promised  to  pay,  but  did  not: — in  ejectment  for  the  premises,  brought 
in  1842,  by  parties  claiming  under  A.,  it  was  left  to  the  jury  to  say 
whether  a  tenancy  at  will  had  been  created  between  A.  and  C., — ^the 
action  being  otherwise  barred  by  the  statute  8  &  4  W.  4,  c.  27,  s.  7 ; 
and  it  was  held  that  the  direction  was  proper.  The  law  will,  however, 
imply  no  tenancy,  where  the  circumstances  are  such  as  to  repel  the  pre- 
sumption of  its  existence  :  Kirtland  v.  Pounsett,  2  Taunt.  145 ;  Howard 
V.  iiliaw,  8  M.  &  W.  118.  Sir  James  Mansfield,  in  the  former  case, 
.says:  ^^A  contract  cannot  arise  by  implication  of  law,  under  circum- 
stances the  occurrence  of  which  neither  of  the  parties  ever  had  in  their 
contemplation."  Here,  the  jury  have  found  that  the  rent  of  10s.  a  year 
was  received  by  the  lessor  of  the  plaintiff  in  ignorance  of  the  determina- 
tion of  the  lease  of  1771.  No  tenancy,  therefore,  could  be  implied  from 
the  mere  fact  of  the  receipt  of  rent  under  such  circumstances. 

Kinglake,  Serjt.,  in  support  of  his  rule.  From  the  payment  of  rent, 
the  law  will  presume  a  tenancy  from  year  to  year,  in  the  absence  of  any 
^g .-.  evidence  referring  *such  payment  of  rent  to  some  other  contract. 
^  In  Bishop  v.  Howard,  where  A.,  who  held  premises  under  a  lease 
which  expired  at  Midsummer,  refused  to  give  up  the  possession  at  that 
time,  and  insisted  upon  notice  to  quit,  and  afterwards  continued  in  pos- 
session till  Christmas,  and  paid  rent  at  Michaelmas  and  Christmas, — ^it 
was  held  that  this  was  conclusive  evidence  of  a  tenancy,  and  that  the 
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landlord  was  entitled  to  recover  a  quarter's  rent  due  at  Lady-Day.  That 
case  is  precisely  in  point.  So,  in  Doe  d.  Martin  v.  Watt9^  7  T.  R.  88,(a) 
it  was  held,  that,  if  a  tenatt  for  life,  under  a  limited  power  of  leasing, 
grant  a  lease  exceeding  his  power,  the  lease  is  void,  and  not  capable  of 
confirmation  by  the  remainder-man;  but  that,  if  the  remainder-man 
accept  rent,  as  rent^  after  the  death  of  the  tenant  for  life,  it  is  an  admis- 
sion that  the  defendant  i%  his  tenant,  and  then  he  is  entitled  to  notice 
to  quit.  In  Doe  d.  Tucker  v.  Mor%e,  1  B.  &  Ad.  365,  the  defendant 
came  into  possession  under  a  lease  from  a  tenant  for  life,  whom  the  lessor 
of  the  plaintiff  succeeded  as  remainder-man.  A  money  rent  was  to  be 
paid,  and,  by  a  further  reservation,  the  tenant  was  to  carry,  or  cause  to 
be  carried,  three  cart-loads  of  culm  yearly  to  the  landlord's  dwelling- 
house.  At  the  trial,  this  lease  was  objected  to  as  invalid ;  but  it  ap- 
peared that  the  lessor  of  the  plaintiff,  at  the  Michaelmas  after  the  tenant 
for  life  died,  told  his  servant  to  go  and  look  for  carta  to  bring  the  ctdm 
home  ;  that  the  servant  went  to  the  tenants,  and,  among  others,  to  the 
defendant,  who  accordingly  brought  a'load  of  culm  to  the  dwelling-house, 
other  tenants  doing  the  same ;  and  that,  on  the  following  May  day,  the 
defendant  sent  two  other  cart-loads  of  culm  to  the  house,  wh^re  it  was 
received,  other  '''loads  being  sent  in  by  other  tenants  at  the  same  vm^. 
time.  The  jury  found  that  the  culm  was  carried  by  and  received  ^ 
from  the  defendant  in  the  way  of  rent  under  the  reswvation :  and  it  was 
held,  that  such  finding  was  grounded  on  sufficient  premises ;  and  that, 
allowing  the  lease  to  be  void,  the  receipt  of  culm  under  the  above  circum- 
stances was  a  recognition  of  the  defendant  as  tenant  from  year  to  year. 
So,  here,  the  original  lease  being  at  an  end,  the  payment  of  the  rent 
could  only  have  been  made  with  reference  to  a  tenancy  from  year  to 
year.  Our.  adv.  vtUt, 

Wilde,  G.  J.,  now  delivered  the  judgment  of  the  court : 

This  was  an  action  of  ejectment  brought  to  recover  the  possession  of 
premises  in  the  county  of  Cornwall,  which  had  been  occupied  for  several 
years  under  a  lease  for  lives,  subject  to  a  certain  rent,  but  which  lease 
had  determined,  a  considerable  time  before  the  day  of  the  demise  in 
the  declaration,  by  the  deaths  of  the  persons  upon  whose  lives  the  term 
depended. 

It  was  proved,  upon  the  trial  of  the  cause,  that  those,  under  whom  the 
lessor  of  the  plaintiff  claimed,,  and  the  lessor  of  the  plaintiff,  had  con- 
tinued to  receive  the  rent  reserved  by  the  lease,  up  to  a  short  time 
before  the  bringing  of  the  present  ejectment. 

Upon  the  part  of  the  plaintiff,  it  was  alleged,  that  the  deaths  of  the 
persons  upon  whose  lives  the  term  of  the  lease  depended,  had  been  im- 
properly concealed ;  that  the  rent  had  been  continued  to  be  paid  and 
received  as  under  the  lease,  and,  as  far  as  concerned  the  lessor  of  the 

s)  And  Bee  Doe  d.  Brune  ▼.  Prideaux,  10  East,  158,  and  Doe  d.  The  Earl  of  Egremoni  ▼ 
Forwood,  3  Q.  B.  627. 
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plaintiff,  and  the  former  owner  of  the  premises,  in  the  belief  that  the 
term  continued ;  and  that  the  present  ejectment  was  brought  immediately 
upon  the  discovery  of  the  fact  that  the  term  had  expired. 

On  the  part  of  the  defendant,  it  was  contended, — *fir8t,  that, 
•J  after  the  expiration  of  the  lease  referred  to,  a  new  lease  for  lives 
had  been  granted,  which  had  not  expired ;  such  new  lease  being  at  the 
same  reserved  rent  as  the  old  lease ;  and  that  the  rent  had  been  paid 
and  received  under  such  new  lease  up  to  the  time  of  bringing  the 
ejectment:  or, — secondly,  that,  if  the  granting  of  such  new  lease 
could  not  be  proved,  the  law  would  imply  from  the  receipts  of  rent 
since  the  expiration  of  the  old  lease,  a  new  tenancy  from  year  to  year ; 
and  that,  as  such  presumed  tenancy  had  not  been  determined  by  a 
notice  to  quit,  the  plaintiff  was  not  entitled  to  recover  in  this  ejectment. 

Upon  the  trial,  the  determination  of  the  old  lease  was  proved ;  but  it 
did  not  appear  that  the  lessor  of  the  plaintiff,  or  those  under  whom 
he  claimed,  had  been  apprised  of  the  fact  until  recently  before  the 
commencement  of  this  ejectment :  and  it  was  insisted,  as  before  stated, 
on  the  part  of  the  plaintiff,  that  the  receipt  of  the  rent  since  the 
determination  of  the  lease,  had  been  in  ignorance  of  the  fact  of  that 
determination,  and  therefore  that  such  receipt  could  not,  under  the  cir- 
cumstances, be  made  the  foundation  of  an  implied  new  tenancy  from 
year  to  year. 

A  verdict  was  found  for  the  plaintiff;  and  a  rule  nisi  was  afterwards 
obtained,  calling  upon  the  plaintiff  to  show  cause  why  a  nonsuit  should 
not  be  entered,  or  why  there  should  not  be  a  new  trial.  A  new  trial 
was  asked  upon  the  ground  that  evidence  offered,  on  the  part  of  the 
defendant,  for  the  purpose  of  proving  the  grant  of  the  new  lease  of  the 
premises  since  the  determination  of  the  old  lease,  had  been  improperly 
rejected. 

We  have  considered  what  has  been  urged  at  the  bar  in  support  of  this 
part  of  the  rule,  and  have  referred  to  the  judge's  notes  of  the  trial ;  and 
it  appears  to  us  that  there  is  no  ground  for  granting  a  new  trial  upon 
this  objection. 

^g^,  *The  evidence  which  was  alleged  to  have  been  improperly 
^  rejected,  was,  the  statement  of  a  witness  called  upon  the  part  of 
the  defendant,  that,  in  a  conversation  which  took  place  fourteen  or 
fifteen  years  ago,  between  the  witness  and  a  former  owner  of  the  pro- 
perty, through  whom  the  lessor  of  the  plaintiff  made  title,  such  former 
owner  had  said  that  the  land  had  been  new-leased,  or  new-lived,  but 
without  mentioning  either  the  term,  or  lives,  or  rent,  or  any  of  the 
stipulations  of  the  supposed  lease. 

It  appeared,  upon  the  discussion  of  the  rule,  that,  upon  such  evidence 
being  given,  the  learned  judge  intimated  that  it  was  much  too  loose  to 
be  available  as  evidence  of  the  grant  of  a  new  lease;  and  that  the 
counsel  on  the  part  of  the  defendant  acquiesced   in  the  opinion  so 
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expressed ;  and  that  no  farther  reference  daring  the  trial  was  made  to 
such  evidence.  No  argument  took  place  apon  the  sabject :  the  jadge 
was  not  asked  to  make  a  note  of  the  evidence,  or  the  rejection  of  it,  or 
to  leave  it  to  the  jury:  and,  in  truth,  there  was  a  complete  acquiescence, 
in  not  merely  the  opinion  expressed  by  the  learned  jadge,  but  also  the 
sufficiency  of  the  evidence.  Under  such  circumstances,  no  objection  can 
now  be  maintained  apon  the  sabject :  and  I  may  add  that  the  court  is 
quite  satisfied  that  the  j.adge  was  correct  in  his  view  of  the  effect  of  the 
evidence,  and  that  sach  evidence  never  could  have  been  made  available 
as  proof  of  a  new  lease  having  been  granted. 

The  remaining  question  to  be  considered,  is,  that  which  was  reserved 
by  the  learned  judge,  namely,  whether  the  jury  ought  to  have  been 
directed  that  the  law  implied  a  tenancy  from  year  to  year  from  the 
receipt  of  rent  since  the  determination  of  the  lease,  under  the  circum- 
stances proved,  or  whether  it  was  properly  left  to  the  jury  to  say  if  the 
rent  had  been  received  as  under  the  old  lease,  in  ignorance  of  the 
^determination  of  such  lease,  or  under  some  new  agreement  ^^^^ 
come  to  between  the  parties;  such  question  being  left  accompa-  ^ 
nied  by  a  direction,  that,  if  the  premises  had  been  occupied  since  the 
determination  of  the  lease  under  any  new  agreement,  the  defendant  was 
entitled  to  a  verdict. 

We  are  of  opinion  that  the  learned  judge  acted  correctly  in  leaving 
to  the  jury  the  question  of  fact,  whether  the  premises  had  been  occupied 
by  the  defendant  as  under  the  old  lease,  in  ignorance  of  its  determina- 
tion, or  under  some  new  agreement.  And  we  think  that  it  would  not 
have  been  proper  to  have  directed  the  jury  that  the  law  implied  from 
the  receipt  of  rent  under  the  circumstances  proved  some  agreement 
creating  a  yearly  tenancy,  which  could  not  determine  without  notice 
to  quit. 

It  is  clear,  that,  upon  proof  of  the  payment  of  rent  in  respect  of  the 
occupation  of  premises  ordinarily  let  from  year  to  year,  the  law  will  imply 
that  the  party  making  such  payments  holds  under  a  tenancy  from  year 
to  year ;  and  it  was  so  ruled  in  Bishop  v.  Howard^  2  B.  &  G.  100,  8  D. 
k  R.  293.  But  it  is  equally  clear  that  it  is  competent  to  either  the 
receiver  or  payer  of  such  rent  to  prove  the  circumstances  under  which 
the  payments  as  for  rent  were  so  made,  and  by  such  circumstances  to 
repel  the  legal  implication  which  would  result  from  the  receipt  of  rent, 
unexplained. 

The  principle,  that  the  payment  of  rent  may  be  explained,  for  the 
purpose  of  protecting  parties  from  the  legal  consequences  which  would 
otherwise  follow  from  such  payments,  is  recognised  by  Buller,  J.,  in 
Williams  v.  Bartholomew ,  1  Bos.  &  Pul.  826,  and  was  allowed  in  Rogers 
*v.  Pitcher^  1  Marsh.  541,  6  Taunt.  202;  and  it  is  consistent  ^ 
with  the  general  principles  of  the  law.(a)  "- 

(o)  See  Gravenor  v.  Woodkouie,  1  Bingh.  43,  7  J.  B.  Moore,  299 ;  Fenner  v.  DujUock,  2 
Biugh.  10,  9  J.  B.  Moore,  3S. 
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In  this  case,  if  the  receipt  of  rent  by  the  lessor  of  the  plaintiff  had 
been  unexplained,  a  tenancy  from  year  to  year  ought  to  have  been  pre^ 
sumed,  according  to  the  decision  of  Bishop  v.  Howard,  But  the  plaintiff 
did  not  leave  the  receipt  of  rent  unexplained ;  but  gave  evidence  for  the 
purpose  of  showing  that  such  receipt  of  rent  had  taken  place  under  a 
mistake  of  fact  in  respect  of  the  determination  of  the  lease,  which  had 
improperly  been  concealed  from  him.  Upon  that  explanation,  the 
question  in  the  cause  was  no  longer,  what  was  the  legal  presumption 
from  the  unexplained  payment  of  rent;  but,  whether  the  evidence  offered 
to  explain  the  receipts  on  the  part  of  the  plaintiff  did  establish,  that,  in 
point  of  fact,  the  rent  had  been  received  in  relation  to  the  old  lease, 
and  not  upon  a  new  agreement.  That  was  a  question  of  fact,  which  we 
think  was  properly  left  to  the  jury.  And  we  think  that  the  jury  were 
properly  directed,  that,  if  such  rent  had  been  received  in  relation  to  any 
new  agreement,  the  verdict  should  be  for  the  defendant ;  such  direction 
being  in  conformity  with  the  principle,  that,  from  the  payment  of  rent, 
unexplained,  the  law  will  imply  a  tenancy  from  year  to  year,  with  the 
incidents  attached  to  it,  namely,  the  necessity  of  a  regular  notice  to  quit, 
before  the  defendant's  possession  could  be  disturbed. 

We  therefore  think  there  was  no  misdirection,  and  that  the  rule  must 
be  discharged.  Rule  discharged. 

•100]  DOE  i.  DUNTZE  ».  DUNTZE.    May  12. 

The  court  will  not  entertain  a  case  stated  K>r  their  opinion,  under  the  statute  3  &  4  W.  4.  c. 
42,  8.  25,  where  there  is  reason  to  believe  thai  the  action  is  not  hand  fide  brought  for  the  pur- 
pose of  determining  a  matter  in  controversy^  between  the  parties. 

A  SPECIAL  case  was  stated,  pursuant  to  the  3  &  4  W.  4,  c.  42,  s.  25, 
for  the  opinion  of  this  court,  as  to  whether  or  not  the  legal  estate  in  a 
mortgage  in  fee  of  certain  lands  passed  by  the  will  of  one  William  Chol- 
wich,  the  mortgagee.  The  declaration  contained  only  one  count — upon 
a  demise  by  the  heir-at-law.     Upon  the  argument,  on  the  3d  instant, 

J.  Henderson^  for  the  plaintiff,  referred  to  Lord  Braybrokc  v.  Inskipy 
8  Ves.  417,  GaUiert  v.  Moss,  9  B.  &  C.  267,  4  M.  &  R.  268,  Mather  v. 
Thomas,  10  Bing.  44,  3  M.  k  Scott,  684,(a)  and  Doe  d.  Roylance  v. 
Lightfoot,  8  M.  &  W.  658,  and 

Greenwood,  for  the  defendant,  to  Horsfall,  in  re,  M'Clel.  &  Y.  292, 
and  to  the  authorities  collected  in  OaUiers  v.  Moss. 

The  court,  suspecting,  from  the  frame  of  the  case,  that  there  was  no 
real  question  in  dispute  between  the  parties  upon  the  construction  of  the 
will,  but  that  this  was  merely  a  friendly  suit,  for  the  purpose  of  obtaining 
the  opinion  of  the  court,  declined  to  pronounce  any  judgment  upon  the 
case,  unless  satisfied  by  affidavit  that  their  suspicion  was  unfounded. 

Henderson,  accordingly,  on  a  subsequent  day,  produced  an  affidavit 

(o.  Coiifirined  by  M.  R.,  6  Simons,  115. 
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of  one  of  the  agents  of  the  lessor  of  '''the  plaintiff,  which  stated,  r-^^r^^ 
that,  "  on  the  4th  of  December,  1846,  a  contract  was  entered  ^ 
into  between  the  devisee,  j\fefy  Anne  Wells,  the  mortgagor  in  the  special 
case  in  this  cause  mentioned,*  of  the  one  part,  and  Joseph  Sheppard  ot 
the  other  part,  for  the  sale  ^f^the  estate  of  Cowley  mentioned  in  the 
special  case,  for  the  sum  of  500F|L^  that  it  was  afterwards  insisted,  on 
the  part  of  the  said  Joseph  Sheppard^  )hat  he  was  not  bound  to  com- 
plete the  said  contract,  by  reason  tha^^/i^jvas  asserted  on  his  part,  the 
said  estate  did  not  pass  by  the  will  of  'WilHam  Cholwich,  the  testator 
named  in  the  said  case ;  that  the  deponint'  had  been  informed,  and 
verily  believed,  that  the  mortgages  on  the  said^^estate  in  the  special  case 
mentioned,  were  fully  paid  off  and  satisfied  some  >itoe.before  the  making 
of  the  said  contract,  and  that  thereby  the  lessor  o'f -^iplaintiff  had  be- 
come or  was  trustee  of  the  legal  estate,  and  tha*t-\tji^*  said  William 
Cholwich  was  illegitimate,  so  that  a  conveyance  from  aif  Jijeir-at-law  of 
the  said  William  Cholwich  could  not  be  obtained ;  that  th'erejvpon  it  was 
advised  by  counsel,  and  determined,  to  prosecute  an  ac^on  of  ejectment, 
in  the  name  of  the  heir-at-law  of  the  devisee  of  the  said  William  Chol- 
wich, the  mortgagee  in  the  special  case  mentioned,  against  the  tenant 
in  actual  possession  of  the  estate,  and  who  had,  as  the  deponent  be- 
lieved, come  into  possession  subsequently  to  the  mortgage,  for  the  pur- 
pose of  establishing  the  right  of  the  lessor  of  the  plaintiff  to  the  legal 
estate  in  possession ;  that  therefore  this  action  of  ejectment  was  com- 
menced; that  the  declaration  was  duly  served  on  Sir  John  Lewis 
Duntze,  the  tenant  in  possession  (as  appeared  by  an  affidavit,  an  office- 
copy  of  which  was  thereunto  annexed) ;  that  thereupon  a  rule  for  judg- 
ment against  the  casual  ejector  was  obtained;  that  the  defendant 
pleaded  the  general  issue ;  and  that  thereupon  issue  was  joined,  and  a 
case  was  agreed  on  and  ^stated  for  the  opinion  of  this  court,  f^c-iao 
under  an  order  of  Coltmak,  J. :  and  so  the  deponent  said  that  "- 
this  action  was  bond  fide  brought  for  the  purpose  of  trying  the  right  of 
the  devisee  of  the  said  William  Cholwich  to  the  legal  estate,  and  not  for 
any  purpose  of  mere  curiosity.  Cur.  adv.  vuU. 

Wilde,  C.  J.,  now  said  : — We  have  read  the  affidavit  that  has  been 
handed  in;  and,  so  far  from  removing  the  impression  we  received 
upon  the  argument  of  the  case,  it  rather  confirms  it.  The  ejectment  is 
evidently  brought  for  the  mere  purpose  of  allaying  a  doubt  that  has  been 
suggested  as  to  the  true  construction  of  the  will  in  question.  There  is 
nothing  in  dispute  between  the  parties  to  the  cause ;  but  the  ejectment 
is  brought  to  satisfy  the  scruples  of  the  purchaser's  conveyancer.  If  the 
court  were  to  entertain  the  question,  every  petty  doubt  that  might  arise 
upon  a  will  or  a  marriage  settlement,  might  be  made  the  subject  of  dis- 
cussion before  it. 

Conceiving  it,  thereiore,  to  be  inexpedient  that  the  time  of  the  court 
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should  be  occupied  with  these  speculative  matters,  we  decline  to  give 
any  opinion  upon  the  case.  No  rule.(a) 

(a)  See  Engstrom  y.  Brightman,  §  Man.  Gr.  &  S.  419. 
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•  •  " .  • 

A  declaration  in  aasuropsit  stated,  thAl,'bQ  the  2d  of  September,  1844,  the  plaintiff  entered  into 
certain  articles  of  agreement  with  (iM'defendant,  for  the  sale  of  a  piece  of  land,  whereby  the 
plaintiff  agreed  that  he  w^uld/^thin  one  month  from  the  date  thereof,  or  from  being 
required  so  to  do,  deliver  toldie  defendant  an  abstract  of  his  title  to  the  said  premises,  and 
deduce  a  clear  title  the|«.tdi|^aqd*that  the  defendant  did  thereby  agree  that  he  would  pay  the  pur* 
chase-money  as  foll9^,*^he  sum  of  548/.  18«.  lOd.  on  the  signing  of  the  contract,  and  the 
residue  or  sum  of  ^|^"fOf .  on  or  before  the  2d  day  of  September,  1848,  together  with  inte- 
rest, 6lc.  The«^cli»ation, — after  alleging  that  the  plaintiff  did,  before  the  commencement 
of  the  suit,  an^  v^thfn  one  month  from  being  required  so  to  do,  deliver  to  the  defendant  such 
an  abstraoc  5f4ij^title  to  the  said  premises,  and  deduce  such  a  clear  title  thereto,  as  in  and 
by  the  s^<f»articles  in  that  behalf  specified  and  required,— alleged  for  breach,  the  non-pay- 
ment by  the'defendant  of  the  residue  of  the  purchase-money. 

Plea,  that  the  plaintiff  did  not  deliver  to  the  defendant  an  abstract  of  title  to  the  said  premises, 
and  deduce  such  a  clear  title  thereto,  as  in  and  by  the  said  agreement  specified  and  required, 
modo  et/ormd,  &c. : — 

Jfeldt  bad,  inasmuch  as  the  performance  by  the  plaintiff  of  the  contract  with  respect  to  deli- 
vering an  abstract,  &c.,  was  not  a  condition  precedent  to  his  right  to  maintain  an  action  for 
the  non-payment  of  the  purchase-money,  ao'i  t>;r.sequently,  that  the  allegation  in  the  decla-^ 
ration,  of  such  performance,  was  immaterial,  and  not  traversable. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  on  the  2d  of 
September,  1844,  in  and  by  certain  articles  of  agreement,  dated,  to  wit, 
the  day  and  year  aforesaid,  and  then  made  and  entered  into  by  and 
between  the  plaintiff  of  the  one  part,  and  the  defendant  of  the  other 
part,  the  plaintiff  agreed  to  sell,  and  the  defendant  agreed  to  purchase, 
for  the  sum  of  54892.  8«.  10(2.,  payable  as  thereinafter  and  hereinafter 
mentioned,  a  piece  of  land  in  the  said  article  described,  together  with 
the  use  and  occupation,  in  common  with  others  entitled  thereto,  of  a 
certain  back  street  in  the  said  articles  mentioned,  and  all  rights,  mem- 
bers, and  appurtenances  to  the  said  piece  of  land  belonging :  and  the 
•1041  P'*^^^^^  thereby  agreed  that  he  would,  within  one  *month  from 
-'  the  date  thereof,  or  from  being  required  so  to  do,  at  his  own  ex- 
pense, deliver  to  the  defendant  an  abstract  of  his  title  to  the  said 
premises,  and  deduce  a  clear  title  thereto ;  and  that  the  plaintiff  would,  upon 
payment  of  the  purchase-money  of  the  said  premises,  together  with  all 
interest  which  might  accrue  due  thereon  as  thereinafter  and  hereinafter 
mentioned,  execute  a  proper  conveyance  (to  be  prepared  by  and  at  the 
expense  of  the  defendant),  or  of  so  much  thereof  as  should  not  have 
been  previously  conveyed  under  the  provisions  thereinafter  contained  and 
hereinafter  mentioned,  unto  the  defendant,  his  heirs  or  assigns,  or  as  he 
or  they  should  direct  or  appoint,  free  from  encumbrance  (except  as 
thereinafter  and  hereinafter  mentioned),  and  subject  to  the  several  stipu- 
lations and  conditions  thereinafter  and  hereinafter  mentioned :  and  the 
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defendant  did  thereby  agree  that  he,  the  defendant,  his  heirs,  &c.,  would 
pay  to  the  plaintiff  the  said  purchase-money  as  follows,  that  is  to  say, 
the  sum  of  548/.  18«.  10(2.  on  the  signing  of  the  said  contract,  to  wit, 
the  said  articles,  and  the  residue  or  sum  of  4940/.  10«.  oi^  or  before  the 
2d  of  September,  1848,  together  with  interest  in  the  mean  time  on 
the  said  sum  of  4940/.  10«.,  at  the  rate  of  5/.  per  100/.  for  one  year, 
payable  half-yearly,  on  the  2d  of  March  and  the  2d  of  September  in 
each  year  ;  the  first  payment  thereof  to  be  made  on  the  2d  of  March  next 
after  the  making  of  the  said  contract :  and  the  plaintiff  did  thereby  agree, 
that,  at  any  time  before  the  said  2d  of  September,  1848,  he,  the  plaintiff, 
his  heirs  or  assigns,  &c.,  would,  on  being  thereunto  required  by  the  defend- 
ant, execute  to  him,  or  to  any  person  he  might  appoint,  a  conveyance  or 
conveyances  of  any  portion  of  the  said  hereditaments,  on  payment  to 
the  plaintiff  of  the  whole  of  the  purchase-money  which  the  defendant 
should  have  agreed  to  accept  from  the  purchaser  or  purchasers  thereof, — 
♦provided  that  such  purchase-money  should  not  be  at  a  less  rate  p^^/x^. 
than  S/.  by  the  yard  for  land  so  conveyed ;  provided  also,  that  *- 
the  costs  and  charges  of  furnishing  abstracts,  if  required,  and  of  verify- 
ing the  same,  or  of  any  other  proceeding  connected  with  such  partial 
conveyance,  should  be  borne  and  paid  by  the  defendant,  his  heirs,  &c., 
it  being  the  intention  of  the  parties  that  the  plaintiff  should  be  indem- 
nified from  all  such  costs  and  charges;  and  the  defendant  should  not  be 
entitled  to  call  for,  nor  should  the  plaintiff  be  required  to  produce,  any 
earlier  title  to  the  said  land  than  the  original  conveyance  thereof  from 
F.  R.  Price  to  Mr.  W.  Fairhurst,  deceased ;  and  any  conveyance  to  be 
made  under  the  said  articles  should  be  subject  to  the  reservations,  cove-, 
nants,  and  restrictions  contained  in  such  conveyance,  so  far  as  the  same 
affected  the  land  by  the  said  articles  contracted  to  be  sold,  and  also  to 
the  several  conditions  and  stipulations  therein  contained.  The  declara- 
tion then  set  out  certain  other  stipulations  contained  in  the  agreement, 
which  were  not  material  to  the  present  question,  and  proceeded  to  allege 
that  it  was  further  agreed  that  possession  of  the  said  land  should  be 
forthwith  given  to  the  defendant,  and  that  all  taxes,  rates,  and  other 
outgoings,  up  to  the  date  of  the  said  articles,  should  be  paid  by  the 
plaintiff,  and  from  and  after  the  said  date,  by  the  defendant.  The 
declaration  then  stated  the  terms  of  the  agreement  for  entry  and  sale 
in  case  of  default  by  the  defendant ;  and,  after  averring  mutual  promises, 
alleged,  that,  on  the  making  of  the  agreement,  to  wit,  on,  &c.,  possession 
of  the  land  was  forthwith  given  to  the  defendant,  and  all  taxes,  rates, 
and  other  outgoings,  up  to  the  date  of  the  said  articles,  were,  to  wit. 
then,  paid  by  the  plaintiff;  and  that  the  plaintiff  did,  before  the  com- 
mencement of  this  suit,  and  ijeithin  one  month  from  being  required  so  to 
do,  to  wit,  on  the  6th  of  June,  1845,  at  his  own  *expense,  deliver  ^  ^ 
to  the  defendant  such  an  abstract  of  his  title  to  the  said  pre-  /- 
mises,  and  deduce  such  a  clear  title  thereto,  as  in  and  by  the  said  arti 
VOL.  VI. — 10  G 
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cles  in  that  behalf  specified  and  required ;  and  that  the  plaintiff,  from 
the  making  of  the  said  contract  to  the  commencement  of  this  suit,  in  all 
things  did  perform,  and  was  ready  and  willing  to  perform,  the  said  con- 
tract in  all  things  on  his  part  to  be  performed;  and  that,  although  the 
defendant,  on  the  signing  of  the  said  contract, — the  same  being  signed 
by  him  on  the  day  and  year  first  aforesaid,— did  pay  to  the  plaintiff  the 
sum  of  548/.  18«.  10(2. ;  and  although  the  residue  of  the  said  purchase- 
money,  to  wit,  the  said  sum  of  4940/.  10».,  was,  on  the  2d  of  Septem- 
ber, 1846  (which  day  elapsed  long  after  the  making  of  the  said  contract, 
and  before  the  commencement  of  this  suit),  due  and  unpaid,  and  still 
remained  due  and  unpaid;  and  although  the  interest  under  the  said 
articles  payable  in  respect  of  the  said  residue  on  or  before  the  2d  of 
March,  1846,  had  been  satisfied  to  the  plaintiff;  and  although,  on  the 
2d  of  September,  1846,  according  to  the  said  articles,  a  certain  sum,  to 
wit,  128/.  10«.  3c2.,  for  half  a  year's  interest  on  the  said  unpaid  residue 
of  the  said  purchase-money,  at  the  rate  of  5/.  per  lOOZ.  for  one  year, 
became  and  was  payable,  &c. ;  yet  that  the  defendant  did  not,  on  the  day 
and  year  last  aforesaid,  or  at  any  time,  pay  the  same,  or  any  part  thereof. 
The  defendant,  ambngst  other  pleas,  pleaded  that  the  plaintiff  did  not 
deliver  to  him,  the  defendant,  an  abstract  of  title  to  the  said  premises, 
and  deduce  such  a  clear  title  thereto,  as  in  and  by  the  said  agreement 
specified  and  required,  modo  etformdy  &c. 

To  this  plea,  the  plaintiff  demurred  specially,  assigning  for  causes, 

amongst  others,  that  it  tendered  an  immaterial  issue,  and  that  it  was 

double,  inasmuch  as  it  offered  to  put  in  issue  several  material  things 

*in7i   ^^®^^®^  *^^  ^^  declaration,  viz.,  the  delivery  of  an  abstract  of 

-*  the  plaintiff's  title,  and  the  deducing  of  such  title. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Michaelmas  term  last,  before  Wildb,  C. 
J.,  and  GoLTMAN,  Maule,  and  V.  Williams,  JJ. 

Aspland^  in  support  of  the  demurrer.  It  is  submitted  that  this  plea 
is  double,  inasmuch  as  it  puts  in  issue  two  material  allegations  of  the 
declaration,  namely,  the  delivery  by  the  plaintiff  of  an  abstract  of  title 
to  the  premises,  and  the  deducing  of  a  clear  title  thereto.  The  contract 
here  closely  resembles  in  many  respects  the  agreement  set  out  in  San- 
sam  V.  Rhodes,  6  N.  C.  261,  8  Scott,  544.  Smith  v.  Dixon,  7  Ad.  t 
E.  1,  2  N.  &  P.  1,  is  also  in  point.  Secondly,  the  plea  is  bad  in  sub- 
stance, and  affords  no  answer  to  the  declaration.  By  the  contract,  the 
plaintiff  undertakes,  within  one  month  from  the  date  thereof,  or  from 
being  required  so  to  do,  to  deliver  an  abstract  of  title.  It  nowhere 
appears  that  one  month  had  elapsed,  or  that  the  plaintiff  had  beea 
required  to  deliver  such  abstract.  It  is  true  that  the  declaration  alleges 
performance  on  the  part  of  the  plaintiff;  but  such  averment  is  immate- 
rial, and  cannot  be  traversed ;  for,  even  if  the  plaintiff  had  broken  his 
contract  in  this  respect,  it  does  not  amount  to  a  condition  precedent. 
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This  case  falls  within  the  principle  laid  down  in  the  note  to  Pordage  r. 
Coley  1  Wms.  Saund.  820  b.  It  is  clear  that  here  the  time  may  arrive 
for  the  payment  of  the  money  by  the  defendant,  before  the  plaintiff  can 
be  called  upon  to  perform  his  contract ;  and,  if  so,  there  is  no  ground 
for  calling  it  a  condition  precedent.  In  Mattock  v.  Kinglake^  10  Ad.  & 
E.  50,  2  P.  &  D.  843,  by  articles  under  *8eal,  A.  agreed  to  sell, 
and  B.  to  purchase,  certain  premises.  B.  therein  covenanted  to 
pay,  on  or  before  a  fixed  day,  as  the  consideration  of  such  sale  and 
purchase,  a  certain  sum,  with  interest  to  the  time  of  the  completion  of 
the  purchase,  A.  allowing  thereout  the  same  rate  of  interest  for  so  much 
of  the  money  as  might  be  paid  in  the  meanwhile ;  and  B.  agreed  to  pay 
for  the  conveyance  and  the  stamp.  It  was  held,  that  the  conveyance 
was  not  a  condition  precedent  to,  or  concurrent  with,  the  payment ;  and 
that  A.  might  therefore  sue  for  the  purchase-money  and  interest,  without 
previously  tendering  a  conveyance.  So,  in  Stavera  v.  Ourling,  8  N.  C. 
355,  8  Scott^  740,  the  plaintiff,  as  captain  of  a  South  Sea  whaler, 
coTcnanted  with  defendants  that  he  would  proceed  to  the  fishery,  and 
procure  a  cargo  of  sperm  oil,  &c.,  or  as  great  a  proportion  as  might  be, 
under  all  circumstances,  within  his  power  to  obtain ;  would  return  to 
London,  and  at  his  own  cost  deliver  the  cargo ;  would  obey  instructions ; 
be  frugal  of  provisions,  and  not  dispose  of  any  of  them  witL(  it  account- 
ing for  the  same ;  and  would  not  smuggle  or  trade,  or  permit  any  on 
board  to  do  so :  the  defendants  covenanted,  on  the  performance  of  the 
before-mentioned  terms  and  conditions  on  the  part  of  the  plaintiff,  to 
pay  him  a  certain  proportion  of  the  net  proceeds  of  the  cargo.  The 
coart  held,  that  the  plaintiff's  covenants  were  independent,  and  that  the 
performance  of  them  was  not  a  condition  precedent  to  an  action  on  the 
defendant's  covenant. 

Jtetffy  contrft.  As  to  the  objection  to  the  plea  on  the  score  of  dupli- 
city, the  court  must  look  at  the  agreement,  to  see  what  was  the  meaning 
of  the  parties.  Their  intent  clearly  was,  that  the  plaintiff  should  deduce 
a  good  title,  by  the  delivery  of  an  abstract  of  title.  *The  single 
point  of  defence  sought  to  be  raised  by  the  plea,  is,  that  the 
plaintiff  has  failed  to  make  out  a  good  title  in  the  way  he  undertook  to 
do,  namely,  by  delivering  an  abstract  of  such  title.  This  case  comes 
within  the  principle  laid  down  in  BeU  v.  Ttickett,  3  M.  &  G.  785,  4 
Scott,  N.  R.  402,  as  to  several  allegations  in  a  plea  constituting  only 
one  defence.  Sansom  v.  Rhodea  is  distinguishable ;  for,  there  the  time 
named  did  not  govern  the  whole  sentence. 

As  regards  the  point  whether  the  plea  discloses  a  substantial  answer 
to  the  declaration,  it  is  submitted  that  the  deducing  of  a  good  title  is 
such  an  essential  part  of  an  agreement  for  the  sale  of  land,  that,  if  the 
plaintiff  fails  to  do  so,  he  cannot  enforce  the  agreement.  In  Flureau  v. 
Thomhill,  2  W.  Bl.  1078,  Blackstone,  J.,  in  giving  judgment,  says: 
•'  These  contracts  are  merely  upon  condition,  frequently  expressed,  but 
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always  implied,  that  the  vendor  has  a  good  title."  If  a  good  title  cannot 
be  shown,  the  purchaser  is  entitled  to  rescind  the  contract :  and  here, 
the  plea  being  admitted  by  the  demurrer,  the  defendant  had  a  right  to 
put  an  end  to  the  agreement.  The  case  of  Wilde  y.  Fortj  4  Tannt.  334, — 
where  it  was  held,  that,  if  the  vendor  of  an  estate  by  auction  does  not 
show  a  clear  title  by  the  day  specified,  the  purchaser  may  recover  back 
his  deposit,  and  rescind  the  contract,  without  waiting  to  see  whether  the 
vendor  may  ultimately  be  able  to  establish  a  good  title  or  not, — is  cited 
in  Sugden  on  Vendors  and  Purchasers,  7th  edit.,  p.  858,  as  an  authority 
for  the  position,  that,  "  if  the  draft  of  the  conveyance,  for  instance,  is 
not  delivered  on  the  day  appointed,  the  party  who  ought  to  deliver  it 
has  broken  his  agreement,  and  cannot  therefore  recover  upon  it  at  law. 
This  works  no  injustice ;  for,  the  further  execution  of  the  contract  is  at 
once  stopped ;  the  seller  retains  his  estate,  and  the  purchaser  his  pur- 
*1101  <^hase-money ;  *and  the  party  making  default  is  liable,  as  he  ought 
-^  to  be,  to  an  action  for  breach  of  his  engagement/'  With  respect 
to  the  note  to  Pardage  v.  Cohj  the  present  case  does  not  fall  within  the 
rule  there  laid  down. 

Apdand  was  heard  in  reply.  Cur,  adv.  tmU. 

WiLDB,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  is  an  action  on  promises.  The  declaration  states,  that,  on  the 
2d  of  September,  1844,  the  plaintiff  and  defendant  entered  into  certain 
articles  of  agreement,  whereby  the  plaintiff  agreed  to  sell,  and  the 
defendant  to  purchase,  at  the  price  of  5489/.  10«.,  payable  as  therein- 
after mentioned,  a  piece  of  land ;  "  and  that  the  plaintiff  thereby  agreed 
that  he  would,  within  one  month  from  the  date  thereof,  or  from  being 
required  so  to  do,  at  his  own  expense,  deliver  to  the  defendant  an  abstract 
of  his  title  to  the  said  premises,  and  deduce  a  clear  title  thereto;"  and 
that  the  plaintiff  would,  on  payment  of  the  purchase-money,  with  all 
interest  due  thereon,  as  thereinafter  mentioned,  execute  a  proper  con- 
veyance (to  be  prepared  by  and  at  the  expense  of  the  defendant),  or  of 
so  much  thereof  as  should  not  have  been  previously  conveyed  under  the 
provisions  thereinafter  contained ;  and  that  the  defendant  agreed  that 
he  would  pay  the  purchase-money  as  follows, — that  is  to  say,  548/.  18«. 
10(2.  on  signing  the  agreement,  and  the  remaining  4940/.  10«.  on  or 
before  September  2d,  1848,  together  with  interest,  at  5/.  per  cent^ 
such  interest  to  be  payable  half-yearly,  on  March  2d  and  September 
2d  in  each  year,  the  first  payment  to  be  made  on  the  2d  day  of 
March  next  after  the  making  of  the  agreement ;  and  that  the  plaintiff 
agreed,  that,  at  any  time  before  the  said  September  2d,  1848,  he 
1^1111  *would,  on  being  required,  execute  to  the  defendant,  or  his  ap- 
pointee,  a  conveyance  or  conveyances  of  any  portion  of  the  said 
land,  on  payment  to  the  plaintiff  of  the  whole  of  the  purchase-money 
which  the  defendant  should  have  agreed  to  accept  from  the  purchaser  or 
purchasers  thereof,  provided  that  such  purchase-money  should  not  be  at  a 
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less  rate  than  3^.  by  the  yard  for  the  land,  and  provided  that  the  costs 
of  furnishing  abstracts,  if  required,  and  of  verifying  the  same,  or  of  any 
other  proceeding  connected  with  such  partial  conveyance,  should  be 
borne  by  the  defendant ;  and  that  the  defendant  should  not  be  entitled 
to  call  for  any  earlier  title  than  the  original  conveyance  from  one  Price 
to  one  Fairhurst.  The  declaration  then  stated  certain  other  stipulations 
in  the  agreement,  as  to  the  terms  of  the  conveyance,  and  as  to  the  cus- 
tody of  the  title  deeds,  and  as  to  the  expenses  of  evidences  of  title  not 
in  the  plaintiff's  possession,  which  should  be  required  by  the  defendant 
or  by  a  sub-purchaser;  and  that  it  was  further  agreed  between  the 
plaintiff  and  defendant  that  possession  of  the  land  should  be  forthwith 
given  to  the  defendant.  The  declaration  then  set  out  certain  other  sti- 
pulations contained  in  the  agreement,  which  do  not  appear  to  be  material 
to  the  question  raised  for  the  decision  of  the  court. 

After  thus  stating  the  agreement,  the  declaration  proceeded  to  aver, 
that,  on  the  making  of  the  agreement,  possession  of  the  land  was  given 
to  the  defendant,  and  '^  that  the  plaintiff  did,  before  the  commencement 
of  this  suit,  and  within  one  month  from  being  required  so  to  do,  to  wit, 
on  the  5th  day  of  June,  1845,  at  his  own  expense,  deliver  to  the 
defendant  such  an  abstract  of  his  title  to  the  said  premises,  and 
deduce  such  a  clear  title  thereto,  as  in  and  by  the  said  articles  in 
that  behalf  specified  and  required;"  and  that  the  plaintiff,  from  the 
making  of  the  said  contract  until  the  ^commencement  of  this  suit,  r^ei  i  o 
did  perform,  and  was  ready  and  willing  to  perform,  the  said  con-  ^ 
tract  in  all  things,  &c. ;  and  although  the  defendant,  on  the  signing 
of  the  contract,  did  pay  to  the  plaintiff  the  sum  of  548Z.  18«.  lOd.,  and 
although  the  4940Z.  10«.,  residue  of  the  purchase-money,  was,  on  the  2d 
day  of  September,  1846,  due  and  unpaid,  and  although  the  interest  pay- 
able in  respect  of  the  said  residue  on  or  before  the  2d  of!  March,  1846, 
had  been  satisfied,  and  although,  on  the  said  2d  day  of  September,  1846, 
a  certain  sum,  to  wit,  1237.  108.  Si.,  for  half  a  year's  interest,  became 
due,  yet  the  defendant  did  not,  on  the  day  and  year  last  aforesaid,  or  at 
any  time,  pay  the  same,  or  any  part  thereof. 

The  defendant,  by  the  plea  which  gives  rise  to  the  present  question, 
has  pleaded,  by  way  of  traverse,  that  "  the  plaintiff  did  not  deliver  to 
the  defendant  an  abstract  of  title  to  the  said  premises,  and  deduce  such 
a  clear  title  thereto,  as  in  and  by  the  said  agreement  specified  and 
required,  modo  et  formd^  &c." 

To  this  plea,  the  plaintiff  has  demurred  specially,  and  one  of  the  causes 
assigned,  is,  that  the  plea  is  double,  as  it  offers  to  put  in  issue  several 
material  things  averred  in  the  declaration, — first,  the  delivery  of  an  ab- 
stract of  the  plaintiff's  title, — and,  secondly,  the  deducing  of  such  title. 

On  the  argument  of  this  demurrer  before  us,(a)  it  was  contended,  on 
behalf  of  the  plaintiff,  that  this  traverse  was  bad  in  substance ;  for,  that 
(a)  Wilde,  C.  J.,  Coltman,  J.,  Maule,  J.,  and  V.  WilliamB,  J. 
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the  delivery  of  the  abstract,  and  the  deducing  a  clear  title  within  one 
month  from  being  required  so  to  do,  was  not  a  condition  precedent  to  bis 
right  to  maintain  the  action;  and  therefore  that  the  allegation  in  the 
declaration  of  his  having  performed  it,  was  immaterial  and  superfluous ; 
'^11^1  ^"^  *that  the  traverse  of  it  was,  consequently,  bad:  and  it  was 
further  contended,  that,  even  if  the  allegation  was  material  and 
necessary,  the  traverse  in  question  was  bad  for  duplicity ;  for,  that  the 
true  meaning  of  the  part  of  the  agreement  in  question  was,  not  simply 
that  a  clear  title  should  be  disclosed  on  the  face  of  the  abstract,  but 
that,  moreover,  a  clear  title  in  fact  should  be  deduced ;  and  that,  conse- 
quently, a  failure  on  the  part  of  the  plaintiff  either  to  deliver  an  abstract, 
or  to  deduce  a  clear  title,  within  the  appointed  time,  would  be  a  good 
bar  to  the  action,  if  the  performance  of  that  part  of  the  contract  were 
really  a  condition  precedent. 

On  the  other  hand,  it  was  argued  on  behalf  of  the  defendant,  that 
nothing  more  was  required  of  the  plaintiff  than  to  deliver  an  abstract, 
deducing  a  clear  title  on  the  face  of  it ;  and  that,  therefore,  the  plea 
was  not  open  to  the  objection  of  duplicity :  and,  further,  that  the  per- 
formance of  this  part  of  the  agreement  was  a  condition  precedent. 

It  is  not  necessary  for  us  to  decide  whether  the  plaintiff  or  the 
defendant  is  right  in  his  construction  of  the  terms  of  the  contract  in  the 
former  respect ;  because  we  are  of  opinion  that  the  performance  of  this 
part  of  it  was  not  a  condition  precedent  to  the  plaintiff's  right  to  enforce 
the  payment  which  is  the  subject  of  the  action. 

The  plaintiff,  by  the  terms  of  the  agreement,  undertakes  that  he  will, 
within  a  month  from  being  required  so  to  do,  deliver  an  abstract,  and 
deduce  a  clear  title.  And  the  time  appointed  for  his  performance  of 
this  part  of  the  contract  does  not,  therefore,  arrive  until  he  has  beea 
required  to  do  so,  and  a  month  shall  have  expired  after  the  date  of  such 
requisition.  But  the  defendant  undertakes  to  pay  the  interest  upon  the 
unpaid  purchase-money  on  certain  specified  days  between  the  date  of  the 

*n41  ^^g^^®™®"^  ^^^  ^^®  ^*y  fi^^^  ^^^  ^^^  payment  *of  the  residue  of 
-^  the  principal  purchase-money ;  and  the  time  appointed  for  him 
to  make  these  payments  mai/  arrive  before  a  month  has  expired  after  a 
requisition  to  the  plaintiff  to  deliver  the  abstract  and  deduce  the  title, 
and  consequently,  before  the  time  appointed  for  the  plaintiff  to  do  so 
has  arrived.  The  case,  then,  appears  to  fall  directly  within  the  rule 
laid  down  by  Mr.  Serjt.  Williams,  in  the  note  to  Pordage^y.  Cole,  1  Wms, 
Saunders,  820  b,  viz.,  that,  "  if  a  day  be  appointed  for  payment  of 
money,  or  part  of  it,  or  for  doing  any  other  act,  and  the  day  is  to 
happen,  or  mat/  happen,  before  the  thing  which  is  the  consideration  of 
the  money,  or  other  act,  is  to  be  performed,  an  action  may  be  brought 
for  the  money,  or  for  not  doing  such  other  act,  before  performance ;  for, 
it  appears  that  the  party  relied  on  his  remedy^  and  did  not  intend  to 
make  the  performance  a  consideration  precedent." 
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If  this  rule  be  correctly  laid  down,  as  we  think  it  is,  it  demonstrates 
that  the  performance  of  this  part  of  the  contract  by  the  plaintiff  is  not 
a  consideration  precedent  to  his  right  to  maintain  this  action  ;  and,  con- 
sequently, the  allegation  in  the  declaration  of  such  performance,  being 
immaterial  and  superfluous,  the  plea,  which  is  merely  a  traverse  of  such 
allegation,  is  bad. 

Our  judgment  must,  therefore,  be  for  the  plaintiff. 

^    Judgment  for  the  plaintiff. 

m 

*OWEN  V.  CHALLIS.    May  12.  [*116 

A  special  plea  to  an  action  of  aaaumpsit  for  money  had  and  received,  wherein  the  defendant 
diapafee  all  the  facta  from  which  the  legal  inference  arises  that  the  money  was  money  had 
and  receiyed  to  the  use  of  the  plaintiff. — is  bad,  aa  amounting  to  non  assumpsit. 

Plea, — that,  before  the  passing  of  the  companies*  winding-up  act,  9  &  10  Vict.  c.  2S,  a  railway 
company  had  been  projected,  with  a  certain  amount  of  capital ;  that  the  defendant  and  others 
had  the  management  of  the  undertaking;  that  shares  therein  were  allotted  to  the  plaintiff, 
at  his  request ;  that  the  defendant  and  the  rest  of  the  committee  received  from  the  plaintiff 
the  deposit  upon  such  shares;  that  the  plfiintifTand  the  defendant  and  others  entered  into  an 
agreement  of  partnership  for  carrying  the  undertaking  into  effect,  and  that  .ne  action  was 
brought  to  recover  the  amount  of  the  deposit  ao  paid,  by  reason  of  the  undertaking  not  being 
prosecuted  for  a  time  which  the  plaintiff  alleged  to  be  unreasonable ;  that  meetings  were 
held  according  to  the  provisions  of  the  act,  at  which  meetings  the  compnny  or  partnership 
was  dissolved,  and  the  undertaking  abandoned  ;  that  the  plaintiff's  claim  in  the  action  was 
part  of  the  affairs  of  the  company  to  be  wound  up  as  aforesaid  ;  and  that  the  affairs  of  the 
company  had  not  been  wound  up,  nor  had  a  reasonable  time  elapsed  for  winding  up  the 


//eU,  that  the  facta  atated  in  the  plea, — being  set  forth  to  show  that  the  money  aought  to  be 
recovered  never  was  received  by  the  defendant  to  the  use  of  the  plaintiff, — amounted  to 
an  argumentative  traverse  of  the  implied  promise  alleged  in  the  declaration,  and  was  there- 
fore bad. 

Assumpsit  for  monej  had  and  received. 

Plea,  that,  before  the  passing  of  the  statute  9  &  10  Vict.  c.  28,  inti* 
tnled  ^'  An  act  to  facilitate  the  dissolution  of  certain  railway  companies," 
a  certain  prospectus  had  been  issued  for  the  promotion  of  a  certain 
intended  partnership  for  carrying  intd  effect  an  undertaking  for  construct- 
ing a  railway,  to  be  called  The  Direct  Western  Railway,  which  could 
not  be  constructed  without  the  authority  of  parliament,  and  that  no  act 
of  parliament  had  been  obtained  for  that  purpose ;  that,  by  the  said 
prospectus,  the  defendant  and  several  other  named  persons  were  declared 
to  be  a  provisional  committee ;  that  it  was  also  thereby  declared  that 
the  capital  should  consist  of  a  certain  amount  therein  mentioned,  to 
be  divided  in  the  number  of  shares  therein  also  mentioned ;  that  the 
allottees  of  such  shares  should  pay  21. 12s,  6(2.  upon  each  share  allotted ; 
that  the  defendant  and  other  members  of  the  provisional  committee 
*had  the  management  of  the  undertakibg ;  that,  afterwards,  at  r^^-xu 
the  request  of  the  plaintiff,  twenty  shares  were  allotted  to  him ; 
and  that  the  defendant  and  the  rest  of  the  committee  received  from  him 
27.  12s,  6d.  upon  each  share.  The  plea  further  stated  that  the  plaintiff 
and  the  defendant,  and  divers  other  persons,  entered  into  an  agreement 


116  OWEN  V.  CHALLIS.    E.  T.  1848. 

of  partnership  for  carrying  the  said  undertaking  into  effect ;  and  that 
the  21.  12«.  6ci.  per  share  upon  the  twenty  shares  allotted  to  the 
plaintiff,  making  52L  10«.,  so  paid  by  the  plaintiff,  was  sought  to  be 
recovered  in  this  action,  by  reason  of  the  undertaking  not  being  prose- 
cuted for  a  time  which  the  plaintiff  alleged  to  be  unreasonable :  and  the 
plea  then  proceeded  to  set  forth,  that  meetings  of  the  shareholders  were 
called  and  held  according  to  the  provisions  of  the  statute  before  men- 
tioned, at  which  meetings,  in  the  manner  prescribed  by,  and  according 
to  the  directions  of,  the  statute,  the  company  or  partnership  was  dis- 
solved, and  the  prosecution  of  the  undertaking  abandoned  and  discon- 
tinued ;  that  thereupon,  by  force  of  the  said  statute,  the  affairs  of  the 
company  became  liable  to  be  wound  up,  according  to  the  rules  applica- 
ble to  partnerships  dissolved  by  mutual  consent  of  all  the  partners ;  and 
that  the  sum  of  522.  10«.  was  subject  to  the  resolution  for  dissolving  the 
company ;  that  the  plaintiff's  claim  in  the  action  was  a  part  of  the 
affairs  of  the  said  company,  to  be  wound  up  as  aforesaid ;  and  that,  at 
the  commencement  of  the  suit,  the  affairs  of  the  company  had  not  been 
wound  up,  nor  had  a  reasonable  time  elapsed  for  winding  up  the  same, 
—verification. 

To  this  plea,  the  plaintiff  demurred  specially,  assigning  several 
causes  of  demurrer,  and,  among  them,  that  the  plea  amounted  to  the 
general  issue. 

Pigotty  in  support  of  the  demurrer.  The  act  of  parliament  mentioned 
'''1171  ^  ^^^  P  affords  no  answer  to  the  ^present  action.  There  is 
nothing  in  the  statute  to  show  that  a  shareholder  is  not  to  exer- 
cise the  same  legal  rights  as  he  had  before  it  passed.  It  will  probably 
be  contended  that  the  rights  of  shareholders  are  affected  by  the  resolu- 
tion to  dissolve ;  and  the  25th  section  of  the  9  &  10  Vict.  c.  28,  will  be 
relied  on  for  that  purpose.  It  will  be  argued,  that,  as  that  clause  pro- 
vides that  the  dissolution  of  the  company  shall  not  affect  or  alter  the 
rights  of  creditors,  or  other  persons,  not  being  shareholders,  it  impliedly 
excepts  the  latter,  who  therefore  can  no  longer  bring  actions.  It  is 
submitted  that  the  section  will  be  satisfied  by  holding  that  it  applies  only 
to  restrain  shareholders  from  commencing  actions  to  enforce  a  specific 
performance  of  the  original  contract.  The  81st  section  shows  that  the 
act  was  not  intended  to  relieve  members  of  provisional  committees  from 
any  liability ;  for,  that  clause  enables  them  to  recover  contributions  from 
the  rest  of  the  shareholders.  NockeU  v.  Crosbyy  3  B,  &  C.  814,  5  D. 
k  R.  751,  and  Wahtah  v.  SpoUiswoode,  15  M.  k  W.  501,  fully  establish 
that  the  committee  are  responsible  for  the  preliminary  expenses,  if  the 
scheme  proves  abortive.  Even  if  the  act  should  give  a  defence  against 
such  an  action  as  the  present,  this  plea  is  bad,  as  it  sets  up  an  avoidance, 
without  any  coufession. 

WilleSy  contrd..  The  plea  b  good,  both  in  substance  and  in  form.  It 
is  clear  that  the  statute  pleaded  gives  a  defence  to  the  action.     At  the 
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time  the  act  passed,  a  contest  was  going  on  between  provisional  com- 
mittees and  shareholders, — the  former  contending  that  the  latter  were 
liable  to  pay  the  deposits  on  letters  of  allotment, — ^the  latter  insisting 
that  they  were  entitled  to  recover  the  deposits  already  paid.  Walstab 
V.  Spottistooodej  15  M.  k  W.  501,  had  been  decided,  but  Woolmer  v. 
Tobyj  10  Q.  B.  691,  was  then  Spending.  The  statute  was  passed  r^^i-jo 
to  pat  an  end  to  litigation.  The  provision  at  the  end  of  sect.  25, 
that  the  act  shall  not  affect  suits  then  pending, — which  applies  to  actions 
by  shareholders, — clearly  shows  that  no  such  actions  were  to  be  brought 
in  future.  Assuming  that  a  shareholder  might  recover  his  deposit  before 
a  meeting  under  the  act,  his  right  to  do  so  is  taken  away  by  a  resolution 
come  to  at  such  a  meeting,  to  dissolve  and  wind  up  the  company.  [V. 
Williams,  J.  At  what  period  of  the  transaction  do  you  say  that  the 
deposit  became  money  had  and  received  to  the  plaintiff's  use?]  Some 
time  between  the  making  of  the  deposit  and  the  passing  of  the  act.  The 
plea  confesses  that  there  may  have  been  a  right  of  action  in  the  plaintiff 
previously  to  the  passing  of  the  act.  The  plea  gives  colour.  It  cannotL 
be  contended  that  the  doctrine  of  colour  is  obsolete :  Ward  v.  Robing 
15  M.  &  W.  237.  [WiLDB,  C.  J.,  referred  to  Aeraman  v.  Cooper^  10  M . 
&  W.  585.  What  is  there  stated  in  this  plea  to  show  that  the  plaintiff 
ever  had  a  right  to  recover  his  deposit?  V.  Williams,  J.  Is  the  state- 
ment in  the  plea,  that  the  money  was  received  as  a  deposit,  any  admis- 
sion of  the  plaintiff's  right  to  recover  the  deposit  as  money  had  and! 
received  to  his  use  ?  The  plea  says  .the  deposit  never  was  money  had 
and  received  to  the  plaintiff's  use,  and  amounts  to  non  assumpsit.}  Sup- 
posing non  assumpsit  to  be  pleaded  to  the  action,  and  it  appeared  ia 
evidence  that  a  reasonable  time  for  making  the  railway  had  expired,  the 
defendant  could  not,  under  that  plea,  show  a  dissolution  of  the  company 
pursuant  to  the  statute.  If  the  latter  part  of  the  plea  referring  to  the 
act  were  struck  out,  the  plea  would  be  bad,  not  for  amounting  to  non* 
assumpsit,  but  for  containing  a  confession  without  an  avoidance.  In- 
order  to  make  the  plea  an  ^argumentative  denial  of  the  declara-  r,^i  i  q 
tion,  it  should  have  proceeded  to  deny  that  a  reasonable  time  for  ^ 
making  the  railway  had  elapsed.  All  that  the  defendant  is  obliged  in 
the  plea  to  say,  is,  that  the  money  which  the  plaintiff  alleges  to  be  money 
bad  and  received  to  his  use,  by  reason  of  circumstances  subsequently 
arising,  cannot  be  recovered.  [Maule,  J.  You  say  that  the  plea  i» 
sufficient,  if  it  does  not  state  anything  inconsistent  with  the  money  being: 
money  had  and  received  to  the  plaintiff's  use, — that  it  is  not  necessary 
to  state  it  was.  Then  you  say  the  matter  rests  on  the  statement  made- 
by  the  plaintiff,  which  is  not  denied  by  the  defendants.]  It  i&  submittea> 
that  the  plea  is  good  in  substance,  otherwise  the  recent  act  will  remaia 
a  dead  letter ;  and  that  it  is  sufficient  in  point  of  form,  aa  it  does  not 
amount  to  an  argumentative  denial  of  the  plaintiff's  right  to  recover. 

PigotU  in  reply.     The  plea  contains  np.  eoaiession  of  any  cause  of 
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action.  It  raises  exactly  the  same  defence  as  the  plea  in  Solly  y.  Neishy 
2  Gr.  M.  &  R.  355,  5  Tyrwh.  625,  which  was  held  bad,  as  amounting  to 
the  general  issue.  The  plea  does  not  give  express  colour,  nor  is  any  to 
be  implied.  Not  giving  express  colour,  the  plea  is  bad,  as  being  an 
argumentative  denial  of  any  cause  of  action ;  for,  it  sets  forth  a  state  of 
things  negativing  that  the  deposit  ever  was  money  had  and  received  to 
the  plaintiff's  use  ;  all  the  matters  it  contains  might  be  given  in  evidence 
under  the  general  issue.  Cur.  adv.  vult, 

WiLDB,  C.  J.,  now  delivered  the  judgment  of  the  court. 
*iom       '^^^^  ^*®®  comes  before  the  court  upon  a  special  *demurrer  to 

^  the  plea.  The  declaration  was  for  money  had  and  received. 
The  plea  states,  in  substance,  that,  before  the  passing  of  a  statute  made 
in  the  ninth  and  tenth  years  of  Her  present  Majesty,  intituled  "An  Act 
to  facilitate  the  dissolution  of  certain  railway  companies,"  a  certain 
prospectus  had  been  issued  for  the  promotion  of  a  certain  intended  part- 
nership for  carrying  into  effect  an  undertaking  for  constructing  a  railwaj[, 
to  be  called  The  Direct  Western  Railway,  which  could  not  be  con- 
structed without  the  authority  of  parliament,  and  that  no  act  of  parlia- 
ment had  been  obtained  for  that  purpose ;  that,  by  the  said  prospectus, 
the  defehdant  and  several  other  named  persons  were  declared  to  be  a 
provisional  committee,  and  it  was  also  thereby  declared  that  the  capital 
should  consist  of  a  certain  amount  therein  mentioned,  to  be  divided  in 
the  number  of  shares  therein  also  mentioned,  and  that  the  allottees  of 
such  shares  should  pay  2Z.  12«.  6d.  upon  each  share  allotted ;  that  the 
defendant  and  other  members  o^  the  provisional  committee  had  the 
management  of  the  undertaking ;  that  afterwards,  at  the  request  of  the 
plaintiff,  twenty  shares  were  allotted  to  him;  and  that  the  defendant  and 
the  rest,  of  the  committee  received  from  him  21.  12«.  6d.  upon  each 
share.  It  further  states  that  the  plaintiff  and  the  defendant  and  divers 
other  persons  entered  into  an  agreement  of  partnership  for  carrying  the 
said  undertaking  into  effect,  and  that  the  2/.  128.  6(2.  per  share  upon  the 
twenty  shares  allotted  to  the  plaintiff,  making  52/.  10^.,  so  paid  by  the 
plaintiff,  is  sought  to  be  recovered  in  this  action,  by  reason  of  the  under- 
taking not  being  prosecuted  for  a  time  which  the  plaintiff  alleges  to  be 
unreasonable :  and  the  plea  then  proceeds  to  set  forth,  that  meetings  of 
the  shareholders  were  called  and  held  according  to  the  provisions  of  the 
statute  before  mentioned,  at  which  meetings,  in  the  manner  prescribed 
♦1911  ^^^  ^^^  according  *to  the  directions  of,  the  statute,  the  company 

-I  or  partnership  was  dissolved,  and  the  prosecution  of  the  under* 
taking  abandoned  and  discontinued;  and  thereupon,  by  force  of  the 
said  statute  the  affairs  of  the  company  became  liable  to  be  wonnd  up, 
according  to  the  rules  applicable  to  partnerships  dissolved  by  mutual 
consent  of  all  the  partners;  that  the  sum  of  521.  108.  was  subject  to  the 
resolution  for  dissolving  the  company ;  that  the  plaintiff's  claim  in  the 
action  is  a  part  of  the  affairs  of  the  company  to  be  wound  up  as  afonw 
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8aid ;  and  that,  at  the  commencement  of  the  suit,  the  affairs  of  the  com- 
pany had  not  been  wound  up,  nor  had  a  reasonable  time  elapsed  for 
winding  up  the  same  ; — the  plea  concluding  with  a  verification. 

To  this  plea  the  plaintiff  has  specially  demurred,  assigning  several 
causes  of  demurrer,  and  among  them,  that  the  plea  amounts  to  thci 
general  issue. 

The  court  is  of  opinion  that  the  plea  is  bad  on  that  ground :  and 
it  therefore  becomes  unnecessary  to  advert  to  the  other  causes  of  de- 
murrer. 

The  general  issue  of  non  assumpsit,  in  an  seiion  for  money  had  and 
received,  operates  as  a  denial  both  of  the  receipt  of  the  money  and  of 
the  existence  of  those  facts  which  make  such  receipt  by  the  defendant  a 
receipt  to  the  use  of  the  plaintiff.  Upon  reference  to  the  plea,  it  will 
be  seen  that  the  facts  therein  stated,  are  set  forth  to  show  that  the 
money  sought  to  be  recovered  never  was  received  by  the  defendant  to 
the  use  of  the  plaintiff:  it  is,  therefore,  an  argumentative  traverse  of 
the  implied  promise  stated  in  the  declaration,  which  is,  in  effect,  the 
general  issue ;  and  all  those  facts  might  be  given  in  evidence  under  non 
assumpsit. 

The  case  is  similar  in  principle  to  that  of  SoUy  v.  Neish^  which  was 
an  action  for  money  had  and  *received,  and  the  plea  set  forth  -.  ^^ 
the  circumstances  under  which  the  money  sought  to  be  recovered  ^ 
was  received  by  the  defendant,  and  from  those  circumstances  claimed  a 
right  of  set-off;  and  the  plea  was  held  to  be  bad,  as  amounting  to  the 
general  issue.  The  case  also  of  Clark  v.  Dtgnam,  3  M.  &  W.  478,  is 
in  point.  In  that  case,  the  general  issue  had  been  pleaded  to  an  action 
for  money  had  and  received,  and  it  appeared  that  the  money  sought  to 
be  recovered  had  been  received  by  the  defendant  as  attorney  in  an 
action  brought  in  the  plaintiff's  name  against  one  Duncombe ;  and  the 
defendant  proved  that  the  plaintiff  had  allowed  his  name  to  be  used  in 
such  action  at  the  request  of  Edwards,  who  really  employed  the  defend- 
ant, and  who  was  indebted  to  the  defendant  in  an  amount  exceeding  that 
claimed  by  the  plaintiff,  and  which  the  defendant  therefore  claimed  as 
a  set-off.  It  was  objected,  on  the  part  of  the  plaintiff,  that,  as  the 
defendant  had  acted  as  attorney  on  the  record  for  the  plaintiff,  the  de- 
fendant ought  to  discharge  himself  by  proving  payment  to  Edwards. 
But  Mr.  Baron  Parke  said, — *'  No :  it  all  arises  on  the  general  issue : 
the  defendant  disputes  all  the  facts  from  which  the  legal  inference  arises 
that  the  money  was  money  had  and  received  to  the  use  of  the  plaintiff," 
— which  was  assented  to  by  the  court. 

In  the  present  case,  the  whole  object  and  effect  of  the  plea  is,  to  show 
that  the  promise  stated  in  the  declaration  will  not  be  implied  in  law  from 
the  facts  and  circumstances  set  forth  in  the  plea 

Therefore  there  must  be 

Judgment  for  the  plaintiff. 
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*123]  *Ia  re  LOWLESS  4  SON.    May  12. 

Upon  the  application  of  the  client,  a  judge's  order  was  made  referring  a  bill  of  costs  to  be  taxed, 
without  prejudice  to  the  dietU^t  disputing  the  retainer,  and  restraining  the  attorneys  from 
commencing  or  prosecuting  any  action  or  suit  touching  their  demand  pending  such  refe* 
rence. 

There  was  no  undertaking  on  the  part  of  the  client,  nor  any  order  upon  him,  to  pay  what 
should  be  found  due.  At  the  request  of  both  parties,  the  master  entertained  and  decided  the 
question  of  retainer ;  and  he  gave  his  allocatur  for  the  balance  due,  and  for  the  costs  of  the 
taxation : — Held,  that  the  decision  of  the  master  upon  the  question  of  retainer  was  conclu- 
sive ;  and  that  the  attorneys  were  entitled  to  have  judgment  entered  up  for  them  for  the 
ft   amount,  under  the  6  &  7  Vict.  c.  73,  a.  43. 

Messrs.  Lowlsss  &  Son  had  been  employed  bj  one  Isaac  Aflalo,  a 
merchant,  as  his  attorneys,  and  particularly  in  the  defence  of  an  action 
of  Phillips  V.  Aflato  (Vide  4:  M.  &  G.  848),  in  this  court;  and  also  s 
solicitors  in  a  suit  in  Chancery,  Mantzque  v.  The  St.  Katherine  Dock 
Company y  in  which  Mantzqne  was  the  nominal  plaintiff  only,  it  was  said, 
on  the  behalf  and  for  the  benefit  of  Aflalo. 

On  the  25th  of  June,  1845,  an  order  was  made  by  Cress  well,  J.,  at 
chambers,  upon  the  application  of  Aflalo,  that  Messrs.  Lowless  &  Son 
should,  within  a  fortnight,  deliver  to  Messrs.  Hill  &  Matthews,  the  then 
attorneys  of  Aflalo,  a  bill  of  costs  in  Phillips  v.  Aflalo^  and  in  all  other 
causes  and  n^atters  wherein  they  had  been  concerned  for  Aflalo.  A 
similar  order  was  also  made  on  the  same  day,  in  the  suit  of  Mantzqtie  v. 
The  St,  Katherine  Dock  Company, 

Messrs.  Lowless  &  Son  accordingly  delivered  to  Messrs.  Hill  k 
Matthews  their  bill  of  costs,  as  well  in  the  case  of  Phillips  v.  Aflalo,  as 
in  Mantzque,  v.  The  St,  Katherine  Dock  Company, 

On  the  2d  of  August,  1845,  Messrs.  Hill  k  Matthews,  as  attomeya 
for  Aflalo,  obtained  the  following  order  for  referring  Messrs.  Lowless  & 
Son's  bill  for  taxation  : — 

♦1241  "  ^^  ^^®  matter  of  Lowless  &  Son.  Phillips  v.  *  Aflalo,  Upon 
hearing  the  attorneys  or  agents  on  both  sides,  and  by  consent,  I 
do  order  that  the  bill  of  costs  delivered  by  Messrs.  Lowless  &  Son  be 
referred  to  the  master  to  be  taxed,  without  prejudice  to  the  defendant 
disputing  the  retainer;  that  the  master  tax  the  costs  of  such  reference, 
and  certify  what  may  upon  such  reference  be  found  due  to  or  from  either 
party  in  respect  of  such  bill  and  demand,  and  the  costs  of  such  reference, 
to  be  paid  according  to  the  event  of  such  taxation,  according  to  the 
statute ;  and  that  Messrs.  Lowless  &  Son  be  restrained  from  commencing 
or  prosecuting  pny  action  or  suit  touching  their  demand  pending  such 
reference.  "N.  C.  Tindal." 

Upon  the  taxation  before  the  master  of  this  court,  the  defendant  dis- 
puted the  retainer  of  Messrs.  Lowless  &  Son  as  to  a  part  of  the  proceed- 
ings at  law.  The  master,  however,  decided  (both  parties  consenting  to 
his  entertaining  the  question)  that  the  retainer  was  made  out  to  his  sntis 
faction.     He  then,  at  the  instance  of  Messrs.   Hill  &  Matthews,  the 


6   MANNING,  GRANGER,  &  SCOTT.  124 

attorneys  for  the  defendant,  and  with  the  consent  of  Messrs.  Lowless  k 
Son,  referred  it  to  one  of  the  masters  in  Chancery,  to  tax  the  costs  of 
the  equity  proceedings,  and  also  '*  to  settle  the  point  of  retainer  as  to 
the  Chancery  costs."  The  master  in  Chancery  commenced  the  taxation 
of  the  costs  in  equity  '^  without  prejudice  to  the  question  of  retainer ;" 
and,  subsequently,  after  a  long  inquiry  as  to  the  retainer,  upon  which 
both  parties  appeared  by  counsel,  he  decided  that  the  retainer  was  made 
oat  to  his  satisfaction,  and  so  certified.  The  master  of  this  court,  ad^t- 
ing  that  certificate,  proceeded  to  complete  the  taxation,  and  ultimately 
made  his  allocatur  as  follows  : —  r*io;; 

*''Billof  costa      ...        -        £1319    46  L  1-^ 

''  Deducted  on  taxation      -        -  177  14     5     1141  10     0 


"  Costs  of  taxation, 
"In  Chancery    ....              73  16     7 
"  In  the  Common  Pleas           -                   14    5  11         88     2 

6 

1229  12 
"Received  on  account 395  12 

6 
6 

"Balance  due  to  Lowless  &  Son     ....       £834    0 

0 

"Allowed.     Rat." 

The  order  of  the  2d  of  August,  1845,  having  been  made  a  rule  of 
court,  and  the  amount  of  the  allocatur  duly  demanded  of  Aflalo, 

Bylegy  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling 
upon  him  to  show  cause  why  final  judgment  should  not  be  signed  and 
entered  up  against  him  at  the  suit  of  Messrs.  Lowless  &  Son,  for  834/., 
the  sum  allowed,  or  for  881,  2s.  6d.  (the  costs  of  the  taxation) ;  or  why 
Afialo  should  not  pay  to  Messrs.  Lowless  k  Son  the  said  sum  of  834/., 
or  88/.  2$.  6d. ;  or  why  the  order  of  the  2d  of  August,  and  the  rule 
made  thereon,  should  not  respectively  be  amended.(a) 

Channelly  Serjt.,  S.  Miller^  and  ffuddlestone,  on  a  subsequent  day, 
showed  cause,  upon  affidavits  alleging  that  Aflalo  had  never  abandoned 
his  right  to  dispute  the  retainer  of  Messrs.  Lowless  k  Son  as  to  the 
proceedings  in  Mantzque  v.  The  St.  Katherine  Dock  Company ;  and  that 
he  was  still  desirous  of  disputing  it ;  and  imputing  to  Messrs.  Lowless  k 
Son  negligence  in  the  conduct  of  those  proceedings. 

This  application  is  founded  upon  the  48d  section  of  *the  6  &  7  r^t-iof* 
Vict.  c.  73,  which  enacts,  ^'  that  all  applications  made  under  this  ■- 
act  to  refer  any  such  bill  as  aforesaid  [bills  referred  to  be  taxed  under 
8.  37]  to  be  taxed  and  settled,  and  for  the  delivery  of  such  bill,  and  for 
the  delivering  up  of  deeds,  documents,  and  papers,  shall  be  made  in  the 
matter  of  such  attorney  or  solicitor;  and.  that,  upon  the  taxation  and 

(o)  The  latter  part  of  the  mle  waa  inaerted  at  tlie  auggeation  of  the  court. 

H 
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settlement  of  anj  such  bill,  the  certificate  of  the  ofiicer  by  whom  such 
bill  shall  be  taxed,  shall  (unless  set  aside  or  altered  bj  order,  decree,  or 
rule  of  court)  be  final  and  conclusive  as  to  the  amount  thereof ;  and  pay 
ment  of  the  amount  certified  to  be  due,  and  directed  to  be  paid,  may  bo 
enforced  according  to  the  course  of  the  court  in  which  such  reference 
shall  be  made ;  and,  in  case  such  reference  shall  be  made  in  any  conrv 
of  common  law,  it  shall  be  lawful  for  such  court,  or  any  judge  thereof, 
to  order  judgment  to  be  entered  up  for  such  amount,  with  costs,  unless 
the  retainer  shall  be  disputed^  or  to  make  such  other  order  thereon  as 
such  court  or  judge  shall  deem  proper."  The  question  is  whether 
this  case  is  brought  within  the  37th  section  of  the  act,(a)  or,  in  other 

(a)  Which  enacts  "  that  no  attorney  or  solicitor,  nor  any  executor,  administrator,  or  assi^ee 
of  any  attorney  or  solicitor,  shall  commence  or  maintain  any  action  or  suit  for  the  recovery  of 
any  fees,  charges,  or  disbursements  for  any  business  done  by  such  attorney  or  solicitor,  until 
the  expiration  of  one  month  after  such  attorney  or  solicitor,  or  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor,  shall  have  delivered  unto  the  party  to  be  charged  there- 
with, or  sent  by  the  post  to,  or  left  ibr  him  at,  his  counting-house,  office  of  business,  dwelling- 
house,  or  last  known  place  of  abode,  a  bill  of  such  fees,  charges,  and  disbursements,  and  which 
bill  shall  either  be  subscribed  with  the  proper  hand  of  such  attorney  or  solicitor  (or,  in  the  case 
of  a  partnership,  by  any  of  the  partners,  either  with  his  own  name  or  with  the  name  or  style 
of  such  partnership),  or  of  the  executor,  administrator,  or  assignee  of  such  attorney  or  solicitor, 
or  be  enclosed  in  or  accompanied  by  a  letter,  subscribed  in  like  manner,  referring  to  such  bill ; 
and,  upon  the  applicatbn  of  the  party  chargeable  by  such  bill,  within  such  month,  it  shall  be 
lawful,  in  case  the  business  contained  in  such  bill,  or  any  part  thereof,  shall  have  been  trans- 
acted in  the  high  court  of  Chancery,  or  in  any  other  court  of  equity,  or  in  any  matter  of  bank- 
ruptcy or  lunacy,  or,  in  case  no  part  of  such  business  shall  have  been  transacted  in  any  court 
of  law  or  equity,  for  the  Lord  High  Chancellor  or  the  Master  of  the  Rolls,  and  in  case  any  part 
of  such  business  shall  have  been  transacted  m  any  other  court,  for  the  courts  of  Queen's  Bench, 
Common  Pleas,  Exchequer,  court  of  Common  Pleas  at  Lancaster,  or  court  of  Pleas  at  Dnr- 
horn,  or  any  judge  of  either  of  them,  and  they  are  hereby  respectively  required,  to  refer  such 
bill,  and  the  demand  of  such  attorney  or  solicitor,  executor,  administrator,  or  assignee  there- 
upon, to  be  taxed  and  settled  by  the  proper  officer  of  the  court  in  which  such  reference  shall 
be  made,  without  any  money  being  brought  into  court ;  and  the  court  or  judge  making  such 
reference  shall  restrain  such  attorney  or  solicitor,  or  executor,  administrator,  or  assignee  of 
such  attorney  or  solicitor,  from  commencing  any  action  or  suit  touching  such  demand  pending 
such  reference  ;  and,  in  case  no  such  application  as  aforesaid  shall  be  made  within  such  month 
as  aforesaid,  then  it  shall  be  lawful  for  such  reference  to  be  made  as  aforesaid,  either  upon  the 
application  of  the  attorney  or  solicitor,  or  the  executor,  administrator,  or  assignee  of  the  attor- 
ney or  solicitor,  whose  bill  may  have  been  so  as  aforesaid  delivered,  sent,  or  left,  or  upon  the 
application  of  the  party  chargeable  by  such  bill,  with  such  directions,  and  subject  to  such  con- 
ditions as  the  coiu't  or  judge  making  such  reference  shall  think  proper ;  and  such  court  or  judge 
may  restrain  such  attorney  or  solicitor,  or  the  executor,  administrator,  or  assignee  of  such  attor- 
ney or  solicitor,  from  commencing  or  prosecuting  any  action  or  suit  touching  such  demand 
pending  such  reference,  upon  such  terms  as  shall  be  thought  proper :  Provided  always,  that  no 
such  reference  as  aforesaid  shall  be  directed  upon  an  application  made  by  the  party  chargeable 
with  such  bill,  after  a  verdict  shall  have  been  obtained,  or  a  writ  of  inquiry  executed,  in  any 
action  for  the  recovery  of  the  demand  of  such  attorney  or  solicitor,  or  executor,  administrator, 
or  assignee  of  such  attorney  or  solicitor,  or  after  the  expiration  of  twelve  months  after  such  bill 
shall  have  been  delivered,  sent,  or  left  as  aforesaid,  except  under  special  circumstances,  to  be 
proved  to  the  satisfaction  of  the  court  or  judge  to  whom  the  application  for  such  reference  shall 
be  msde ;  and,  upon  every  such  reference,  if  either  the  attorney  or  solicitor,  or  executor, 
administrator,  or  assignee  of  the  attorney  or  solicitor,  whose  bill  shall  have  been  delivered, 
sent,  or  left,  or  the  party  chargeable  with  such  bill,  having  due  notice,  shall  refuse  or  neglect 
to  attend  such  taxation,  the  officer  to  whom  such  reference  shall  be  made  may  proceed  to  tax 
and  settle  such  bill  and^iemand  ex  parte  ;  and,  in  case  any  such  reference  as  aforesaid  shall  he 
made  upon  the  application  of  the  party  chari^enblp  with  puch  bill,  or  upon  the  application  of 
such  attorney  or  solicitor,  or  the  executor,  administrator,  or  assignee  of  such  attorney  or  sulici- 
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^words,  whether  the  court  has  jurisdiction.  In  order  to  give  r^cioY 
Jurisdiction,  it  is  necessary  to  show  that  there  has  been  an  order 
directing  payment  of  the  costs,  an  undertaking  to  pay  what  shall  be 
found  due  on  taxation,  a  ^taxation,  an  allocatur  or  certificate  speci-  r-^,^  q^ 
fying  the  amount  payable,  and  that  the  retainer  is  undisputed.  *~ 
The  order  of  the  2d  of  August,  1845,  contains  no  direction,  no  under- 
taking, to  pay  what  shall  be  found  *due ;  and  it  in  terms  reserves  r^ci  no 
to  the  client  the  right  to  dispute  the  retainer.  The  reference  to 
the  master  was  solely  for  the  purpose  of  ascertaining  the  amount  of  the 
costs,  not  of  determining  the  question  of  liability.  The  jurisdiction  of 
the  court,  as  well  under  the  48d  section  of  the  existing  act,  as  under  the 
23d  section  of  the  2  G.  2,  c.  23,  is  founded  upon  the  circumstance  of 
the  party  having  bound  himself  to  pay  what  should  be  found  due.  In 
the  absence  of  such  an  undertaking,  the  question  of  retainer  can  only 
be  determined  by  a  jury.  [ORsaawBLL,  J.  Since  the  late  act,  the 
order  never  contains  an  undertaking  to  pay.  Gould  the  court  here  have 
enforced  payment  by  attachment,  in  the  absence  of  such  an  undertak- 

tor«  and  the  party  chargeable  with  such  bill  shall  attend  upon  such  taxation,  the  costs  of  such 
reference  shall,  except  as  hereinafter  provided  for,  be  paid  according  to  the  event  of  such  taxa- 
tion, that  is  to  say,  if  such  bill,  when  taxed,  be  less  by  a  sixth  part  than  the  bill  delivered,  sent, 
or  left,  then  such  attorney  or  solicitor,  or  execut<v,  administrator,  or  assignee  of  such  attorney 
or  aolicitor,  shall  pay  such  costs,  and,  if  such  bill,  when  taxed,  shall  not  be  less  by  a  sixth  part 
than  the  bill  delivered,  seiit,  or  left,  then  the  party  chargeable  with  such  bill,  making  such 
application,  or  so  attending,  shall  pay  such  costs ;  and  every  order  to  be  made  for  such  refer- 
ence aa  aforesaid  shall  direct  the  officer  to  whom  such  reference  shall  be  made,  to  tax  such 
coats  of  such  reference  to  be  so  paid  as  aforesaid,  and  to  certify  what,  upon  such  reference, 
■hall  be  found  to  be  due  to' or  from  such  attorney  or  solicitor,  or  executor,  administrator,  or 
aasignee  of  such  attorney  or  solicitor,  in  respect  of  such  bill  and  demand,  and  of  the  costs  of 
auch  reference,  if  payable :  Provided  also  that  such  officer  shall  in  all  cases  be  at  liberty  to 
certify  specially  any  circumstance  relating  to  such  bill  or  taxation,  and  the  court  or  judge  shall 
be  at  liberty  to  make  thereupon  any  such  order  as  such  court  or  judge  may  think  right  respect- 
ing the  payment  of  the  costs  of  such  taxation :  Provided  also,  that,  where  such  reference  aa 
aforesaid  shall  be  made  when  the  same  is  not  authorized  to  be  made  except  under  special  cir- 
cuoistances,  as  hereinbefore  provided,  then  the  said  court  or  judge  shall  be  at  liberty,  if  it  shall 
be  thought  fit,  to  give  any  special  directions  relative  to  the  costs  of  such  reference  :  Provided 
al^o  that  it  shall  be  lawful  for  the  said  respective  courts  and  judges,  in  the  same  cases  in  which 
they  are  respectively  authorized  to  refer  a  bill  which  has  been  so  as  aforesaid  delivered,  sent, 
or  left,  to  make  such  order  for  the  delivery  by  any  attorney  or  solicitor,  or  the  executor,  admi- 
nistrator, or  assignee  of  any  attorney  or  solicitor,  of  such  bill  as  aforesaid,  and  for  the  delivery 
up  of  deeds,  documents,  or  papers  in  his  possession,  custody,  or  power,  or  otherwise  touching 
the  same,  in  the  same  manner  as  has  heretofore  been  done  as  regards  such  attorney  or  solici- 
tor, by  such  courts  or  judges  respectively,  where  any  such  business  had  been  transacted  in  the 
court  in  which  such  order  was  made :  Provided  also,  that  it  shall  not  in  any  case  be  necessary 
in  the  first  instance  for  such  attorney  or  splicitor,  or  the  executor,  administrator,  or  assignee 
of  auch  attorney  or  solicitor,  in  proving  a  compliance  with  this  act,  to  prove  the  contents  of  the 
bill  he  may  have  delivered,  sent,  or  left,  but  it  shall  be  sufficient  to  prove  that  a  bill  of  fees, 
chargeSfOr  [and]  disbursements  subscribed  in  the  manner  aforesaid,  or  enclosed  in,  or  accompanied 
by,  such  letter  as  aforesaid,  was  delivered,  sent,  or  left,  in  manner  aforesaid,  but,  nevertheless, 
it  ahall  be  competent  for  the  other  party  to  show  that  the  bill  so  delivered,  sent,  or  left,  was 
not  such  a  bill  as  constituted  a  bond  fide  compliance  with  this  act :  Provided  also,  that  it  shnll 
be  lawful  for  any  judge  of  the  superior  courts  of  law  or  equity  to  authorize  an  attorney  or  soli- 
eitor  to  commence  an  action  or  suit  for  the  recovery  of  his  fees,  charges,  or  disbursements, 
against  the  party  chsrgeable  therewith,  although  one  month  shall  not  have  expired  from  the 
delivery  of  a  bill  os  aforesaid,  on  proof  to  the  satisfaction  of  the  said  judge  that  there  is  proba 
ble  cause  for  believing  that  such  party  is  about  to  quit  England/' 
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ing  ?]  Clearly  not.  There  must  either  be  an  undertaking  to  pay,  or 
an  order.  [Wildb,  C.  J.  I  certainly  am  not  aware  of  any  instance  of 
*1  ^01  ^^  attachment  being  granted  except  for  a  contempt  in  'disobey- 
•^  ing  an  order.]  In  WoodhouiBj  in  re,  2  Man.  Gr.  &  S.  290,  this 
court  expressly  decided,  that,  where  an  attorney  obtains  an  order  for 
the  taxation  of  his  bill  of  costs  under  the  6  &  7  Vict.  c.  73,  he  cannot 
proceed  by  attachment,  without  first  obtaining  an  order  for  payment  of 
the  amount  certified  to  be  due.  This,  then,  being  an  application  to  the 
discretion  of  the  court,  the  question  is  whether  the  client  ought  to  be 
estopped  from  defending  himself  against  a  part  of  the  claim,  on  the 
ground  of  negligence  on  the  part  of  the  attorneys, — a  matter  which  the 
master  had  no  power  to  take  into  his  consideration,  in  taxing  the  bill ; 
Matchett  v.  ParkeSj  9  M.  &  W.  767, — and,  as  to  other  part,  on  the 
ground  that  the  business  was  undertaken  upon  the  express  understanding 
that  nothing  was  to  be  charged  unless  the  client  was  successful, — a 
matter  that  is  equally  incapable  of  being  inquired  into  before  the 
master:  Ilvan$  v.  Taylor,  2  Dowl.  P.  C.  349. 

The  order  having  been  taken  in  its  present  fori^,  by  consent,  the 
court  will  not  now  interfere  to  amend  it. 

Byles,  Serjt.,  ffogginsy  and  Hartley,  in  support  of  the  rule.  The 
case  is  clearly  within  the  43d  section  of  the  6  &  7  Vict.  c.  73.  As  to 
the  costs  of  the  taxation,  there  can  be  no  doubt.  And  Messrs.  Lowless 
&  Son  are  also  clearly  entitled  to  have  judgment  for  the  amount  certi- 
fied by  the  master  to  be  due.  [V.  Williams,  J.  The  master's  allocatur 
satisfies  the  words  ^^  certified  to  be  due ;"  but,  how  do  you  deal  with  the 
words  '^  and  directed  to  be  paid  ?"]  Those  words  are  satisfied  by  the 
direction  of  the  master,  where,  as  here,  he  has  authority  by  agreement 
of  the  parties.  [Wilde,  C.  J.  At  the  time  the  order  is  obtained, 
it  is  uncertain  whether  the  party  is  liable  to  pay  any  part  of  the  bill] 
^^qi-i  *There  were  two  questions  to  determine,  viz.  the  amount  of  the 
^  costs,  and  the  retainer.  The  amount  is  settled  and  ascertained 
by  the  competent  tribunal :  and  the  question  of  retainer,  which  was 
reserved  by  the  order,  was  by  the  assent  of  the  parties  submitted  to  the 
decision  of  the  same  tribunal.  It  would  be  extremely  hard  upon  Messrs. 
Lowless  &  Son  to  be  now  compelled  to  bring  an  action  to  re-try  the  same 
question,  after  they  have  been  so  long  restrained  by  the  order  from  pro- 
ceeding to  enforce  their  rights.  « 

Wilde,  C.  J.  I  cannot  find  any  part  of  these  voluminous  affidavits 
that  distinctly  charges  negligence,  or  that  denies  the  retainer-  We  will 
look  more  carefully  into  them,  and  give  our  decision  to-morrow. 

Cur.  adv,  vult 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court : 

We  are  of  opinion  that  the  terms  of  the  judge's  order  in  this  case,  and 
the  allocatur  of  the  master  in  pursuance  thereof,  authorize  the  court,  in 
their  discretion,  to  order  judgment  to  be  entered  up,  under  the  43d  sec- 
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tion  of  the  statute  6  &  7  Vict.  c.  78,  for  the  amount  of  the  allocatur, 
unless  the  retainer  is  disputed. 

We  are  further  of  opinion,  that  the  alleged  client,  Aflalo,  cannot  be 
allowed  to  contend  now  that  the  retainer  is  disputed,  inasmuch  as  the 
question  of  the  retainer  has  been  conclusively  settled  by  the  decision 
of  the  taxing  master,  to  whose  award,  in  fact,  both  parties  submitted 
the  dispute. 

The  only  remaining  question  is,  whether  any  matter  has  been  shown, 
which  ought  to  induce  the  court,  in  the  exercise  of  their  discretion,  to 
decline  making  the  order.  It  is  said  that  the  client  here  has  a  good 
answer  to  the  claim  of  the  attorneys,  by  reason  of  their  '*'negli-  p^^  qo 
gence  in  the  conduct  of  the  business  in  respect  of  which  the 
claim  is  made ;  and  that  he  ought  to  be  allowed  to  submit  that  defence 
to  a  jury :  but  we  can  find  nothing  in  the  affidavits  which  affords  any 
real  ground  for  this,  nor  any  other  ground  on  which  we  think  we 
ought  to  decline  to  make  the  order  for  judgment,  or  to  induce  us  to 
make  any  other  order  under  the  concluding  part  of  the  43d  section  of 
the  act. 

The  rule  must,  therefore,  be  made  absolute  to  enter  up  judgment 
for  the  amount  of  the  master's  allocatur. 

Rule  absolute  accordingly. 


SMITH  V.  DEARLOVE.    April  19, 

Where  an  innkeeper  receives  horses  and  a  carriage  to  stand  at  livery,  the  circumstance  of  the 
owner,  at  a  subsequent  period,  taking  occasional  refreshment  at  the  inn,  or  sending  a  friend 
to  be  kMJged  there  at  his  charge,  will  not  entitle  the  inAkeeper  to  a  lien  in  respect  of  any  part 
of  his  demand. 

Trover,  for  a  carriage  and  harness.  Fleas,  not  guilty,  and  not  pos- 
sessed.    Issue  thereon. 

The  cause  was  tried  before  Alderson,  B.,  at  the  last  assizes  at  York. 
The  facts  were  stated  to  be  as  follows : — The  defendant  was  the  land- 
lord of  the  Queen*s  Hotel  at  Harrogate.  In  the  month  of  September, 
1847,  the  plaintiff,  who  occupied  furnished  lodgings  near  the  inn,  sent 
his  carriage  and  horses  to  the  defendant's  yaril  to  be  taken  care  of  and 
fed.  The  plaintiff  himself  occasionally  took  refreshment  at  the  hotel ; 
and  in  October  or  November,  a  friend  who  had  come  to  visit  him,  occu- 
pied a  bed-room  there,  and  also  occasionally  had  refreshment  there, 
upon  the  plaintiff's  credit.  On  the  11th  of  December,  the  plaintiff's 
wife  sent  for  the  carriage  and  harness  (the  horses  having  been  pre- 
viously removed),  but  the  defendant  refused  to  allow  them  to  be  taken 
*away  until  his  entire  bill  was  satisfied.  The  present  action  was  ^^^  ^^ 
commenced  on  the  18th.  ^ 

On  the  part  of  the  defendant,  it  was  submitted  that  he  had  a  lien  to 
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some  extent  at  least  upon  the  carriage  and  harness,  and  therefore,  no 
tender  having  been  proved,  the  plaintiff  ought  to  be  nonsuited. 

The  learned  judge,  however,  was  of  opinion  that  the  plaintiff  was  not 
at  the  inn  in  the  character  of  a  guest,  and  therefore  that  the  lien  did  not 
attach. 

The  jury  having  found  a  verdict  for  the  plaintiff,  damages  302., 
Bainea,  on  a  former  day  in  this  term,  pursuant  to  leave  reserved  to 
him  at  the  trial,  moved  for  a  rule  nisi  to  enter  a  nonsuit.  The  view  of 
the  law  taken  by  the  learned  baron  was  erroneous.  The  lien  of  an  inn- 
keeper attaches  upon  all  goods  of  a  guest  that  come  into  his  possession. 
To  make  him  a  guest,  it  is  not  necessary  that  the  party  should  actually 
lodge  in  the  inn.  In  Tarke  v.  Oreenaughj  2  Ld.  Raym.  866,  1  Salk. 
888,  the  majority  of  the  court  were  of  opinion,  that,  '^  if  a  man  set  his 
horse  at  an  inn,  though  he  lodge  in  another  place,  that  makes  him  a 
guest,  and  the  innkeeper  is  obliged  to  receive  him ;  for,  the  innkeeper 
gains  by  the  horse,  and  therefore  that  makes  the  owner  a  guest,  though 
he  was  absent.  Contra  of  goods  left  there  by  a  man,  because  the  inn- 
keeper has  no  advantage  by  them."(a)  The  present  case  goes  farther 
than  that ;  for,  here,  the  plaintiff  himself  had  occasional  refreshment  at 
the  inn.  [Cbesswell,  J.  In  that  case,  the  plaintiff  came  to  the  inn, 
and  brought  his  horse  with  him.]  The  case  of  Bennett  v.  MelloTj  5  T. 
R.  278,  shows  that  a  man  may  be  a  guest  at  an  inn,  though  he 
♦1^41  *8^^®  there  for  mere  temporary  refreshment.  [Crbsswell,  J. 
-^  Did  the  plaintiff's  friend  come  to  the  inn  at  the  same  time  that 
the  horses  and  carriage  were  placed  there  ?]     That  is  doubtful. 

Wilde,  C.  J.  If  the  horses  and  carriage  were  received  by  the  de- 
fendant merely  to  stand  at  livery,  .he  would  have  no  lien.(ft)  Will  the 
circumstance  of  the  plaintiff's  friend  coming  to  lodge  at  the  inn  give  the 
defendant  such  right  ?  Or,  would  a  right  of  lien  arise  from  the  plain- 
tiff himself  at  a  subsequent  period  becoming  a  guest  ?  We  will  ascertain 
from  the  judge's  note  how  the  facts  stand,  before  we  determine  whether 
the  rule  shall  go  or  not.  Cur.  adv.  vuU. 

Wilde,  C.  J.,  now  delivered  the  opinion  of  the  court 
This  was  an  action  of  trover  brought  to  recover  damages  for  the  un- 
lawful conversion  of  a  carriage  and  harness  belonging  to  the  plaintiff. 
The  ground  upon  which  a  rule  for  a  nonsuit  was  moved,  was,  that  the 
legal  result  of  the  evidence  given  at  the  trial  established  a  right  of  lien 
in  the  defendant  in  his  character  of  innkeeper,  in  respect  of  a  debt 
incurred  by  the  plaintiff  for  the  standing  of  two  horses  and  a  carriage, 
and  for  occasional  refreshment  supplied  to  the  plaintiff,  and  lodging  and 
refreshment  to  the  plaintiff's  friend,  upon  the  plaintiff's  credit,  and  at 
bis  request.     We  have  referred  to  my  brother  Aldbrson,  before  whom 

(a)  Lord  Holt,  however,  says, — "  It  is  the  lodging  of  the  man  at  the  inn  that  makes  him  a 
guest." 
{L)  Vide  Parsons  v.  Gingell,  4  Man.  Gr.  &  S.  545. 
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the  cause  was  tried ;  and  we  learn  from  him  that  the  facts  proved  were 
these : — The  carriage  and  horses  were  received  by  the  defenflant  as  a 
livery-stable  keeper,  and  not  in  his  character  of  innkeeper.  ^  Neither  the 
plaintiff  nor  his  friend  became  guests  at  the  inn,  or  *had  any  r^-to^ 
refreshment  supplied  to  them  there,  until  after  the  horses  and  car- 
riage had  been  placed  there :  and  the  lodging  and  refreshment  so  furnished 
were  furnished  upon  a  contract  totally  distinct  from,  and  irrespective  of, 
the  contract  upon  which  the  horses  and  carriage  were  received  in  the  first 
instance.  The  right  of  lien  of  an  innkeeper  depends  upon  the  fact  that 
the  goods  came  into  his  possession  in  his  character  of  innkeeper,  as  be- 
longing to  a  guest.  The  facts  of  the  present  case,  therefore,  negative 
the  existence  of  any  such  right. 

For  these  reasons,  we  think  there  should  be  no  rule. 

Rule  refused. 


•IN  THE  EXCHEQUER  CHAMBER.  [*186 

SMITH  V.  KEATING.    Majf  16. 

Where  a  debtor  conveys  property  in  trust  for  creditors,  to  whom  the  conveyance  is  not  com- 
municated, and  the  creditors  are  not  in  any  manner  privy  to  the  conveyance,  the  conveyance 
operates,  not  as  an  uMsignment,  but  only  as  a  power  to  the  trustee,  which  is  revocable  by 
the  debtor. 

To  a  declaration  in  debt  for  goods  sold  and  delivered,  the  defendant  pleaded,  that  the  plaintiflf 
had  become  insolvent,  and  that  an  order  of  the  insolvent  court  had  been  made  vesting  the 
debt  in  the  provisional  assignee. 

The  plaintiflf  replied,  that,  after  the  accruing  of  the  cause  of  action,  and  before  his  imprison- 
ment, and  before  the  commencement  of  the  suit,  by  an  indenture  then  made  between  him 
on  the  one  part,  and  one  Davies  on  the  other  part, — after  reciting  that  the  plaintiff,  being 
justly  indebted  to  several  persons  named,  in  the  several  sums  set  opposite  to  their  names  in 
a  achedole,  and  being  desirous  to  make  provision  for  the  payment  of  them,  had  determine  1 
and  agreed  (not  saying  with  the  crediton)  to  assign  certain  debts  to  Davies,  upon  the  trusts 
thereinafter  declared, — the  plaintiff,  in  pursuance  of  the  agreement,  and  in  consideration  ot' 
5«.  paid  by  Davies  at  or  before  the  execution  of  the  deed,  bargained,  sold,  and  assigned,  inter 
alia,  the  debt  in  question,  to  have  and  to  hold  to  Davies  absolutely,  upon  trust,  nevertheless, 
to  collect  and  receive  the  assigned  debts,  and,  out  of  the  moneys  to  be  received,  to  pay  the 
costs  and  expenses  of  the  deed  and  of  the  execution  of  the  trusts,  and  then  to  pay  rateably  to 
the  several  persons  named  the  debts  or  sums  set  opposite  their  names  in  the  schedule,  and 
the  surplus,  if  any,  to  the  plaintiff;  and  authority  was  thereby  given  to  Davies  to  sue  for  the 
debu  assigned,  as  the  plaintiff's  attorney.  The  replication  then  proceeded  to  aver,  that  the 
action  was  commenced,  by  virtue  of  the  indenture,  for  the  sole  use  of  Davies,  who  was  alleged 
to  be  alone  intereMted  and  entitled  to  the  ddt  by  virtue  thereof,  and  not  for  the  use  of  the 
plaintiff  or  his  assignee ;  and  that  the  assignee  of  the  insolvent  court  had  not  claimed,  and 
eouJd  not  claim,  any  benefit  from  the  cause  of  action  in  the  declaration  mentioned  : — 

ffeldt  that,  although  the  replication  would  have  been  unquestionably  bad,  on  special  demurrer, 
for  not  stating  what  the  facts  were  that  vested  the  right  to  the  debt  in  the  trustee,  and 
deprived  the  insolvent  assignee  of  all  title  to  it ;  yet,  that,  after  verdict,  the  replication  was 
sufRcient,  the  objection  being  merely  that  it  contained  a  defective  statement  of  the  plain- 
tiff's  title. 

Dbbt,  for  goods  sold  and  delivered,  and  for  money  found  due  from  the 
defendant  below  (plaintiiT  in  error)  to  the  plaintiff  below  (defendant  in 
error)  upon  an  account  stated. 
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Plea,  that  tbe  plaintiff  (below),  at  the  time  of  his  "^applying  by 
petition  as  thereinafter  mentioned,  was  in  actual  cnstody  within 
the  walls  of  a  certain  prison  in  that  part  of  the  united  kingdom  called 
England,  to  wit,  the  gaol  of  the  debtors'  prison  for  London  and  Middle- 
sex in  the  city  of  London,  upon  process  at  the  suit  of  one  W.  Jenkinson, 
for  and  by  reason  of  a  certain  debt  and  costs  then  due  and  owing  from 
the  plaintiff  to  the  said  W.  Jenkinson ;  that,  after  the  accruing  of  the 
said  causes  of  action,  and  within  the  space  of  fourteen  days  next  after 
the  commencement  of  the  actual  custody  of  the  plaintiff,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  6th  of  February,  1846,  the 
plaintiff  (below)  gave  notice  in  writing  to  the  keeper  of  the  said  gaol,  of 
his  the  plaintiff's  intention  to  present  the  petition  thereinafter  men- 
tioned, and,  after  such  notice,  and  within  the  said  space  of  fourteen 
days,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  day  and 
year  last  aforesaid,  did  apply  by  petition  in  a  summary  way  to  the  court 
for  the  relief  of  insolvent  debtors,  for  his  discharge  from  such  custody 
according  to  the  provisions  of  the  statute  made  and  passed,  &c.  [1  &  2 
Vict.  c.  110],  in  which  said  petition  was  stated  the  time  and  place  of  the 
first  arrest  of  the  plaintiff  (below)  in  the  cause  wherein  he  was  then 
detained,  and  the  time  of  his  commitment  to  the  said  gaol,  and  also  the 
name  of  the  person  at  whose  suit  the  plaintiff  (below)  at  the  time  of 
presenting  the  said  petition  was  detained  in  custody,  and  the  amount  of 
the  debt,  and  of  such  costs  as  aforesaid,  so  far  as  the  amount  of  such 
costs  was  then  ascertained,  for  which  he  was  so  detained  as  aforesaid ; 
that  the  plaintiff  (below)  did  in  the  said  petition  state  that  he  had  given 
notice  to  the  keeper  of  the  said  gaol  of  his  intention  to  present  the  said 
petition,  and  that  he  was  willing  that  all  his  real ,  and  personal  estate 
and  effects  should  be  vested  in  the  provisional  assignee  for  the  time 
♦1  ^Al  ^^^°S  ^^  ^^^  estates  and  effects  of  insolvent  "^debtors  in  England, 
^  according  to  the  provisions  of  the  said  statute,  and  did  pray  to 
be  discharged  from  custody,  and  to  have  future  liberty  of  his  person 
against  the  demands  for  which  he  was  then  in  custody,  and  against  the 
demands  of  all  the  persons  who  should  be,  or  claim  to  be,  creditors  of 
the  plaintiff  at  the  time  of  presenting  the  said  petition ;  that  the  said 
petition  was  then  duly  subscribed  by  the  plaintiff  (below),  and  was  forth- 
with afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  duly  filed  in 
the  said  court ;  that,  after  the  filing  of  the  said  petition,  and  before  the 
commencement  of  the  suit,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  said  court  did  order  that  all  the  real  and  personal  estate  and  effects 
of  the  plaintiff  (below),  both  within  this  realm  and  abroad,  except  the 
wearing  apparel,  bedding,  and  other  such  necessaries  of  the  plaintiff  and 
his  family,  and  the  working  tools  and  implements  of  the  plaintiff,  not 
exceeding  in  the  whole  the  value  of  20/.,  and  all  the  future  estate,  right, 
title,  interest,  and  trust  of  the  plaintiff  (below)  in  or  to  any  real  or  per- 
9onal  estate  and  effects  within  this  realm  or  abroad,  which  the  plaintiff 
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(below)  might  purchase,  or  which  might  revert,  descend,  or  he  devised 
or  hequeathed  or  come  to  him  before  he  should  become  entitled  to  his 
final  discharge  in  pursuance  of  the  said  statute,  according  to  the  adjudi- 
cation made  in  that  behalf,  or,  in  case  the  plaintilT  (below)  should  obtain 
his  full  discharge  from  custody  without  any  adjudication  being  made  by 
the  said  court,  then  before  the  plaintiff  (below)  should  be  fully  discharged 
from  custody,  and  all  debts  due  or  growing  due  to  the  plaintiff,  or  to  be 
due  to  him  before  such  discharge  as  aforesaid,  should  be  vested  in  one 
Samuel  Sturgis,  then  being  the  provisional  assignee  of  the  estates  and 
effects  of  insolvent  debtors  in  England ;  that  such  order  was  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  day  and  year 
*la8t  aforesaid,  entered  of  record  in  the  same  court,  and  notice  r-^^nQ 
thereof  was  then  published  in  the  manner  directed  by  the  said  ^ 
court, — as  by  the  record  and  proceedings  of  the  said  court,  still  remain- 
ing therein,  would  appear;  and  that  thereupon  and  thereby  the  said 
causes  of  action  in  the  declaration  mentioned  then  became  and  were, 
and  still  remained,  vested  in  the  said  Samuel  Sturgis,  he  being  such 
provisional  assignee  as  aforesaid, — verification. 

Replication, — that,  after  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  and  long  before  the  plaintiff  (below)  was  impri- 
soned, or  applied  by,  or  presented,  the  petition  in  the  plea  mentioned, 
in  manner  and  form  as  therein  alleged,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  21st  of  October,  1845,  by  a  certain  indenture 
then  made  between  the  plaintiff  of  the  one  part,  and  one  Daniel  Davies 
of  the  other  part, — -profertj — after  reciting  that  he  the  plaintiff  (below) 
being  then  justly  and  truly  indebted  to  certain  persons,  to  wit,  the  per- 
sons therein  described  as  W.  S.  S.,  Messrs.  B.,  J.,  &  W.,  &c.  &c.,  in  the 
several  sums  set  opposite  to  their  respective  names  in  the  first  schedule 
subscribed  and  attached  to  the  said  indenture,  which  he  the  plaintiff 
(below)  was  unable  immediately  to  pay,  but,  being  desirous  to  make 
provbion  for  the  payment,  had  determined  and  agreed  to  assign  the 
several  debts  mentioned  and  set  forth  in  the  second  schedule  to  the  said 
indenture,  unto  the  said  D.  Davies,  upon  the  trusts  thf>reinafter  declared 
concerning  the  same,— he,  the  plaintiff  (below),  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  premises,  and  of  five  shillings 
of  lawful  British  money  to  the  plaintiff  (below)  in  hand  paid  by  the  said 
D.  Davies  at  or  before  the  execution  of  the  said  indenture,  did  bargain, 
sell,  assign,  transfer,  and  set  over  unto  the  said  D.  Davies,  his  executors, 
administrators,  and  assigns,  ^amongst  other  debts  then  due  and  r^^^r. 
owing  to  him,  the  several  debts  in  the  declaration  mentioned,  and  ^ 
then  due  to  him  the  plaintiff  (below)  from  the  said  defendant  (below  , 
and  all  the  right,  title,  interest,  claim,  and  demand  at  law  and  in  equity 
of  the  said  plaintiff  (below)  therein  and  thereto  respectively, — to  have, 
hold,  receive,  take,  and  enjoy  the  said  debts  thereby  assigned,  unto  and 
by  the  said  D.  Davies,  hid  executors,  administrators,  and  assigns,  abso* 
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lutely,  upon  trust,  nevertheless,  as  in  the  said  indenture  mentioned,  to 
collect  and  receive  the  said  thereby  assigned  debts,  and,  out  of  the 
moneys  to  be  received  thereupon,  to  pay  all  costs  and  expenses  of  and 
incident  thereto,  and  attending  the  execution  of  the  trusts  thereby 
created,  and,  in  the  next  place,  to  pay  and  satisfy,  rateably  and  proper- 
tionably,  and  without  any  preference  or  priority,  to  the  said  W.  S.  S., 
Messrs.  B.,  J.,  &  W.,  &c.  &c.,  the  several  debts  or  sums  set  opposite  to 
their  respective  names  in  the  said  schedule  thereto,  and  to  pay  the  resi- 
due (if  any)  of  the  said  moneys  unto  the  plaintiif  (below),  his  executors, 
administrators,  or  assigns ;  and  the  plaintiff  (below)  did  thereby  make 
and  appoint  the  Said  D.  Davies,  his  executors  and  administrators,  to  be 
his  true  and  lawful  attorney  or  attorneys,  to  ask,  demand,  sue  for,  reco- 
ver, and  receive  the  said  debts  and  sums  of  money  owing  to  the  plaintiff 
(below)  from  the  defendant  (below),  and  thereby  assigned,  and  on  pay- 
ment thereof  or  of  any  part  thereof  respectively,  to  sign,  seal,  and  exe- 
cute receipts,  acquittances,  or  other  discharges  for  the  same  respectively, 
and,  on  non-payment  or  non-delivery  thereof  respectively,  to  commence 
and  prosecute  any  action,  suit,  or  other   proceedings  whatsoever  for 
recovering  and  compelling  the  payment  thereof  respectively,  and  also  to 
adjust,  liquidate,  and  finally  settle  all  accounts,  dealings,  and  trans- 
actions whatsoever  relating   to   the   said  thereby-assigned   debts   and 
*iin   *P'^®™^8es,  and,  for  all  or  any  of  the  purposes  aforesaid,  to  use 
J  the  name  or  names  of  the  plaintiff  (below),  his  executors  or 
administrators, — as  by  the  said  indenture,  reference  being  thereunto  had, 
would  more  fully  and  at  large  appear;  that,  of  all  the  premises  the 
defendant  then,  and  before  the  commencement  of  the  imprisonment  of 
the  plaintiff  (below),  and  before  he  was  in  such  custody  as  in  the  plea  of 
the  defendant  (below)  mentioned,  and  before  the  making  of  the  vesting 
order  in  the  said  plea  mentioned,  to  wit,  on  the  said  21st  of  October, 
1845,  had  notice ;  that  this  action  was  commenced,  under  and  by  virtue 
of  the  said  indenture,  upon  and  in  respect  of  the  causes  of  action  in 
the  declaration  mentioned,  and  to  recover  the  debts  and  moneys  therein 
mentioned,  for  the  sole  use  and  benefit  of  the  said  D.  Davies,  who  alone 
became  and  was,  and  continued  to  be,  beneficially  interested  therein, 
and  entitled  thereto,  by  virtue  of  the  said  indenture,  and  not  in  any 
manner  for  the  use  or  benefit  of  the  plaintiff  (below),  or  his  said  assignee, 
or  his  creditors  as  such  insolvent  as  in  the  said  plea  mentioned ;  and 
that  the  said  Samuel  Sturgis  had  not  claimed,  and  could  not  claim,  nor 
did  he  claim,  any  benefit  from  the  said  causes  of  action  in  the  declara- 
tion mentioned,  or  either  of  them,  or  any  part  thereof, — verification. 

Rejoinder — that  the  indenture  of  assignment  in  the  replication  men- 
tioned, was  voluntarily  made  by  the  plaintiff  (below),  then  being  in 
insolvent  circumstances,  with  the  view  and  intention  of  petitioning  the 
said  court  for  his  discharge  from  custody,  contrary  to  the  statute  in  such 
case  made  and  provided, — ^verification. 
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Surrejoinder — that  the  said  indenture  of  assignment  in  the  replica- 
tion mentioned  was  not  made  by  the  plaintiff  voluntarily,  with  the  view 
or  intention  of  petitioning  the  said  court  for  his  discharge  from  custody, 
in  manner  and  form  fis  the  defendant  had  above  in  that  *behalf  r*i^o 
alleged, — concluding  to  the  country.     Issue  thereon.  •- 

A  verdict  having  been  found  for  the  plaintiff,  and  judgment  thereupon 
given  in  the  Common  Pleas,  the  defendant  below  brought  a  writ  of 
error, —  the  errors  assigned  being,  that  judgment  was  given  by  the  court 
below  for  the  said  John  Keating  to  recover  his  alleged  debt,  damages, 
and  costs,  whereas  by  the  law  of  the  land  the  said  judgment  ought  not 
to  have  been  given  by  that  court  for  the  said  John  Keating ;  that  judg- 
ment ought  to  have  been  given  by  that  court  for  the  said  George  Smith 
to  go  without  day ;  and  that  the  replication  of  the  said  John  Keating 
was  not  a  sufficient  or  any  answer  to  the  plea  of  the  said  George  Smith, 
and  that  the  deed  therein  mentioned  was  and  is  void  as  against  Samuel 
Sturgis  in  the  plea  of  the  said  George  Smith  mentioned :  wherefore,  &c.(a) 

The  case  was  argued  on  the  17th  of  June  and  29th  of  November, 
1847,  before  Parke,  B.,  Alderson,  B.,  Colbridoe,  J.,  Rolfe,  B., 
Erle,  J.,  WiGHTMAN,  J.,  and  Platt,  B. 

WilleSy  for  the  plaintiff  in  error.  The  replication  is  bad  in  arrest  of 
judgment.  The  plea  shows  that  the  debt  primd  facie  vested  in  Sturgis, 
the  provisional  assignee  of  the  insolvent  court.  In  order,  therefore, 
"^to  sustain  the  replication,  the  plaintiff  must  show  that  all  the  r^-ijo 
equitable  interest  of  Keating  in  the  debts  which  were  the  subject  of 
the  assignment,  was  out  of  him  at  the  date  of  the  vesting  order,  and  that 
Heating's  interest  was  a  dear  equitable  interest ; — otherwise  the  right  of 
the  insolvent  assignee  must  prevail.  In  Carvalho  v.  Bum^  4  B.  Ad.  &• 
382,  A.,  who  resided  at  Liverpool,  was  in  the  habit  of  making  consignments 
of  goods  to  B.,  his  agent  in  South  America,  for  sale,  on  the  faith  of  and 
against  which  consignments,  A.  drew  bills  proportioned  to  their  amount, 
to  be  paid  by  the  agent  out  of  the  proceeds ;  and  the  bills  were  nego- 
tiated by  the  indorsements  of  C,  A.'s  correspondent  in  London.  Some 
of  the  bills  so  indorsed  were  refused  acceptance  by  the  agent.  C,  on 
receiving  information  that  they  had  been  so  dishonoured,  requested  that 
A.  would  order  his  agent,  in  case  he  did  not  pay  his,  A.'s  drafts,  imme- 
diately to  hand  over  to  C.'s  agent  siich  property  as  he  had  of  A.'s,  of  an 
equivalent  value  to  the  bills  that  should  not  he  paid  hy  him.  A.  agreed 
to  do  80,  but  became  bankrupt  before  his  order  to  transfer  the  goods 
reached  South  America.     It  was  held,  that  the  bargain  between  A.  and 

(0)  In  Easter  term,  1847,  a  rule  nisi  was  obtained  by  the  plaintiff  below,  for  leave  to  issue 
execution  notwithstanding  the  writ  of  error,  on  the  ground  that  the  writ  of  error  was  frivolous, 
and  issued  contrary  to  good  faith.  After  argument,  however,  the  court  of  Common  Pleas  dis- 
charged that  rule  with  costs. 

Upon  that  occasion,  the  following  authorities  were  cited.  For  the  plaintiff  beIow,^i4cfon  v. 
Woadgatt,  2  Mylne  &  K.  492;  Ajfotheearies*  Company  v.  Harrison,  12  Ad.  &  E.  642,  an<* 
Kirwan  v.  Daniel,  5  Hare,  493.  For  the  defendant  below, — BUI  v.  Cureton,  2  Mylne  6o  K 
503,  and  Hayes  on  Con%'eyancing,  5th  edit.  454,  et  §eq. 
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C.  did  not  operate  as  a  legal  or  equitable  assignment  of  the  property 
in  A.'s  goods,  held  by  B.,  his  agent ;  but  that  they  remained  the  pro- 
perty of  A.  at  the  time  of  his  bankruptcy,  and  passed  to  his  assignees. 
LiTTLEDALE,  J.,  Ihere  says,  in  giving  the  judgment  of  the  court: 
*'  It  is  quite  clear  that  the  assignment  vested  in  the  assignees  all  the 
personal  estate  and  effects  in  which  the  bankrupt  was,  at  the  time 
of  the  act  of  bankruptcy,  beneficially  interested  (with  the  statutory 
exceptions  :(a)  but,  as  the  object  of  the  assignment  of  the  bankrupt's 
property  is,  that  it  may  be  applied  to  the  payment  of  his  debts,  it  is 
^1441  *^4^^^^7  ^^^^^  ^^^  nothing  passed  by  it  which  the  bankrupt  then 
^  held  in  trust  for  others,  or  in  which  he  had  only  a  mere  legal 
interest:  ScoU  y.  Surman^  Willes,  400;  Winch  v.  Keeley,  1  T.  B.  619; 
Carpenter  v.  Mamel^  3  B.  &  P.  40 ;  Q-ladstone  v.  Hadwen^  1  M.  &  Selw. 
517 :  but,  if,  at  the  time  of  the  act  of  bankruptcy,  the  bankrupt  pos- 
sessed a  possibility  of  interest,  from  which  a  benefit  to  his  creditors  might 
result,(i)  if  he  had  the  legal  interest  in  any  property,  and  it  was  unoer- 
taiQ  whether  he  would  hold  any  part  of  that  property,  or,  if  any,  what 
part,  as  a  trustee  for  others,  the  whole  would  pass  by  the  assignment :  it 
could  not  remain  in  the  bankrupt,  subject  to  be  transferred  on  a  future 
contingency :  and,  if  it  did  pass  to  the  assignees,  it  could  not  be  divested 
out  of  them  in  whole  or  in  part  by  the  happening  of  events  subsequent 
to  the  act  of  bankruptcy,  which  might  make  them  hold  the  whole,  or 
some  specific  part,  as  trustees  merely ;  for,  there  is  no  provision  in  the 
,  statute  which  takes  a  right  out  of  the  assignees,  that  has  once  been 
vested  in  them."  That  case  establishes,  that,  if  there  be  any  beneficial 
interest  in  the  bankrupt,  the  legal  estate  is  in  his  assignee.  [Parke,  B. 
CarvcUho  v.  Bum  is  explained  by  the  judgment  in  Pamham  v.  Hurat^ 
8  M.  &  W.  743.  Must  it  not  be  assumed  that  the  assignment  here  was 
valid,  the  jury  having  so  found  it  ?]  All  that  the  jury  have  found,  is 
the  particular  issue.  There  are  two  views  in  which  this  deed  is  to  be 
be  looked  at, — ^first,  with  reference  to  the  rights  of  the  creditors, — 
secondly,  with  reference  to  the  rights  of  Davies,  supposing  the  creditors 
did  not  take.  The  mere  assignment  was  not  enough,  unless  it  is 
shown  that  some  other  persons  had  an  interest,  and  did  some  act 
upon  the  footing  of  the  validity  of  the  deed.      In  Q-arrard  v.  Lord 


*145] 


*Lauderdale^  3  Simons,  1,  2  Buss,  k  Mylne,  451,  a  person  by 


deed  conveyed  to  trustees  certain  personal  property,  upon  trust 
to  sell  the  same,  and,  after  satisfying  certain  specified  charges  and  claims 
in  a  prescribed  order  out  of  the  proceeds,  to  divide  the  residue  among 
his  scheduled  creditors,  none  of  whom  were  parties  or  privy  to  the  exe- 
cution of  the  deed.  The  trustees,  after  partially  executing  the  trusts, 
by  making  sales  and  paying  off  the  specified  charges  and  claims  in  the 
order  directed,  concurred  with  the  grantor  in  doing  several  acts  incon* 

(a)  6  G.  4,  c.  16,  88.  81,  82,  86,  112. 
(6)  Per  Lord  Alvanley,  3  B.  &.  P.  41. 
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Bistent  with  the  subsequent  trusts.  It  wns  held,  that,  after  the  death 
of  the  grantor,  a  scheduled  creditor  had  no  equity  against  the  trustees 
to  enforce  the  execution  of  the  trusts,  the  conveyance  being  in  the 
nature  of  a  private  arrangement  for  the  personal  convenience  of  the 
grantor,  and  vesting  no  right  in  the  creditors.  Here,  it  is  not  shown 
that  the  creditors  concurred  in  the  arrangement,  or  that  Davies  ever 
acted  upon  the  deed.  It  may  be  that  the  deed  was  executed  by  Keating 
for  the  purpose  of  giving  a  fraudulent  preference  to  Davies.  It  is  not 
averred  that  the  debts  existed  at  the  time  of  the  vesting  order,  which, 
according  to  Carvalho  v.  Bum^  is  the  material  time.  The  amount^ 
according  to  D'Amay  v.  Chesneau^  18  M.  k  W.  796,  is  not  material. 
In  Best  V.  Argles^  2  C.  &  M.  394,  a  legacy  of  100?.  having  been 
bequeathed  to  the  wife  of  A.,  and  A.  being  indebted  to  B.  in  150/.,  A. 
sent  B.  the  following  document,  signed  by  himself  and  wife : — "  We 

hereby  authorize  the  executors  of  the  late to  pay  to  you  any 

legacy  or  moneys  that  he  may  have  bequeathed  to  us,  or  either  of  us,  in 
part  payment  of  the  various  sums  you  have  so  kindly  lent  us,  and  your 
receipt  shall  be  to  them  a  sufficient  discharge  for  the  same.  Theie 
appears  to  be  about  1502.  due  to  you."  *B.  communicated  to  r^-tA^- 
the  executors  that  he  had  a  claim  on  the  legacy ;  but  the  execu-  ^ 
tors  said  they  would  pay  it  to  Mrs.  A.  After  this  communication  hati 
been  made,  A.,  in  January,  1882,  went  to  prison,  and  on  the  29th  of 
February,  petitioned  for  his  discharge  under  the  insolvent  debtors  act,. 
and  executed  an  assignment  to  the  assignee ;  and,  on  the  16th  of  May, 
1832,  he  obtained  his  discharge  accordingly.  On  the  8d  of  April,. 
1832,  the  executor  paid  Mrs.  A.  the  amount  of  the  legacy,  which  she 
immediately  paid  over  to  B.,  under  the  authority  before  mentioned : 
and  it  was  held  that  the  property  in  the  legacy  passed  to  A.*s  assignee 
under  the  insolvent  debtors  act.  Baylet,  B.,  in  delivering  the  judg- 
ment of  the  court,  says :  '^  This  instrument  does  not  purpart  to  be  an 
order.  If  it  were  an  order,  it  might  require  a  stamp ;  and  it  is  to  be 
observed  that  there  was  no  fresh  advance  when  the  order  was  given. 
It  is  not  an  order,  nor  is  it  a  power  of  attorney,  for,  it  does  not  authorize 
the  defendant  to  sue  for  or  recover  the  legacy.  It  certainly  might  give 
a  power  to  claim  it  in  equity,  but  it  is  only  a  mere  authority.  It  merely 
imports  that  the  executor  is  to  pay  if  he  pleases.  We  do  not  say  that 
it  will  not  give  a  right  to  this  legacy  in  equity ;  but  it  is  not  so  clear 
that  we  can  say  that  a  court  of  equity  would  certainly  decree  that  the 
legacy  passed  to  the  defendant.  If  a  court  of  equity  be  of  that 
opinion,  they  can  stop  execution.  In  looking  into  the  cases  at  law 
and  in  equity,  I  cannot  see  anything  which  satisfies  me  that  this  is  aa 
assignment."  And,  in  conclusion,  the  learned  baron  said :  "  We  shall 
proceed  on  the  authority  of  Carvalho  v.  Buvn^  and  say,  as  the  equity  is 
not  clear,  that  the  defendant  must  go  to  a  court  of  equity.*'  Here  there 
is  no  traversable  allegation  that  there  were  debts  existing  at  the  date  of 
VOL.  VI. — 18  I 
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the  vesting  order ;  certainly  no  statement  of  the  amount :  it  may  have 
been  less  than  the  amount  of  the  debt  due  to  Davies.  Again,  there  is 
ili^tAH■^  *no  statement  that  the  debts  were  due  at  any  time  after  the  exe- 
^  cution  of  the  deed :  and  this  is  a  matter  that  is  entirely  in  the 
knowledge  of  the  plaintiff  below.  The  earliest  case  upon  the  subject  is 
that  of  Wallwyn  v,  CoutU^  3  Meriv.  707,  which  is  explained  by  Sir  L. 
Shadwell,  V.  C,  in  Garrard  v.  Lord  Lauderdale.  Mr.  Hayes,  in  his 
Introduction  to  Conveyancing,  after  discussing  the  general  doctrine  of 
voluntary  conveyances,  says  :{a)  '^  Of  these  principles,  none  seem  to  be 
better  established  than  this,  that  voluntary  conveyances,  although  void 
as  against  purchasers,  under  the  above  statute,  27  Eliz.  c.  4,  were  yet 
binding  on  the  grantor  and  his  heirs,  who  could  not  recall  them.(i)  But 
a  train  of  recent  decisions  has  established,  that,  where  a  man  vests 
property  in  trustees  for  payment  of  his  debts,  not  as  matter  of  arrange- 
ment with  his  creditors,  but  as  a  mode  of  administering  his  estate  con- 
venient to  himself,  he  may  at  pleasure  revoke  or  vary  the  trusts,  either 
by  express  declaration,  oi^  by  subsequent  inconsistent  acts.(<;)  Unfortu- 
nately, these  decisions  do  not  furnish  the  practitioner  .with  such  distinct 
and  satisfactory  tests  as  enable  him  to  determine  in  what  cases  (with 
reference  to  the  fact  of  creditors  being  parties  or  not, — to  dealings  or 
communications,  contemporaneous  or  subsequent,  by,  with,  or  to  credi- 
tors,— and  to  other  circumstances),  the  deed,  on  being  repudiated  by  the 
maker,  may  be  safely  treated  as  a  nullity.  The  result  of  the  authori- 
ties, so  far  as  it  can  be  collected,  appears  to  be,  that  the  trusts  of  a 
*1481  ^^®^  ^^  *^'^^^  ^^^^  lamst  be  considered  as  created  by  the  debtor 
for  his  own  accommodation,  and  as  liable,  like  directions  given  to 
consignee  or  agent  respecting  the  application  of  the  goods  or  funds  of 
the  principal,(£2)  to  be  countermanded  at  any  time  before  an  actual 
appropriation.  The  most  explicit  judicial  exposition  of  the  doctrine 
states  it  thus : — *  If  a  debtor  conveys  property  in  trust  for  the  benefit 
of  his  creditors,  to  whom  the  conveyance  is  not  communicated,  and  the 
creditors  are  not  in  any  manner  privy  to  the  conveyance,  the  deed 
merely  operates  as  a  power  to  the  trustees,  which  is  revocable  by  the 
debtor,  and  has  the  same  effect  as  if  the  debtor  had  delivered  money  to 
an  agent  to  pay  his  creditors,  and,  before  any  payment  made  by  the 
agent,  or  communication  by  him  to  the  creditors,  had  recalled  the  money 
BO  delivered.'  "(e)  Vice-Chancellor  Wigram  did  not  venture,  in  Kirwan 
V.  Daniely  5  Hare,  493, — ^which  was  relied  on  in  the  court  below, — to 
depart  from  Gerrard  v.  Lord  Lauderdale. 

(a)  Vol.  i.  p.  454,  5th  edit. 

(b)  See  Smith  v.  Garland,  2  Meriv.  123 ;  Fortaeut  Y.  Banutt,  3  Mylne  &  K.  36 ;  Garrard 
V.  Lord  Lauderdale,  2  Rubs.  &  M.  453. 

(c)  Wallvpyn  y.  Coutts,  3  Meriv.  707,  3  Simons,  14,  2  Rues.  &  M.  452,  454 ;  Garrard  t. 
Lord  Lauderdale,  3  Sim.  1,  2  Ruas.  &  M.  451 ;  Acton  v.  Woodgate,  2  Mylne  &  K.  498. 

id)  Williams  ▼.  Everett,  14  East,  582;  Scott  y.  Ponder,  3  MeriY.  652;  Fitzgerald  y.  Stem 
art,  2  Rubs.  6l  M.  457. 
ie)  In  Aeton  y.  Woodgate,  2  Mylne  &  K.  492. 
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This  replication  shows  no  communication  with  the  creditors ;  nor  does 
it  state  with  whom  the  agreement  to  assign  the  debts  was  made,  or  for 
what  consideration.  It  was  attempted  to  argue,  in  the  court  below,  that 
the  pecuniary  consideration  of  5s.  was  sufficient.  [Erle,  J.  You  need 
not  labour  that :  5«.  is  not  a  valuable  consideration  for  the  assignment 
of  a  debt  of  70/.,  which  is  the  amount  of  the  debt  in  the  declaration.] 
The  allegation  that  Davies  alone  is  interested  in  and  entitled  to  the  debt, 
by  virtue  of  the  assignment,  and  that  the  assignee  of  the  insolvent 
court  has  not  claimed  and  cannot  claim  any  benefit  from  the  cause 
of  action,  is  not  a  traversable  allegation ;  it  is  a  mere  conclusion  of 
•law.  In  Dangerfield  v.  Thomas,  9  Ad.  4;  E.  392,  1  P.  &  D-  p^j.g 
287,  to  debt  on  a  bond,  the  defendant  pleaded,  that  the  plain- 
tiff, being  a  trader  within  the  provisions  of  the  bankrupt  act,  had  become 
bankrupt;  that  hfiat  issued  against  htm;  that  he  was  duly  declared  a 
bankrupt,  and  J.  and  K.  were  appointed  assignees;  ^^by  reason  of 
which  premises,  and  by  force  of  the  statute,  the  said  J.  and  K.  became 
and  were  assignees  of  the  estate  and  effects  of  the  plaintiff,  and  entitled 
to  the  said  debt  or  sum  and  cause  of  action  in  the  declaration  mentioned." 
Upon  demurrer  to  the  replication,  it  was  held  that  the  latter  allegation 
was  not  traversable, — being  a  mere  conclusion  of  law.  Here,  it  may  be 
that  there  has  been  an  assignment  to  the  creditors'  assignee,  and  so  the 
interest  of  the  provisional  assignee  may  have  ceased. 

Peacock,  contri.  It  may  be  conceded  that  the  principle  is  correctly 
laid  down  by  the  Master  of  the  Rolls,  in  Acton  v.  Woodgate,  viz. ''  that, 
if  a  debtor  conveys  property  in  trust  for  the  benefit  -of  his  creditors,  to 
whom  the  conveyance  is  not  communicated,  and  the  creditors  are  not  in 
any  manner  privy  to  the  conveyance,  the  deed  merely  operates  as  a 
power  to  the  trustees,  which  is  revocable  by  the  debtor,  and  has  the  same 
effect  as  if  the  debtor  had  delivered  money  to  an  agent  to  pay  his  credi* 
tors,  and  before  any  payment  made  by  the  agent,  or  communication  by 
him  to  the  creditors,  had  recalled  the  money  so  delivered."  [Parke,  B. 
Is  not  bs.  a  good  consideration  here  ?  WiUes  observed  that  he  had  been 
stopped  upon  that  point  ;(a)  and  he  referred  to  Walker  v.  Burrows,  1 
Atk.  93.]  The  question  is,  what  is  the  meaning  of  this  replication  ? 
*The  defendant  has  taken  an  issue  upon  whether  the  conveyance  p^^  r  a 
was  voluntary  or  not.  If  the  debtor  merely  executed  the  deed  '' 
to  the  trustee,  without  any  consideration  moving  from  the  creditors,  it 
must  have  been  a  voluntary  conveyance.  The  jury,  however,  were  satis- 
fied that  it  was  not  voluntary.  In  AmeU  v.  Bean,  8  Bingh.  87,  1  M. 
&  Scott,  151,  B.  and  P.  were  creditors  of  A.  to  a  considerable  extent, 
and  B.  advanced  to  A.  the  further  sum  of  70?.  to  induce  him  to  assign 
over  his  property  to  them  as  security,  as  well  for  the  70Z.,  as  also  for 
tbeir  debts :  no  fraud  being  suggested, — ^it  was  held  that  this  was  a  pur- 
chase of  a  security  by  the  further  advance  of  the  70Z.,  and  therefore  an 

(a)  Parke,  B.,  was  absent  at  that  part  of  the  argument 
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assignment  not  voluntary  within  the  meaning  of  the  insolvent  debtors 
act,  7  G.  4,  c.  57,  s.  32.  Tindal,  C.  J.,  in  delivering  the  judgment  of 
the  court,  there  says :  '^  The  word  ^  voluntary'  in  that  section  must  have 
some  proper  meaning  of  its  own,  distinguishable  from  that  of  ^  fraudu- 
lent;' in  the  first  place,  because  there  could  be  no  occasion  to  make  an 
enactment  that  a  fraudulent  deed  should  be  void,  which  the  common  law 
would  of  itself  have  declared  it  to  be ;  and,  in  the  next  placej  because 
this  very  section  declares  that  assignments  voluntarily  made  under  the 
circumstances  therein  mentioned,  should  be  deemed,  and  were  declared 
to  be,  fraudulent  and  void.  We  think  the  word  *  voluntarily*  is  used  in 
the  statute  to  denote  either  an  assignment  made  without  such  valuable 
consideration  as  is  sufficient  to  induce  a  party  acting  really  and  bond  fide 
under  the  influence  of  such  consideration,  or  an  assignment  made  in  favour 
of  a  particular  creditor  spontaneously  and  without  any  pressure  on  his 
part  to  obtain  it.  If  in  any  case  a  doubt  arises  as  to  the  real  value 
of  the  consideration,  or  as  to  the  real  motive  of  the  debtor  in  making 
the  assignment,  such  question  must  be  decided  by  the  jury,  who  will 
*1  p;n   *^®*®^™^^®  whether  it  is  a  bond  fide  transaction,  or  a  mere  collu- 

-l  sion  to  evade  the  statute."  It  is  not  necessary,  in  order  to 
support  a  conveyance  to  a  creditor,  that  there  should  have  been  pres- 
sure on  the  part  of  the  creditor,  or  an  apprehension  on  the  part  of  the 
insolvent,  that,  by  not  making  it,  he  should  be  in  a  worse  condition : 
Mogg  V.  Baker,  4  M.  &  W.  348.  [Parkk,  B.  What  the  jury  have 
found  here,  is,  the  compound  proposition — that  the  deed  was  not  volun- 
tarily made  by  the  plaintifi*,  and  with  the  view  and  intention  of  petition- 
ing the  insolvent  court.  Alderson,  B.  It  is  not  inconsistent  with  the 
finding,  that  the  jury  may  have  thought  the  conveyance  voluntary. 
Parke,  B.  The  defect  is  not  cured  by  the  verdict.]  It  must  stand, 
then,  upon  the  fact  of  the  defendant  having  pleaded  over.  What  is  the 
meaning  of  the  allegation  in  the  replication,  that,  by  an  indenture  made 
between  the  plaintiff  of  the  one  part,  and  Davies  of  the  other  part  ?  &c. 
Made  between  the  parties,  necessarily  imports  that  it  was  executed  by 
both  of  them.  In  Wilson  v.  Woolfyres,  6  M.  &  S.  341,  in  covenant,  the 
plaintiffs  declared  that  A.,  B.,  C,  and  D.,  by  indenture^  demised  to  the 
defendant,  &c.  And  Lord  Ellenborouqh  said :  *^  The  allegation  is, 
that  the  four  demised  by  indenture,  which  imports  that  they  demised  by 
an  operative  indenture ;  and  this  implies  both  a  sealing  and  a  delivery 
by  the  four/'  Cardwell  v.  Lucas,  2  M.  &  W.  Ill,  is  to  the  same  effect. 
[Parke,  B.  Here,  Davies  is  only  a  trustee.  The  recital  cannot  affect 
the  assignee.]  As  against  the  insolvent,  he  is  estopped  from  saying 
that  the  conveyance  was  not  made  in  pursuance  of  some  agreement.  So 
also  would  Davies  be.  [Alderson,  B.  It  may  have  been  an  agree- 
ment with  Davies:  but  that  will  not  help  you.]  In  Comyn's  Digest,  tit. 
*1^21   ^^^^^^^  (^-  ^^)»  ^^  ^8  s"^*^»  "in  debt  on  bond  to  *make  an  estate 

-*   to  A.,  if  the  defendant  pleads  that  he  enfeoffed  another  to  the 
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use  of  A., — which  is  not  good  without  showing  that  A.  was  a  party,  or 
had  the  deed,  &c. ;  yet,  if  the  plaintiff  replies,  that  he  did  not  enfeoff, 
this  aids  the  bar:"  and  for  this  is  cited  SttUfield  v.  Somerset^  Cro.  Eliz. 
825.  Can  the  defendant  below,  upon  the  admission  contained  in  these 
pleadings,  say,  that,  though  the  debts  were  assigned  to  Davies,  he  was 
merely  constituted  an  agent  to  pay  the  creditors  of  Keating  ?  The  legal 
operation  of  the  deed  is,  as  is  alleged  in  the  replication,  to  make  Davies 
a  trustee  for  the  creditors.  Whether  the  assignee  of  the  insolvent 
debtors  court  has  claimed  or  not,  he  may  claim.  [Coleridob,  J.  Sup- 
pose there  had  been  a  general  demurrer  to  the  replication,  would  the 
allegation  that  Sturgis  has  not  claimed,  and  cannot  claim,  be  an  aver- 
ment of  fact,  or  a  conclusion  of  law  ?  You  seem  to  make  no  distinction 
between  aider  by  pleading  over,  and  a  general  demurrer.]  A  deed 
being  alleged,  the  other  party,  by  pleading  over,  admits  that  it  is  under 
seal.  •  [Parke,  B.  A  defective  allegation  is  cured  by  pleading  over, 
but  the  want  of  an  allegation  is  not  supplied.  Alderson,  B.  The 
replication  is  not  good,  unless  it  shows  an  irrevocable  assignment  of  the 
debt.]  D'Amay  v.  Chesneau  is  rather  an  authority  for  than  against  the 
defendant  in  error ;  as  is  also  Jones  v.  Yates,  9  B.  &  C.  582, 4  M.  &  R.  613. 
The  decision  in  Carvalho  v.  Bum^  4  B.  &  Ad.  382,  proceeded  upon  the 
ground  that  there  was  no  assignment  of  the  specific  goods  :  if  there  had 
been,  the  goods  would  not  have  passed  to  the  assignees.  Pamham  v.  Bursty 
8  M.  &  W.  743,  is  very  much  in  point.  That  was  an  action  of  assumpsit 
by  hnsband  and  wife,  for  money  lent  to  the  defendant  by  the  wife  whilst 
»\\e  was  sole  and  unmarried.  The  defendant  pleaded,  that  B.,  the  husband, 
^became  bankrupt,  and  that  his  assignees  were  duly  appointed,  1-41150 
and  accepted  the  appointment,  before  the  commencement  of  the 
suit,  by  reason  whereof  the  assignees  became  entitled  to  the  supposed 
debts  and  causes  of  action  in  the  declaration  mentioned.  The  plaintiff 
replied,  that,  before  the  intermarriage  of  the  plaintiffs,  and  whilst  C, 
the  wife,  was  sole  and  unmarried,  to  wit,  on,  &c.,  by  an  indenture  then 
made  betwean  the  said  B.  of  the  first  part,  the  said  C.  of  the  second 
part,  and  T.  H.  and  R.  T.  J.  of  the  third  part  (being  a  settlement 
entered  into  before  the  marriage  of  the  plaintiffs),  the  sums  of  money 
in  the  declaration  mentioned  were  assigned  to  the  said  T.  H.  and  R.  T. 
J.,  to  have,  receive,  and  recover,  and  to  hold  the  same  to  them,  upon 
certain  trusts  in  the  indenture  mentioned,  in  favour  of  C,  and  for  her 
sole  and  separate  use  during  her  life,  and  for  the  child  or  children  of  the 
intended  marriage.  The  replication  then  stated,  that  the  plaintiffs 
appointed  T.  H.  and  R.  T.  J.  as  their  attorneys  to  recover  the  said  sums 
from  the  defendant,  for  the  purpose  of  holding  the  same  upon  the  trusts 
aforesaid,  and  that  the  action  was  commenced  and  prosecuted  in  the 
names  of  the  plaintiffs  at  the  instance  and  by  the  direction  of  T.  H.  and 
R.  T.  J.,  by  virtue  of  the  power  given  to  them,  and  for  the  purpose  of 
recovering,  receiving,  and  holding  the  said  sums  of  money  as  the  trustees 

l2 
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named  in  the  said  indenture,  and  npon  the  trusts  in  favour  of  the  said 
C,  and  of  the  children  of  the  said  marriage,  and  no^.  for  the  use  or 
benefit  of  the  plaintiff  B.,  or  of  his  creditors  under  the  fiat.     It  iras 
held,  on  demurrer,  that  the  replication  was  good,  and  that  the  debt  did 
not  pass  to  the  assignees  under  the  bankruptcy  of  the  husband,  but 
might  be  sued  for  by  the  husband  and  wife.     Upon  the  face  of  this 
replication,  it  appears  suflSciently,  at  least  after  pleading  over,  that  the 
^I'vil  ^^^^  ^°  question  was  assigned  to  Da  vies  for  a  *  valuable  con- 
sideration, upon  certain  trusts,  and  with  a  power  to  sue ;  and 
therefore  that  he  became  entitled  to  the  debt  as  trustee  for  the  creditors. 
WiUeij  in  reply.     Some  of  the  propositions  advanced  on  the  other 
side,  though  not  admitted,  it  is  unnecessary  to  dispute.     They  are  inap- 
plicable to  a  description  of  property  that  is  only  assignable  in  equity. 
In  Pierey  v.  Roberts,  1  Mylne  &  K.  4,  a  testator  bequeathed  a  legacj 
of  400/.  to  his  executors,  upon  trust,  to  pay  the  same  to  his  son,  in  such 
Fmaller  or  larger  portions,  at  such  time  or  times,  and  in  such  way  or 
manner,  as  they  should  in  their  judgment  and  discretion  think  fit :  and 
it  was  held,  that  the  discretion  of  the  executors  was  determined  by  the 
insolvency  of  the  legatee,  and  that  the  legacy  vested  in  the  assignee  of 
the  insolvent.     By  the  37th  section  of  the  1  &  2  Vict.  c.  110,  the 
debt  in  question  was  primd  facie  vested   in  the  provisional  assignee 
of  the  insolvent  court.     To  make  this  replication  good,  it  should  show 
that  ttie  whole  equitable  interest  in  the  debt  was  out  of  the  assignee  at 
the  date  of  the  vesting  order.     What  are  the  facts  the  plaintiff  relies 
on  to  show  that?     That  Keating  assigned  the  debt  in  question,  with 
other  debts,  the   amount  of  which   is   not  specified,  to   Davies ;  that 
the  assignment  is  not  one  under  which  Davies  takes  the  whole  bene- 
ficial  interest,  but  by  which  he  becomes  in  equity  bound  to  exercise 
the  power  vested  in  him  in  one  particular  way  only,  viz.  in  paying,  in 
the  first  place,  the  expenses  of  the  conveyance  and  of  the  execution 
of  the  trusts,  secondly,  in  paying  off  certain  persons  who   are   sug- 
gested  to  be  creditors  of  the  assignor  at  the  time  of  the  assignment, 
but  who  are  not  alleged  to  have  been  so  at  the  date  of  the  vesting 
order,   and,   thirdly,  to   pay   over   to   the   assignor  the   surplus   thnt 
4^-1  rr-i  *might  remain  after  payment  of  the  expenses  and  debts.     Assum- 
ing every  word  of  the  replication  to  be  consistent  with  the  truth, 
it  is  obvious  that  there  marf  be  many  states  of  fact  that  would  negative  the 
right  of  Davies  to  recover  this  debt,  in  equity.     The  debts  alleged  to  be 
owing  to  the  several  creditors  named,  may  not  have  been  due  at  the  time 
of  the  vesting  order ;  or  they  may  have  been  previously  paid  by  Keating. 
It  is  not  averred  that  the  creditors  knew  of  or  assented  to  the  assign- 
ment, or  that  Davies  undertook  tobe  their  agent  or  trustee.     The  con- 
clusion of  fact  is,  that,  at  the  time  of  the  vesting  order,  there  may  or  may 
not  have  been  some  equity  in   Sturgis,  the  provisional  assignee  of  thj 


6  MANNING,  GRANGER,  &  SCOTT.  156 

insoWent  debtors  court.  Then,  does  the  concluding  averment, — ^'  that 
this  action  was  commenced,  under  and  by  virtue  of  the  said  indenture, 
upon  and  in  respect  of  the  causes  of  action  in  the  declaration  mentioned, 
and  to  recover  the  debts  and  moneys  therein  mentioned  for  the  sole  use 
and  benefit  of  Davies,  who  alone  became  and  was  and  is  beneficially 
interested  therein  and  entitled  thereto  by  virtue  of  the  said  indenture, 
and  not  in  any  manner  for  the  use  or  benefit  of  the  plaintifi",  or  his  said 
assignee,  or  his  creditors,  as  such  insolvent  in  the  plea  mentioned  ;  and 
that  Stargis  has  not  claimed,  and  cannot  claim,  nor  does  he  claim,  any 
benefit  from  the  said  causes  of  action  in  the  declaration  mentioned,  or 
either  of  them,  or  any  part  thereof," — at  all  help  the  case  ?  Dangerfield 
V.  TAamas  shows  that  all  that  is  mere  conclusion  of  law,  and  cannot  be 
traversed.  CardweU  v.  Lticas  was  cited  for  the  purpose  of  showing  that 
the  replication  sufficiently  alleges  that  Davies  executed  the  deed.  That 
may  be  so ;  though  some  doubt  is  thrown  upon  that  case  by  Cooch  v. 
Goodman^  2  Q.  B.  580,  which  latter  case  is  adopted  in  Hill  v.  The  Taff 
VdU  *  Railway  Company. {a)  Assuming,  however,  that  the  repli-  ri^\ra 
cation  does  sufficiently  show  that  the  deed  was  executed  by 
Davies,  Be9t  v.  Argle%  is  an  authority  for  the  position,  that  a  court  of 
law  will  not  give  effect  to  such  a  conveyance,  unless  it  discloses  a  clear 
equity  in  the  trustee.  Cur.  adv.  vvit, 

Parkb,  B.,  now  delivered  the  judgment  of  the  court : — 

This  is  the  case  of  a  writ  of  error  on  a  judgment,  after  verdict,  in  an 
action  in  the  Common  Pleas.  It  depends  on  the  goodness  of  a  replica- 
tion, the  objections  to  which  are  made  for  the  first  time  before  us. 

The  plaintiff  claims  by  the  declaration  a  debt  for  goods  sold  and 
delivered.  The  defendant  pleads,  in  due  form,  that  the  plaintiff  had 
become  insolvent,  and  that  an  order  of  the  insolvent  court  had  been 
made,  vesting  the  debt  in  the  provisional  assignee.  The  replication 
states  an  assignment  of  the  debt  before  the  commencement  of  the  impri- 
sonment, in  trust  for  creditors  of  the  plaintiff.  To  this  replication,  there 
is  a  rejoinder,  stating  that  the  assignment  was  voluntarily  made  by  the 
plaintiff,  then  being  in  insolvent  circumstances,  with  a  view  and  intention 
of  petitioning  the  court  for  his  discharge,  contrary  to  the  statute.  The 
surrejoinder  denied  this  allegation ;  and,  on  issue  joined,  the  verdict 
-was  for  the  plaintiff,  and  judgment  given  thereupon  in  the  court  of 
Common  Pleas. 

The  objection  taken  before  us  was,  that  the  replication  was  bad  in 
substance ;  that  the  right  to  recover  the  debt  in  question  was  shown  by 
the  plea  to  be  in  the  provisional  assignee  ;  and  that  all  the  equitable  title 
to  that  debt  was  not  shown  by  the  replication  to  be  taken  ^outof  rn^^fin 
the  insolvent,  and  transferred  to  Davies  before  the  vesting  order, 
and,  consequently,  that  the  right  to  recover  the  amount  vested  in  the 

(a)  Not  reported. 
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provisional  assignee,  the  insolvent  having  both  a  legal  and  equitable  title 
to  it. 

In  order  to  explain  this  objection,  it  is  necessary  to  state  the  replica- 
tion more  fully.  It  was  to  this  effect, — that  the  plaintiff,  before  the  im- 
prisonment, was,  by  an  indenture  then  made  between  him  on  the  one 
part,  and  Davies  of  the  other  part, — after  reciting  that  he,  the  plaintiff, 
being  justly  indebted  to  several  persons  named,  in  several  sums  set 
opposite  to  their  names  in  a  schedule,  and  being  desirous  to  make  provi- 
sion for  the  payment  of  them,  had  determined  and  agreed  (not  saying 
with  the  creditors)  to  assign  certain  debts  to  Davies,  upon  the  trusts 
thereafter  declared, — the  plaintiff,  in  pursuance  of  the  agreement,  and 
in  consideration  of  five  shillings  paid  by  Davies  at  or  before  the  execu- 
tion of  the  deed,  bargained,  sold,  and  assigned,  irUer  alia,  the  debt  in 
question,  to  have  and  to  hold  to  Davies  absolutely,  upon  trust,  neverthe- 
less, to  collect  and  receive  the  assigned  debts,  and,  out  of  the  moneys 
to  be  received,  to  pay  the  costs  and  expenses  of  the  deed  and  the  exe- 
cution of  the  trusts,  and  then  to  pay  rateably  to  the  several  persons 
named  the  debts  or  sums  set  opposite  their  names  in  a  schedule  thereon ; 
and  authority  is  stated  to  be  given,  to  sue  for  the  debts  assigned,  as  the 
plaintiff's  attorney.  It  then  proceeds  to  aver  that  the  action  was  com- 
menced, by  virtue  of  the  indenture,  for  the  sole  use  of  Davies,  who  is 
alleged  to  be  alone  interested  in  and  entitled  to  the  debty  by  virtue  thereof, 
and  not  for  the  use  of  the  plaintiff  or  his  assignee,  and  that  the  insolvent 
assignee  has  not  claimed,  and  cannot  claim  axij  benefit  from  the  cause 
of  action  in  the  declaration  mentioned. 

*i  f^S^l  *^*  ^*®  conceded  that  the  law  was  correctly  laid  down  by  Sir 
J  John  Leach,  in  Acton  v.  Woodgate^  2  Mylne  k  K.  492,  that,  if  a 
debtor  convey  property  in  trust  for  creditors,  to  whom  the  conveyance  is 
not  communicated,  and  the  creditors  are  not  in  any  manner  privy  to  the 
conveyance,  the  conveyance  operates  only  as  a  power  to  the  trustee, 
which  is  revocable  by  the  debtor,  and  is  the  same  as  if  he  had  given 
money  to  an  agent  to  pay  his  creditors,  to  whom  no  communication  had 
been  made.  The  deed,  therefore,  in  this  case,  until  third  persons  had 
agreed  or  assented  to  it,  or  at  least  had  it  communicated  to  them  (if, 
indeed,  that  would  be  sufficient),  was  a  mere  revocable  transfer,  and 
consequently  was  revoked  by  the  insolvency. 

The  objections,  on  the  argument  before  us,  were,  that  it  was  consist- 
ent with  every  express  allegation  in  the  replication,  that  the  persons 
named  were  not  creditors,  and  that  none  of  them  were  parties  to  or 
cognisant  of  the  deed,  if  it  was  treated  as  a  deed  of  trust  for  the  parties 
named. 

If  it  had  not  been  for  the  last  allegations  in  the  replication,  we  should 
have  thought  the  objections  to  its  sufficiency  would  have  been  good  in 
arrest  of  judgment ;  and  with  these  allegations  the  replication  would 
'  ave  been  unquestionably  bad  on  special  demurrer,  for  not  stating  what 
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the  facts  were  which  vested  the  right  to  the  debt  in  the  trustee,  and 
deprived  the  insolvent  assignee  of  all  title  to  it :  but,  after  verdict,  we 
think  the  replication  sufficient,  the  objection  being  merely  that  it  con- 
tains a  defective  statement  of  the  plaintiff's  title,  and  so  is  cured  by  the 
statutes  of  jeofails. 

It  is  too  loose  and  general  an  allegation,  but  is  in  substance  sufficient ; 
and  it  could  not  be  true,  unless  all  the  circumstances  necessary  to  vest 
the  debt  in  the  ^trustee,  in  trust  for  the  other  persons,  and  take  ^^^  ^^ 
it  out  of  the  assignee  under  the  insolvency,  had  existed.  ^ 

Defects  as  great  as  this  have  been  held  to  be  cured  after  verdict. 
Thus,  a  general  averment  of  performance  of  all  things  in  a  declaration, 
where  the  plaintiff  was  bound  to  perform  a  particular  condition  prece- 
dent, is  good  after  verdict.  *'  It  is  good  in  substance,  though  not  in 
form ;  and  the  defendant  might  have  demurred,  but  he  will  not  have 
advantage  of  the  matter  of  form  after  verdict:*'  Vivian  v.  Shipling^ 
Cro.  Gar.  884.  Thorpe  v.  Thorpe^  Lutw.  253,  is  a  similar  csLse.  So, 
in  Pippet  v.  Eeame,  5  B.  &  Aid.  634,  the  omission  to  set  out  the 
indictment,  in  an  action  for  a  malicious  indictment, —  in  Wilkinson  v 
Martin^  2  Or.  &  J.  658,  the  statement  that  a  close  was  the  freehold  of 
certain  persons,  with  a  deduction  of  the  title,  when  seisin  in  fee  ought 
to  have  been  averred. 

It  is  not  necessary  to  multiply  instances  of  a  defective  statement  of 
title,  which  is  not,  properly  speaking,  cured  by  verdict,  but  unobjection- 
able after  it.  Judgment  affirmed. 

♦ELDERTON  v.  EMMONS.    May  15.  [*160 

A  count  in  assumpsit  against  the  secretary  of  a  joint-stock  company,  stated,  that,  on  the  30ih 
of  November,  1844,  U  wa»  agreed  by  and  between  the  plaintiff  and  the  company,  that,  from 
the  let  of  Januory  then  next,  the  plaintiff,  aa  the  attorney  and  solicitor  of  the  company, 
should  receive  and  accept  a  salary  of  1002.  per  annumf  in  lieu  of  rendering  an  annual  bill  of 
c-osts  for  general  business  transacted  by  him  for  the  company,  and  should  and  would  ibr  such 
salary  advise  and  act  for  the  company  on  all  occasions  in  all  matters  connected  with  the  com- 
pany, with  certain  exceptions.  The  count  then  proceeded  to  state,  that,  the  said  agreement 
being  so  made,  in  consideration  that  the  plaintiff  had,  at  the  request  of  the  company,  pre- 
mised the  company  to  perform  and  fulfil  the  same  in  all  things  on  his  part,  the  company 
promised  to  perform  and  fulfil  the  same  in  all  things  on  their  part,  and  to  retain  and  employ 
him  as  mcft  attorney  and  solicitor  of  the  company  on  the  terms  aforesaid  ;  and  alleged  for 
breach,  that  the  company,  disregarding  their  promise  and  agreement,  did  not  nor  would  con- 
tinue to  retain  or  employ  the  plaintiff  as  such  attorney  or  solicitor  on  the  terms  aforesaid,  but 
wrongfully  and  without  sny  reasonable  cause  dismissed  and  discharged  him  from  such  em- 
ployment and  retainer,  and  thence  hitherto  refused  to  retain  or  employ  him  as  such  attorney 
or  solicitor : — 

Held, — reveraing  the  judgment  of  the  court  of  Common  Pleas, — ^that  the  count  was  good  after 
▼erdict ;  for,  that  it  sufficiently  alleged  an  agreement  by  the  company  creating  the  rela- 
tion of  attorney  and  client,  and  a  promise  to  continue  that  relation  at  least  for  a  year ;  and 
that  the  subsequent  allegation  of  a  promise  to  "  retain  and  employ"  the  plaintiff  as  b.ich  attor- 
ney and  solicitor,  was  mere  redundancy  of  expression. 

Assumpsit  against  the  defendant  as  secretary  for  the  time  being  of 
The  Church  of  England  Life  and  Fire  Assurance,  Trust  and  Annuity 
Company. 

VOL.  VI. — 14 
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The  first  count  of  the  declaration  stated,  that,  theretofore,  to  wit,  on 
the  2d  of  February,  1841,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  said  company,  had  agreed  to  become  the  permanent 
attorney  and  solicitor  of  the  said  company,  and  to  act  as  such,  for  rea- 
sonable reward  to  be  therefore  paid  by  the  said  company  to  the  plaintiff 
for  his  services  in  that  behalf,  they  the  said  company  promised  the 
plaintiff  to  retain  and  employ  him  as  such  permanent  attorney  and 
solicitor ;  that,  after  the  making  of  the  said  agreement,  and  in  pursu- 
*lf)l1  ^^^^  thereof,  to  wit,  on  the  day  and  year  '^'aforesaid,  the  said 
^  company  did  in  fact  retain  and  employ  him  as  such  permanent 
attorney  and  solicitor  as  aforesaid,  and  he  the  plaintiff  then  became  and 
was,  and  acted  as,  the  permanent  attorney  and  solicitor  of  the  said  com- 
pany, and  had  always  from  thence  been  ready  and  willing  to  continue 
to  act  as  the  permanent  attorney  and  solicitor  of  the  said  company, — 
of  which  the  said  company  had  at  all  times  notice ;  yet  that  the  said 
company,  disregarding  their  said  promise,  did  not  nor  would  permit  or 
suffer  the  plaintiff  to  continue  to  be  the  attorney  and  solicitor  of  the 
said  company,  or  to  act  as  such,  but  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  25th  of  May,  1845,  without  the 
consent  of  the  plaintiff,  and  against  his  will,  appointed  certain  other 
persons,  to  wit,  J.  C.  and  D.  J.  L.,  to  be  the  attorneys  and  solicitors  of 
the  said  company,  and  wrongfully,  and  without  any  just  or  reasonable 
cause  for  so  doing,  discharged  the  plaintiff  from  being  or  acting  as 
attorney  and  solicitor  of  the  said  company,  and  deprived  him  of  all  gains 
and  profits  which  could  have  arisen  or  accrued  to  him  in  that  behalf,  to 
wit,  gains  and  profits  to  the  amount  of  50007. 

The  second  count  stated,  that,  afterwards,  to  wit,  on  the  30th  of 
November,  1844,  it  was  agreed  by  and  between  the  plaintiff  and  the 
said  company,  that,  from  the  1st  of  January  then  next,  the  plaintiff,  as 
the  attorney  and  solicitor  of  the  said  company,  should  receive  and 
accept  a  salary  of  1002.  per  annum^  in  lieu  of  rendering  an  annual  bill 
of  costs  for  general  business  transacted  by  the  plaintiff  for  the  said  com- 
pany as  such  attorney  and  solicitor,  and  should  and  would,  for  such 
salary  of  lOOZ.  per  annum^  advise  and  act  for  the  said  company  on  all 
occasions,  in  all  matters  connected  with  the  said  company  (the  prose- 
cuting or  defending  of  suits,  the  preparation  of  bonds  or  other  securities 
for  advances  by  the  said  company,  and  moneys  disbursed  by  the 
*lfi21  *P^*^'^*^^»  being  excepted,  and  the  plaintiff  being  allowed,  in 
^  respect  of  such  matters,  to  make  the  usual  and  regular  charges 
of  an  attorney  and  solicitor),  and  that  the  plaintiff  should  attend  the 
secretary  of  the  said  company,  as  well  as  the  board  of  directors  thereof, 
and  the  meetings  of  the  proprietors  thereof,  when  required ;  that,  the 
said  agreement  being  so  made,  afterwards,  to  wit,  on  the  said  80th  of 
November  in  the  year  aforesaid,  in  consideration  that  the  plaintiff  had^ 
at  the  request  of  the  said  company,  promised  the  said  company  to  per- 
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form  and  fulfil  the  same  in  all  things  on  his  part,  the  said  company 
promised  the  plaintiff  to  perform  and  fulfil  the  same  in  all  things  on 
their  part,  and  to  retain  and  employ  him  as  suck  attorney  and  solicitor 
of  the  said  company  on  the  terms  aforesaid;  and  that,  although  the 
said  company  did,  for  a  certain  small  space  of  time  thereafter,  to  wit, 
for  the  space  of  four  months,  in  pursuance  and  fulfilment  of  the  said 
agreement,  and  of  their  promise  in  that  behalf,  retain  and  employ  the 
plaintiff  as  such  attorney  and  solicitor,  on  the  terms  aforesaid,  and  did 
pay  him  a  small  part  of  the  said  salary,  to  wit,  50Z.,  and  although  the 
plaintiff  was  at  all  times  from  the  making  of  the  said  agreement 
hitherto  ready  and  willing  to  advise  and  act  for  the  said  company,  and 
accept  the  said  salary,  on  the  terms  aforesaid,  and  in  all  other  respects 
to  fulfil  the  said  agreement  on  his  part, —  of  which  the  said  company 
always  had  notice, — yet  the  said  company,  disregarding  their  said 
agreement,  and  their  promise,  did  not  nor  would  continue  to  retain  or 
employ  the  plaintiff  as  such  attorney  or  solicitor  of  the  said  company,  on 
the  terms  aforesaid,  but,  on  the  contrary  thereof,  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  25th  of  May,  1845,  wrong- 
fully, and  without  any  reasonable  cause,  dismissed  and  discharged  the 
plaintiff  from  such  employment  and  retainer,  and  then  and  from  thence 
^hitherto  had  wholly  refused  to  retain  or  employ  him  as  such  r^igo 
attorney  and  solicitor  of  the  said  company,  or  to  pay  him  the 
salary  aforesaid  ;  by  reason  of  which  last-mentioned  premises,  the  plain- 
tiff had  wholly  lost  and  been  deprived  entirely  of  the  said  salary  of  lOOZ., 
and  also  of  divers  great  gains  and  profits  which  he  might  and  otherwise 
would  have  derived  from  such  employment  in  and  about  the  prosecuting 
and  defending  of  divers  suits  respectively  brought  by  and  against  the 
Baid  company,  and  in  and  about  the  preparing  of  divers  bonds,  contract}:, 
and  securities  for  the  said  company,  and  otherwise,  to  wit,  to  the  amount 
of  5000?.,  and  had  been  and  was  in  other  respects  greatly  injured  and 
damnified. 

There  was  also  a  count  for  work  and  labour,  and  a  count  for  money 
found  due  upon  an  account  stated. 

After  verdict  for  the  plaintiff,  the  judgment  on  the  second  count  was 
arrested  in  the  court  of  Common  Pleas,  on  the  ground  that  the  agree- 
ment therein  stated  did  not  necessarily  imply  a  promise  by  the  company 
to  employ  the  plaintiff,  and  that,  the  consideration  being  exhausted  by 
the  mutual  promises,  there  was  nothing  to  su^ain  the  latter  branch  of 
the  company's  promise.(a) 

Upon  this  judgment,  the  plaintiff  brought  a  writ  of  error.  The  case 
was  argued  in  the  last  Michaelmas  vacation,  before  Parke,  B.,  Alber- 
RON,  B.,  RoLFE,  B.,  WiGHTMAN,  J.,  Erle,  J.,  and  Platt,  B. 

Hoggins,  for  the  plaintiff  in  error.  The  judgment  of  the  court  below 
proceeded  upon  the  ground  that  the  consideration  was  executed,  and  that 

ca)  Vide  4  Man.  Gr.  &  S.  479. 
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the  law  would  not  imply  sach  a  promise  as  is  here  alleged.  This  is  not, 
"^1641  ^^^^^^»  ^^^  ^^  ^^  ^^  implied  promise  resulting  from  ^the 
^  agreement  stated,  but  of  an  express  promise.  The  agree- 
ment in  the  earlier  part  of  the  count,  is,  that  the  plaintiff  should 
receive  1002.  per  annum  in  lieu  of  rendering  an  annual  bill  of  costs,  and 
would  for  such  salary  advise  and  act  for  the  company  as  their  attorney 
and  solicitor ;  and  the  jury  have  found  that  the  company  promised  to 
retain  and  employ  the  plaintiff  as  such  attorney  and  solicitor.  Every 
intendment  is  to  be  made  in  favour  of  the  plaintiff,  after  verdict.  Labour, 
though  unsuccessful,  is  a  good  consideration  for  an  assumpsit :  Lamp- 
'  leigh  V.  Braithwaitj  Hobart,  105,  1  Smith's  Leading  Cases,  67.  In 
Thornton  v.  Jenym,  1  M.  t  G.  166,  1  Scott,  N.  R.  62,  the  defendants 
ordered,  on  behalf  of  the  corporation  of  the  Bedford  Level,  that  a  con- 
tract should  be  entered  into  with  the  plaintiff  for  the  erection  of  certain 
cofferdams,  at  the  sum  of  5000?. ;  that  30002.  should  be  paid  to  the 
plaintiff  upon  the  execution  of  the  contract,  and  upon  an  assignment  of 
the  materials  required  for  striking  the  dams,  to  the  corporation,  as  a 
security  for  the  sum  so  advanced,  and  the  residue  when  the  work  was 
completed.  The  declaration,  after  setting  out  the  order,  alleged,  that 
^^  thereupon,  the  said  order  being  so  made,  in  consideration  of  the  pre- 
mises, and  also  in  consideration  that  the  plaintiff  had  then  promised  the 
defendants  to  observe  and  perform  all  things  in  the  said  order  contained 
on  his  behalf  to  be  observed  and  performed,  the  defendants  then  pro- 
mised  the  plaintiff  that  all  things  should  be  observed  and  performed, 
which  in  the  said  order  were  contained  on  the  part  and  behalf  of  the 
said  corporation,  and  of  them  the  defendants,  to  be  observed  and  per- 
formed." And  it  was  held  that  the  declaration  disclosed  a  sufficient  con- 
sideration for  the  promise  of  the  defendants,  that  the  corporation  should 
♦ifi*^!  *®^*®^  ^^^  ^^^  contract.  Tindal,  C.  J.,  there  said  (1  M.  k  G. 
-^  188) :  ''It  is  conceded  that  a  by-gone  consideration,  unless  sup- 
ported by  a  request,  will  not  sustain  a  subsequent  promise.  One  of  the 
oldest  authorities  on  this  subject  is  Sunt  v.  Bate,  Dyer,  272,  where  it 
was  held  that  an  assumpsit  will  not  lie  on  a  consideration  that  is  executed. 
So,  again,  in  1  Rollo's  Abridgment,  fo.  11,  West  v.  Westy  11  Jac.  1, 
it  is  said  that  a  consideration  wholly  executed  {tout  oustrement  passe)  is 
not  good :  thus,  if  a  man  disburse  money  about  the  affairs  of  another 
without  request,  and  then  the  latter  promise,  that,  in  consideration  of 
the  former  having  laid  out  his  money  for  him,  he  will  pay  him  202.,  that 
is  not  a  good  consideration, — ^being  completely  executed.  But  the  lan- 
guage of  this  declaration  is  quite  compatible  with  the  supposition,  that, 
the  parties  being  together,  the  promises  were  then  concurrently  and 
mutually  made.  I  think  that  the  fair  and  reasonable  construction  of 
this  allegation  is,  that  the  word  '  then'  relates  to  the  same  period  of 
time  in  the  case  of  both  promises ;  and  that  we  are  not  bound  to  refer 
the  one  promise  to  a  period  antecedent  to  the  other,  although  the  plain- 
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tiff's  promise  may  possibly  have  preceded  the  defendants',  but  that  we 
may  take  them  to  have  been  simultaneously  made."  So,  here,  the  court 
will  assume  the  promises  to  have  been  simultaneous.  The  recited  agree- 
ment imposed  no  obligation  upon  the  one  party  to  employ,  or  upon  the 
other  to  perform  service:  but  upon  that  the  subsequent  agreement  is 
come  to  which  binds  both.  The  judgment  of  the  Court  of  Common 
Pleas,  in  Kaye  v.  Dutton,  7  M.  &  G.  807,  8  Scott,  N.  R.  495,  is  im- 
portant.  It  was  there  argued,  on  the  part  of  the  defendant,  amongst 
other  things,  that  the  promise  was  laid  in  respect  of  an  executed  con- 
sideration, but  was  not- *such  a  promise  as  would  have  been  r^^nr^ 
implied  by  law  from  that  consideration ;  and  that,  in  point  of  ^ 
law,  an  executed  consideration  will  support  no  promise,  although  express, 
other  than  that  which  the  law  itself  would  have  implied.  Upon  that  the 
lord  chief  justice  observes : — "  The  cases  cited  by  the  defendant,  viz. 
Broum  v.  Orump^  1  Marsh.  667,  6  Taunt.  800,  Q-ranger  v.  Collins^  6 
M.  &  W.  458,  Hopkim  v.  Lagan,  6  M.  &  W.  241,  7  Dowl.  P.  C.  360, 
Ja€k$on  V.  Cobhin,  8  M.  4;  W.  790,  1  Dowl.  N.  S.  96,  and  Roscoria  v. 
ITiamaa,  8  Q.  B.  284,  2  Gale  k  D.  508,  certainly  support  that  proposi- 
tion, to  this  extent, — that,  where  the  consideration  is  one  from  which  a 
promise  is  by  law  implied,  th^re  no  express  promise  made  in  respect  of 
that  consideration,  after  it  has  been  executed,  differing  from  that  which 
by  law  would  be  implied,  can  be  enforced.  But  those  cases  may  have 
proceeded  on  the  principle,  that  the  consideration  was  exhausted  by  the 
promise  implied  by  law  from  the  very  execution  of  it ;  and,  consequently, 
any  new  promise  made  afterwards  must  be  nudum  pactum,  there 
remaining  no  consideration  to  support  it.  But  the  case  may,  perhaps, 
be  different  where  there  is  a  consideration  from  which  no  promise  would 
be  implied  by  law  ;  that  is,  where  the  party  suing  has  sustained  a  detri- 
ment to  himself,  or  conferred  a  benefit  on  the  defendant,  at  hit  request, 
under  circumstances  which  would  not  raise  any  implied  promise.  In 
snch  cases,  it  appears  to  have  been  held,  in  some  instances,  that  the  act 
done  at  the  request  of  the  party  charged,  is  a  sufficient  consideration  to 
render  binding  a  promise  afterwards  made  by  him  in  respect  of  the  act  so 
done.  Hunt  v.  Bate,  and  several  cases  mentioned  in  the  margin  of  the  re- 
port of  that  case,  seem  to  go  to  that  extent :  as  also  do  some  others  collected 
in  *Rolle*8  Abridgment,  tit.  Action  »ur  Case,  (Q.)  Here,  the  p^^^-, 
promise  to  retain  and  employ  is  not,  as  was  suggested  on  the  *- 
other  side,  a  promise  resulting  from  the  previously  stated  facts :  it  is  an 
independent  and  express  promise,  founded  upon  a  sufficient  consideration. 
Where  the  promise  is  express,  the  consideration  need  not  be  co-exten- 
sive with  if:  Baikes  v.  Todd,  8  Ad.  k  E.  846,  1  P.  4;  D.  138.  The 
cases  cited  in  Hunt  v.  Bate  show  that  a  promise  to  pay  the  plaintiff  so 
much,  in  consideration  that  he  had  married  the  defendant's  daughter  at 
the  defendant's  special  request,  is  nudum  pactum :  but  that,  where  A., 
in  consideration  that  B.  had  married  his  daughter,  at  his  request,  pro* 
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mised  to  pny  liim  20/.,  that  is  a  good  consideration.  Upon  the  same 
principle,  in  Ilose.orla  v.  Thomas^  a  declaration  stating,  that,  in  consi* 
deration  that  the  plaintiff,  at  the  request  of  the  defendant,  had  bought 
a  horse  of  the  defendant  at  a  certain  price,  the  defendant  promised  that 
the  horse  was  free  from  vice,  but  it  was  vicious, — was  held  bad,  on  mo- 
tion in  arrest  of  judgment;  for  that  the  executed  consideration,  though 
laid  with  a  request,  neither  raised  by  implication  of  law  the  promise 
charged  in  the  declaration,  nor  would  support  such  promise,  assuming  it 
(as  must  be  assumed  on  motion  in  arrest  of  judgment)  to  be  express. 
Here,  the  promise  is  that  the  company  will  retain  and  employ  the  plain- 
tiff for  a  year.  [Platt,  B.  It  is  not  so  laid :  it  is  a  promise  to  employ 
for  ever.]  It  is,  "  to  retain  and  employ  him  as  such  attorney  and  solici- 
tor of  the  said  company  on  the  terms  aforesaid,"  that  is,  at  a  salary 
of  100/.  per  annum.  [Platt,  B.  For  each  and  every  year.]  Like 
any  other  yearly  hiring.  It  is  an  independent  and  express  promise, 
which  was  well  submitted  to  the  jury,  and  properly  found  by  them.  If 
^  the  agreement  is  to  be  taken  to  be  that  stated  *in  the  earlier  part 

J  of  the  count,  the  fair  and  legitimate  inference  from  it  is,  that 
the  company  were  to  retain  and  employ  the  plaintiff  as  their  attorney 
and  solicitor,  and  to  pay  him  the  stipulated  sum.  Taking  it  altogether, 
the  second  count  suflSciently,  at  least  after  verdict,  discloses  a  substan- 
tial cause  of  action. 

Hugh  ffiU^  contri.  The  contract  alleged  in  the  second  count  imposes 
no  obligation  upon  the  company  to  do  more  tban  pay  the  plaintiff  100/. 
per  annum :  it  does  not  bind  them  to  retain  or  employ  him  as  their 
attorney  and  solicitor.  This  point  was  very  much  considered  in  Aspdin 
v.  Austin^  5  Q.  B.  671,  and  Dunn  v.  Sayles^  5  Q.  B.  685,  and  is  also 
referred  to  in  Williamson  v.  Taylor,  6  Q.  B.  175.  In  Aspdin  v.  Austin, 
by  agreement  between  the  plaintiff  and  defendant,  the  plaintiff  engaged 
to  manufacture  for  the  defendant  cement  of  a  certain  quality ;  and  the 
defendant,  on  condition  of  the  plaintiff's  performing  such  engagement, 
promised  to  pay  him  4/.  weekly  during  the  two  years  following  the  date 
of  the  agreement,  and  5/.  weekly  during  the  year  next  following,  and 
also  to  receive  him  into  partnership,  as  a  manufacturer  of  cement,  at 
the  expiration  of  three  years :  and  the  plaintiff  engaged  to  instruct  the 
defendant  in  the  art  of  manufacturing  cement.  Each  party  bound  him- 
self in  a  penal  sum  to  fulfil  the  agreement.  The  defendant  afterwards 
covenanted  by  deed  for  the  performance  of  the  agreement  on  his  part : 
and  it  was  held  that  the  stipulations  in  the  agreement  did  not  raise  an 
implied  covenant  that  the  defendant  should  employ  the  plaintiff  in  the 
business  during  three  or  two  years,  although  the  defendant  was  bound  by 
the  express  words  to  pay  the  plaintiff  the  stipulated  wages  during  those  pe- 
riods, respectively,  if  the  plaintiff  performed,  or  was  ready  to  perform  the 
*irQ1  '^^^^^^^^  precedent  on  his  part.  And  in  Dunn  v.  SayleSj  the 
declaration^  in  ooveQant|  stated,  that,  by  deed  between  the  de- 
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fendant,  and  D.,  and  the  plaintiff,  the  plaintiff  covenanted  that  D.  should 
for  five  years  from  the  date  serve  the  defendant  in  the  art  of  a  surgeon- 
dentist,  and  attend  nine  hours  each  day ;  and  the  defendant,  in  consi- 
deration of  the  services  to  be  done  by  D.,  covenanted  with  the  plaintiff, 
that  he,  the  defendant,  would,  during  the  five  years  (in  case  D.  should 
faithfully  perform  his  part  of  the  agreement,  particularly  as  to  the  nine 
hours,  but  not  otherwise),  pay  D.  35«.  per  week  for  the  first  year,  21, 
per  week  for  the  second  and  third,  and  21.  28.  per  week  for  the  fourth 
and  fifth :  that  B.  was  in  the  service  for  some  time  after  the  making  of 
the  deed,  until  dismissed,  and  during  all  that  time  faithfully  performed 
service,  &c.,  and  was  willing  and  tendered  to  perform,  &c.,  to  the  end 
of  the  five  years  ;  but  that  the  defendant,  during  the  term,  refused  to 
permit  D.  to  remain  in  his  service,  and  dismissed  him.  Upon  motion  in 
arrest  of  judgment,  it  was  held,  that  the  declaration  did  not  show  any 
covenant  corresponding  to  the  breach.  So,  in  Williamson  y.  Taylor j  by 
agreement  between  the  defendant  and  the  plaintiff,  the  defendant,  being 
the  owner  of  a  colliery,  retained  and  hired  the  plaintiff  to  hew,  work, 
&c.,  at  the  colliery,  for  wages  at  certain  rates  in  proportion  to  the  work 
done,  payable  once  a  fortnight ;  and  the  plaintiff  agreed  to  continue 
the  defendant's  servant  during  all  times  the  pit  should  be  laid  off  work, 
and,  when  required  (except  when  prevented  by  unavoidable  cause),  to  do 
a  full  day's  work  on  every  working  day :  and  it  was  held  that  the  de- 
fendant was  not  obliged  by  this  contract  to  employ  the  plaintiff  at  rea- 
sonable times  for  a  reasonable  number  of  working  days  during  the  term. 
Aspdin  V.  Austin  and  Dunn  v.  Sayles  were  recognized  by  the 
♦court  of  Exchequer  in  Pilkington  v.  Scott^  15  M.  k  W.  667,(a)  r*-!  »ta 
but  distinguished  on  the  ground  that,  in  that  case,  it  stiflSciently 
appeared,  on  the  face  of  the  contract,  that  there  was  an  undertaking  on 
the  part  of  the  plaintiffs  to  employ  the  workman.  Is  the  consideration 
here  such  a  one  as  the  law  will  imply  a  promise  from  ?  If  so,  it  will 
support  no  other  promise  than  the  law  will  imply  from  it.  This  rule 
stands  upon  the  concurrent  judgments  of  all  the  courts, — that  of  the 
Queen's  Bench  in  Roscorla  v.  Tliomat^ — of  the  Common  Pleas  in  Kaye 
T.  Duttony — and  of  the  Exchequer  in  Hopkins  v.  Logan^  Changer  v. 
Collins^  and  Jackson  v.  Cobbin.{b)  In  delivering  the  judgment  of  the 
court  in  Roscorla  v.  Thomas,  Lord  Denman  says:  "  It  may  be  taken  as 
a  general  rule,  subject  to  exceptions  not  applicable  to  this  case,  that  the 
promise  must  be  co-extensive  with  the  consideration.  In  the  present 
case,  the  only  promise  that  would  result  from  the  consideration  as  stated, 
and  be  co-ext^nsive  with  it,  would  be,  to  deliver  the  horse  upon  request. 
The  precedent  sale  without  a  warranty,  though  at  the  request  of  the  de- 
fendant, imposes  no  other  duty  or  obligation  upon  him.  It  is  clear, 
therefore,  that  the  consideration  stated  would   not  raise  an  implied 

(a)  And  by  this  court  in  Hartley  v.  Cumminggf  5  Man.  Or.  &  S.  247. 
(6)  See  2  Wms.  Saund.  264,  n.  (a). 
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promise  by  the  defendant  that  the  horse  was  sound  or  free  from 
vice.  But  the  promise  in  the  present  case  must  be  taken  to  be,  a? 
in  fact  it  was,  express:  and  the  question  is,  whether  that  fact  will 
warrant  the  extension  of  the  promise  beyond  that  which  would  be 
implied  by  law;  and  whether  the  consideration,  though  insufficient 
to  raise  an  implied  promise,  will  nevertheless  support  an  express  one. 
And  we  think  that  it  will  not.  The  cases  in  which  it  has  been 
*1711  *^^^^'  ^^^^'  under  certain  circumstances,  a  consideration  insuffi- 
-^  cient  to  raise  an  implied  promise  will  nevertheless  support  an 
express  one,  will  be  found  collected  and  reviewed  in  the  note  to  WenneU 
V.  Adney^  8  B.  &  P.  249,  and  in  the  case  of  Eastwood  v.  Kenyouy  11 
Ad.  k  E.  438,  3  P.  &  D.  276.  They  are  cases  of  voidable  contracts 
subsequently  ratified,  of  debts  barred  by  operation  of  law,  subsequently 
revived,  and  of  equitable  and  moral  obligations,  which,  but  for  some  rule 
of  law,  would  of  themselves  have  been  sufficient  to  raise  an  implied 
promise.  All  these  cases  are  distinguishable  from,  and  indeed  inappli- 
cable to,  the  present,  which  appears  to  us  to  fall  within  the  general  rule, 
that  a  consideration  past  and  executed  will  support  no  other  promise 
than  such  as  would  be  implied  by  law."  [Wightman,  J.  Suppose  the 
count  had  ended  with  the  mutual  promises,  leaving  out  the  part  you 
object  to, — ^what  would  that  entitle  the  plaintiff  to  ?]  Nothing  on  thij 
count :  there  would  be  no  apt  breach.  The  whole  is  put  as  one  entire 
promise.  [Wightman,  J.  The  promise  may  be  separated,  though  the 
consideration  may  not.]  In  pleading,  that  is  so ;  but  not  where  the 
plaintiff  goes  to  trial  upon  a  promise  larger  than  the  good  part  of  the 
count  warrants.  In  Yiner's  Abridgment,  tit.  Master  and  Servant 
(N).  pi.  5,  treating  of  the  statute  of  labourers,  34  E.  3,  c.  10,  it  is  said, 
'^  If  a  labourer  be  retained  to  serve  for  a  term  of  life^  he  shall  not  have 
action  of  debt  against  the  executors  of  his  master,  without  deed ;  for, 
the  statute  does  not  compel  him  to  serve  in  such  form :  contrdy  if  he  had 
been  retained  for  one  year,  "(a)  The  like  is  laid  down  in  Co.  Lit.  42  b. 
But  that  rule  does  not  apply  in  the  case  of  an  attorney.  It  is  not 
alleged  here  that  a  year's  service  had  been  performed.  [Parke,  B. 
*1''21  '^^^  *dates  show  that :  and,  if  they  are  material,  their  being  laid 
under  a  videlicet  makes  no  difference :  Parkinson  v.  Whiteheady 
2  M.  &  G.  329,  2  Scott,  N.  B.  620.  If  the  suggestion  thrown  out  by 
my  brother  Wightman  is  correct,  your  argument  would  result  in  a  venire 
de  novo.  But  that  can  only  be  granted  where  it  appears  that  the  record 
entitles  the  plaintiff  to  damages.]  Here,  the  assumpsit  cannot  be  found 
for  the  plaintiff,  without  involving  an  error  in  law.  [Platt,  B.  We 
may  reject  the  mutual  promises,  as  a  conclusion  of  law.]  A  promise  to 
do  an  act  which  a  man  is  already  bound  by  law  to  do,  is  no  consideration 
for  an  express  promise.     For  that  the  authorities  are  numerous.    In 

(a)  Referring  to  Bro.  Abr.  tit.  LahourerB,  pi.  44,  where  the  Year  Book    2  H.  4,  fo.  15,  ir 
cited. 


6  MANNING,  GRANGER,  &  SCOTT.  172 

Owner  v.  Shew^  4  M.  &  W.  163,  it  was  held,  that,  where  there  is  a  mis- 
joinder of  counts,  and  the  jury  find  general  damages,  a  venire  de  novo 
cannot  be  awarded,  but  the  judgment  must  be  arrested.  Parke,  B.,  in 
giving  judgment,  there  says :  *'  A  venire  de  novo  can  only  be  granted  on 
ifhat  appears  to  the  court  on  record ;  and,  unless  the  record  warrant  it, 
it  will  be  error  to  grant  it :  and  it  proceeds  (where  the  jury  have  been 
regularly  summoned  and  impanelled)  on  a  suggestion  of  their  misbe- 
haviour: Lewis  d.  Earl  of  Derby  v.  WUham,  6  B.  &  C.  268.  Where 
there  is  an  imperfect  or  defective  verdict,  on  which,  if  perfect,  the  court 
could  give  judgment,  the  jury  have  misconducted  themselves ;  and  the 
case  of  a  general  assessment  of  damages  on  a  declaration  with  a  bad 
count  or  breach,  may  fall  within  this  rule ;  for,  it  may  be  presumed  that 
the  jury  were  instructed  as  to  the  law,  and  told  to  disregard  the  part  of 
the  declaration  which  was  not  actionable,  or  to  assess  the  damages 
severally  ;  and,  in  such  a  case,  an  award  of  venire  de  novo  may  be 
made,  '  as  on  an  ill  verdict,'  to  use  the  language  of  the  old  rule.  lu 
that  •  case,  the  verdict,  if  good,  and  confined  to  the  good  count  or 
^breach,  or  capable  of  being  applied  to  it,  would  at  once  authorize  r^-i  ^o^ 
and  require  a  verdict  for  the  plaintiff;  and  the  court,  ex  officio^  ^ 
would  be  bound  to  award  it,  overlooking  the  bad  count  or  breach.  But,. 
where  the  counts  are  both  good,  but  misjoined,  the  jury  ought  to  assess- 
the  damages  on  all  the  counts.  Each  is  actionable ;  and,  but  for  the 
misjoinder,  judgment  might  be  given  on  each :  and,  if  the  damages  had 
been  assessed  on  each  severally,  that  would  have  been  of  no  avail,  for, 
the  court  could  not  have  given  any  judgment  at  all  ex  officii;  and 
further  acts  of  the  plaintiff,  in  releasing  the  damages  on  one  or  the  other 
counts,  would  be  necessary." 

BogginSy  in  reply.      Tindal,  C.  J.,  in  Kaj/e  v.  Dutton^  expressly 
limits  the  application  of  the  previous  authorities,  to  the  case  where  the 
consideration  was  exhausted  by  the  promise  implied  by  law  from  the  very 
execution  of  it.     Here,  the  promise  is,  to  do  something  that  was  eontem^ 
plated  by  the  previous  agreement,  viz.,  to  retain  and  employ  the  plaintit)'. 
It  is  an  independent  and  express  promise.     The  company  throughouc 
recognise  the  fact  of  the  plaintiff  being  at  that  moment  their  attorney  ; 
his  character  and  situation  are  no  otherwise  altered  than  by  the  contract; 
to  receive,  on  the  one  hand,  and,  on  the  other,  to  pay,  a  gross  sum> 
yearly,   instead  of  having  a  yearly  bill  of  fees,   &c.     In  Roseorla  w 
ThomoBy  and  the  other  cases  of  that  class,  there  were  two  inconsistent, 
promises  alleged.     Here,  there  is  no  inconsistency.     The  company  ma\r 
employ  as  their  attorney  whom  they  please,  provided  they  pay  the  plain- 
tiff the  stipulated  salary.  Cur.  adv,  vult. 
Parke,  B.,  now  delivered  the  judgment  of  the  court. 
In  this  case,  the  plaintiff  recovered  a  verdict  on  all  "^^the  pleas  rm-in^ 
to  the  second  count,  and  had  a  verdict  against  him  as  ta  the  first 
and  third  counts.     The  court  of  Common  Pleas,  on  UKytion  in  arrest  of 
VOL.  VI. — 15                                    K  2 
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judgment,  held  the  second  count  to  be  bad,  and  arrested  the  judgment : 
and  the  question  on  this  writ  of  error  is,  whether  that  decision  is  right. 

We  have  felt  considerable  doubt  on  this  question :  but,  after  much 
consideration,  we  think  the  judgment  of  the  court  of  Common  Pleas  is 
wrong,  and  ought  to  be  reversed. 

The  second  count  was  as  follows : — [His  lordship  read  it.] 

According  to  the  current  of  recent  authorities,  beginning  with  Hopkins 
V.  Logan^  5  M.  &  W.  241,  and  ending  with  Roscorla  v.  Thomas^  3  Q.  B. 
234,  2  Gale  k  D.  508,  where  the  consideration  is  past  and  executed,  it 
will  support  only  such  a  promise  as  the  law  will  imply  from  that  executed 
consideration.  The  count  in  question  is  founded  upon  mutual  promises 
to  perform  the  agreement  therein  stated ;  and  the  promise  of  the  plain- 
tiff, which  is  the  consideration  for  that  of  the  defendant,  is  alleged  to  be 
past  when  the  defendant's  promise  was  made,  and  is  therefore  classed 
with  executed  considerations :  but,  whether  the  promise  had  been  stated 
as  past,  contemporary,  or  future,  we  apprehend  thai  the  question  in 
respect  of  the  defendant's  promise  would  be  the  same,  viz.,  what  is  the 
promise  which  is  expressed  in,  or  to  be  implied  from,  the  agreement. 
The  construction  of  the  agreement  determines  the  nature  of  the  promise. 
What,  then,  is  the  promise  of  the  defendant,  to  be  inferred  from  the 
agreement,  according  to  the  true  construction  of  it  ?  It  is,  undoubtedly, 
to  perform  everything  therein  contained  on  his  part  to  be  performed, 
^■.^^-|  and  '^  to  retain  and  employ"  *the  plaintiff  as  attorney  and  solici- 
■^   tor  of  the  company,  on  the  terms  therein  mentioned. 

If  to  retain  and  employ  be  things  to  be  performed  by  the  defendant, 
according  to  the  true  construction  of  the  agreement,  it  is  no  objection, 
at  least  on  general  demurrer,  that  the  promise  to  retain  and  employ  is 
added  to  the  promise  to  perform  everything.  It  is  only  a  redundant 
expression ;  no  more. 

Now,  in  construing  this  agreement,  it  is  to  be  borne  in  mind  that  the 
word  ''  agreed"  is  the  word  of  both ;  as  was  held  in  the  case  of  Pordage 
V.  CoUy  1  Saund.  319,  where  it  was  decided  that  the  agreement  of  both 
parties  in  an  instrument  under  the  seals  of  both,  that  one  should  give 
the  other  a  sum  of  money  for  certain  of  his  lands,  amounted  to  a  cove- 
nant by  the  vendor  to  convey,  as  well  as  by  the  vendee  to  pay.  In  the 
present  case,  whep  it  is  said  that  it  was  agreed  between  the  plaintiff  and 
defendant,  that,  from  the  1st  of  January,  the  plaintiff,  as  attorney  and 
solicitor  of  the  company,  should  receive  and  accept  a  salary  of  100/.  per 
annum  in  lieu  of  an  annual  bill  of  costs, — as  there  is  on  the  part  of  the 
plaintiff  a  promise  to  receive,  so  there  is  undoubtedly  a  corresponding 
promise  by  the  plaintiff  to  pay,  an  annual  salary,  or  salary  for  a  year ; 
not  at  the  rate  of  an  annual  salary;  but  a  sum  of  lOOZ.  for  one  year. 
The  agreement  goes  on  to  state,  that,  for  this  annual  salary,  the  plain* 
tiff  would  advise  and  act  for  the  company  in  all  matters  connected  with 
it  (with  certain  exceptions  to  be  otherwise  paid  for),  and  would  attend 
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the  BeeFetarj  and  directors  when  required.  This  provision  binds  the 
plaintiff  to  give  his  services  when  required:  it  does  not  bind  the  direc- 
tors to  require  them  on  any  particular  occasion,  or  to  the  exclusion  of 
every  other  person.  What,  then,  is  the  effect  of  an  ^agreement  ^  ^ 
to  give  a  certain  salary  for  one  year  at  least,  to  a  person  who  ^  ^ 
engages  for  it  to  give  his  services,  if  required  ?  We  think  that  this 
creates  the  relation  of  attorney  and  client,  and  amounts  to  a  promise  to 
continue  that  relation  for  at  least  a  year.  To  '^  retain,"  is, ''  to  keep  in 
pay/'  ''  to  hire.'*(a)  It  cannot  be  doubted  that  this  is  an  agreement  to 
'*  keep  in  pay,"  and  to  "  hire."  We  think,  then,  that  it  implies  a  pro- 
mise to  "retain."  Does  it  also  imply  a  promise  to  "employ?"  This 
is  a  matter  which  appears  to  us  much  more  doubtful  than  the  other. 

It  depends  on  the  meaning  of  this  term  "  employ."  If  it  means  that 
the  company  shall  be  bound  to  supply  him  with  business  as  an  attorney 
and  solicitor,  at  all  events,  or  to  require  his  advice,  or  use  his  services 
as  attorney  or  solicitor,  whenever  they  have  occasion  for  the  advice  or 
services  of  an  attorney  or  solicitor, — we  think  it  clear  that  there  is  no 
such  promise  on  their  part :  to  hold  that  there  was  a  promise  to  the 
former  effect,  would  be  to  hold  that  the  company  must  be  bound  to  incur 
litigation,  as  well  as  create  occasions  for  legal  advice, — a  similar  objec- 
tion to  that  pointed  out  by  Lord  Denman,  with  so  much  reason,  in  the 
case  of  Aipdin  v.  Auitiuj  hereafter  referred  to,  as  an  objection  to  the 
inference  in  that  case  of  a  covenant  to  employ  in  a  particular  trade. 

But,  if  the  word  "  employ"  means  only  "  to  engage  in  his  service," — 
one  of  the  meanings  of  that  term,(a) — then  there  appears  to  us  to  be  a 
promise  to  that  effect.  Many  cases  of  employment  may  be  suggested, 
in  different  capacities,  where  the  use  of  the  actual  service  is  optional  or 
conditional,  and  yet  the  employment  may  be  properly  said  to  take  place 
or  continue.  A  medical  adviser  may  be  employed,  at  a  salary,  to  be 
*ready  in  case  of  illness:  members  of  theatrical  establishments,  r^^,jm 
in  case  their  labours  should  be  needed :  household  servants,  for  *■ 
the  performance  of  duties  when  their  master  wills.  In  these  and  other 
similar  cases,  the  requirement  of  actual  service  is  distinct  from  the 
employment  by  the  party  employing. 

These  are  instances  of  the  use  of  the  term  "  employ"  in  the  sense  of 
engaging  in  a  service.  We  are  to  determine,  then,  in  what  sense  the 
term  "  employ"  is  used  in  this  case.  Does  it  mean,  to  furnish  the  plain- 
tiff with  actual  business  to  transact,  or,  to  transact,  if  they  had  any,  or, 
merely,  to  continue  the  relation  of  attorney  and  client  7 

If  the  breach  assigned  had  been,  that  the  company  did  not  give  the 
plaintiff  business  to  transact,  although  they  had  business,  it  would  have 
been  necessary  to  understand  the  word  "employ"  in  the  former  sense, 
«n  order  to  make  the  declaration  consistent.  The  breach  actually 
assigned  does  not  require  it,  but  is  quite  consistent  with,  and,  indeed, 
(a)  Vide  Johnson's  Dictionary;  Webster's  Dictionary. 
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more  appropriate  to,  the  latter  interpretation  of  the  word  "  employ." 
It  alleges  that  the  company  dismissed  the  plaintiff  from  ^'  such  emplcy- 
ment  and  retainer,"  and  thence  hitherto  refused  to  "  retain  or  employ,'* 
— the  words  "employment"  and  "employ"  not  being  there  used  in  the 
sense  of  the  actual  performance  of  services. 

But,  what  weighs  chiefly  with  us  in  the  construction  of  the  agreement 
is,  that,  in  one  mode  of  understanding  the  word  "  employ,"  the  promise 
is  properly  inferred  from  the  agreement,  and  the  declaration  is  sufficient : 
in  the  other,  it  is  not.  And,  as  this  is  not  a  question  arising  on 
demurrer,  we  think  we  ought  to  read  an  ambiguous  word  in  the  sense 
which  will  render  the  declaration  good. 

*1781       ^^  ^^^'  ^^^^^^^^^9  ^^  opinion  that  the  legal  effect  of  '^'the 
-'  defendant's  agreement  is  properly  set  out.     And   the  conse- 
quence of  this  decision  is  not  unimportant  in  a  practical  view. 

If  it  be  held  that  such  a  contract  as  this  is  for  service  and  pay 
respectively;  and  that,  although  the  employer  has  determined  the 
relation  by  an  illegal  dismissal,  the  employed  may  entitle  himself  to  the 
wages  for  the  whole  time,  by  being  ready  to  serve ;  a  doctrine  would  be 
sanctioned  that  would  be  of  pernicious  consequence, — as,  in  the  case  of 
a  business  being  discontinued,  or  a  dismissal  for  misconduct,  without 
legal  proof. 

According  to  the  plaintiff's  construction,  the  agreement  creates  the 
relation  of  employer  and  employed ;  and  the  illegal  determination  of  the 
relation  entitles  him  to  an  indemnity, — the  measure  of  damages  being, 
the  actual  loss,  which  may  be  much  less  than  the  wages,  where  another 
employment  may  be  easily  obtained.  According  to  the  defendant's 
construction  of  it,  it  is  a  contract  for  service  and  pay;  and  the  whole 
salary  for  all  the  time  comprised  in  the  contract  would  be  due,  if  the 
plaintiff  served,  or  was  willing  to  serve. 

Our  decision  in  this  case  does  not  conflict  with  that  of  the  court  of 
Queen's  Bench  in  the  two  cases  of  Atpdin  v.  Austin^  5  Q.  B.  671,  and 
Dunn  V.  SayleSy  5  Q.  B.  685.  Both  these  cases  turned  upon  the  con- 
struction of  the  covenants  of  the  parties.  In  the  former,  the  defendant 
covenanted  with  the  plaintiff  to  perform  all  the  stipulations  in  a  former 
agreement  between  the  defendant,  a  third  person,  and  the  plaintiff:  and 
the  question  was,  whether  the  former  agreement, — which  was,  on  the 
part  of  the  plaintiff,  to  make  cement  for  the  defendant  and  one  Hales, 
and  to  teach  them  how  to  do  so,  and,  on  the  defendant's  and  Sealey^s 
♦1791  P^'^'  ^^  P^^  *  weekly  salary  for  three  years,  *and  then  to  take 
-*  the  plaintiff  into  partnership, — implied  a  promise  by  them  to  con- 
tinue to  employ  him  to  manufacture  cement  for  the  intermediate  period. 
The  court  could  not  draw  any  such  inference :  and  Lord  Denman,  in 
giving  judgment,  assigns  a  very  strong  reason,  that  the  breach  assigned 
by  the  plaintiff  assumed  that  the  defendant,  at  however  great  loss   to 
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himself,  was  bound  to  continue  his  business  for  three  years :  but  the  de- 
fendant had  not  covenanted  to  do  so ;  he  covenanted  only  to  pay  weekly 
tiums  for  three  years,  on  condition  of  his  performing  the  conditions  pre* 
cedent ;  and  that  he  would  be  entitled  to  recover  those  sums,  whether 
he  performed  them  or  not,  so  long  as  he  was  ready  and  willing  and 
offered  to  perform  them,  and  was  prevented  only  by  the  defendant  from 
so  doing.  The  other  case  also  depends  on  the  construction  of  the  de- 
fendant's contract :  the -indenture  there  did  not  contain  the  term  '^  it  was 
agreed,"  which  would  have  made  them  the  words  of  both  parties.  It 
was  a  simple  covenant  by  the  defendant.  The  plaintiff  covenanted  that 
his  son  should  serve  as  an  apprentice  to  a  surgeon-dentist ;  the  defend- 
ant, in  consideration  of  his  services,  covenanted  to  pay  weekly  sums  for 
five  years:  and  the  court  held  that  there  was  no  covenant  to  be  implied 
from  the  covenant  to  pay,  that  the  defendant  should  continue  him  in  the 
employment  of  assistant.  Lord  Denman  says,  the  reasons  assigned  in 
the  former  case  equally  applied  to  that :  and,  indeed,  it  would  be  a 
strong  thing  to  say  that  the  plaintiff  covenanted  to  carry  on  the  business 
of  surgeon-dentist,  at  whatever  loss  or  inconvenience,  for  nve  years. 

In  the  present  case,  we  have  to  construe  the  mutual  agreement  of 
two  parties,— one,  a  company  which  was  sure  to  continue  for  the  term 
of  a  year,  and  which  would,  without  doubt,  have  many  occasions  for  the 
*advice  and  services  of  an  attorney  and  solicitor.  And,  apply- 
ing ourselves  to  the  construction  of  this  particular  contract,  we 
think  there  is  an  implied  undertaking  to  retain  and  employ  the  plaintiff, 
in  the  sense  in  which  we  understand  that  word. 

We,  therefore,  think  the  judgment  should  be  reversed. 

Judgment  reversed. 
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CASES 

ABaUED  AND   DETERMINED 


15   THB 


COUET  OF  COMMON  PLEAS, 


Crinitq  €tm, 

IN  THB 

ELEVENTH  YEAR  OF  THE  REIQN  OF  VICTORIA. 


The  judges  who  sat  in  banco  in  this  teriOy  were : — 

Wilde,  C.  J.  Cresswell,  J. 

CoLTMAN,  J.  V.  Williams,  J. 


REGULA  GENERALIS. 

Warrant  of  Attorney  to  acknowledge  Satisfaction  of  a  Judgment. 

Whereas,  by  a  rule  of  Easter  term,  in  the  seventh  year  of  the  reign 
of  Her  present  Majesty  Queen  yictoria,(a)  it  was  ordered,  '^  that,  for 
the  future,  it  shall  not  be  necessary  to  have  a  warrant  of  attorney  to 
acknowledge  satisfaction  of  a  judgment,  or  a  judge's  fiat  thereon  ;  but 
*1821  ^^^^  ^^  ^^^^^  ^®  requisite  only  to  produce  *a  satisfaction-piece  simi- 
"^  lar  to  that  in  use  in  the  court  of  Queen's  Bench,  except  that,  in 
all  cases,  such  satisfaction-piece  shall  be  signed  by  the  plaintiff  or  plain- 
tiffs, or  their  personal  representatives;  and  such  signature  or  signatures 
shall  be  witnessed  by  a  practising  attorney  of  one  of  the  courts  at  West- 
minster, expressly  named  by  him  or  them,  and  attending  at  his  or  their 
request,  to  inform  him  or  them  of  the  nature  and  effect  of  such  satisfac- 
tion-piece, before  the  same  is  signed,  and  which  attorney  shall  declare 
himself,  in  the  attestation  thereto,  to  be  the  attorney  for  the  person  or 

{a)  Vide  7  M.  i  G.  223,  8  Scou.  N.  R.  I. 


6  MANNING,  GRANGER,  &  SCOTT. 


182 


persons  so  signing  the  same,  and  state  he  is  witness  as  such  attorney ; 
but  any  judge  at  chambers  shall  have  power  to  make  an  order  dispensing 
with  such  signature  of  the  plaintiff  or  plaintiffs,  or  their  personal  repre- 
sentatives, under  special  circumstances,  as  he  may  think  right ;  and  that, 
in  cases  where  the  satisfaction-piece  is  signed  by  the  personal  represen- 
tative of  a  deceased  plaintiff,  he  shall  prove  his  representative  character 
in  such  way  as  the  master  may  direct:" — It  is  ordered,  that  so  much 
of  the  said  rule  as  requires  a  satisfaction-piece  similar  to  that  in  use 
in  the  court  of  Queen's  Bench  to  be  produced,  be  revoked,  and  that 
the  following  form  t)f  satisfaction-piece  be  in  future  used  in  lieu  of  the 
same: — 


"In  the 


" Term,  in  the year 

of  the  reign  of  Queen  Victoria. 
**  I  to  wit.     Satisfaction  is  acknowledged  between 

,  Plaintiff, 

and 

,  Defendant, 

in  an  action  —  for and :     And do  hereby 

expressly  nominate  and  appoint  * ,  attorney-at-law,  to  r^jgg 

witness  and  attest, execution  of  this  acknowledgment 

of  satisfaction. 

"Judgment  entered  on  the day  of  ■ 


in  the  year  of  our  Lord,  184-. 


"Roll  No. 


"  Signed  by  the  said  - 

of  me, ,  of 

of  the  court  of  — 


,  in  the  presence^ 

-,  one  of  the  attorneys 
•  at  Westminster :  And  I 


hereby  declare  myself  to  be  attorney  for  and 

on  behalf  of  the  said ,  expressly  named 

by  h  ,  and  attending  at  h  request,  to  in- 
form h  of  the  nature  and  effect  of  this 
acknowledgment  of  satisfaction  (which  I 
accordingly  did  before  the  same  was  signed 
by  h  ) :  And  I  do  declare  that  I  subscribe 
my  name  hereto  as  such  attorney." 

"  Denmak. 

Tho.  Wilde. 

Fred.  Pollock. 

E.  H.  Aldersoh. 

J.  Patteson. 

J.  T.  Coleridqe. 


The  above-named  plain- 
rtiff 

(Date)  "  184-." 


T.  COLTMAN. 

W.  H.  Maule.^ 

W.  WlOHTMAN. 

G.  Gresswell. 
W.  Erle. 
T.  J.  Platt." 
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*184]  *COLES  V.  BULMAN.    May  27. 

A.  bought  goods  of  B.,  which  were  delivered  to  C,  a  carrier,  to  be  by  him  conveyed  to  A/a 
shop.     C.  by  mistake  delivered  to  A.  goods  of  the  like  description,  but  of  greater  valoe, 

'  which  had  been  intrusted  to  him  to  deliver  to  a  third  person.  A.  having,  in  ignorance  of  the 
mistake,  appropriated  the  goods  so  delivered  to  him,  afterwards  agreed  to  pay  C.  (who  had 
paid  their  value  to  the  owner)  for  the  goods  at  the  same  rate  that  he  was  to  have  paid  for  those 
he  had  ordered : — Heldt  that  this  was  some  evidence  for  the  jury  in  support  of  a  count  for 
goods  sold  and  delivered. 

Affidavits  cannot  be  read  (on  showing  cause  against  a  rule)  for  the  purpose  of  suppljring  alleged 
omissions  in  the  notes  taken  by  the  secondary  or  undersheriff,  where  no  affidavit  has  been 
used  on  moving  for  the  rule. 

Debt  for  goods  sold  and  delivered,  for  money  had  and  received,  for 
money  paid,  and  for  money  found  due  upon  an  account  stated.  Plea, 
never  indebted. 

The  cause  was  tried  before  the  secondary  of  London,  on  the  Slst  of 
March  last,  when  the  following  facts,  as  appeared  from  the  secondary's 
notes,  were  proved : — The  plaintijf  was  a  carrier ;  and  the  defendant  a 
retail  tea-dealer  at  Islington.  On  the  5th  of  January  last,  the  defendant 
had  bought  of  Messrs.  Young  &  Co.,  wholesale  tea-dealers  in  the  city, 
three  half-chests  of  tea.  The  tea  so  purchased  by  the  defendant  was 
on  the  same  day  delivered  to  the  plaintiff,  a  carrier,  to  be  conveyed  to 
the  defendant's  shop.  The  plaintiff,  by  mistake,  delivered  to  the 
defendant  three  half-chests  of  tea  of  a  better  quality,  that  were  intended 
for  another  customer.  The  defendant  received  them  in  ignorance  of 
the  mistake,  and  proceeded  to  mix  the  teas,  and  sold  a  portion  of  them. 
The  defendant  subsequently,  when  Young  &  Co.'s  clerk  called  upon  him, 
offered  to  pay  for  the  tea  at  the  rate  of  lid.  per  pound,  which  was  the 
price  he  was  to  have  paid  for  the  inferior  article  that  should  have  been 
delivered  to  him. 

On  the  part  of  the  defendant,  it  was  insisted,  that  there  was  no  con- 
tract of  sale  as  between  the  plaintiff  and  the  defendant;  and  that, 
*1851  ^'^^^S**  ^^^  latter  might  *have  been  liable  to  Young  &  Co.,  the 
•^  carrier  could  maintain  no  action  against  him. 

A  verdict  was  found  for  the  plaintiff,  damages  20?.,  and  leave  was 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court 
should  be  of  opinion  that  the  plaintiff  was  not  entitled  to  maintain  the 
action. 

Lush^  in  the  last  term,  accordingly  obtained  a  rule  nisi.  He  referred 
to  Seymour  v.  Pychlau^  1  B.  4;  Aid.  14. 

Sf/leB,  Serjt.,  who  now  appeared  to  show  cause,  proposed  to  read  an 
affidavit  to  supply  a  defect  in  the  secondary's  note  of  the  evidence,  viz., 
by  stating  that  it  was  proved  at  the  trial  that  the  plaintiff  had  paid  to 
Phillips,  the  person  to  whom  the  tea  should  have  been  delivered,  the 
price  and  the  duty. 

Lushj  contrd,,  objected  that,  inasmuch  as  no  affidavit  had  been  used 
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on  moving  for  the  rule,  it  was  not  competent  to  the  plaintiff  to  use  an 
affidavit  in  answer  to  the  motion. 

CoLTMAN,  J.  No  affidavit  having  been  nsed  on  moving  for  the  rule, 
none  can  be  received  in  answering  it.  We  must  be  bonnd  by  the  secon- 
dary's notes. 

Byle9y  Serjt.  The  plaintiff  is  clearly  entitled  to  recover  upon  the 
count  for  goods  sold  and  delivered,  or  at  all  events  for  money  paid. 
Brown  v.  ffodgsonj  4  Taunt.  189,  is  precisely  in  point.  There,  one 
Payne  sent  butters  to  London,  consigned  to  one  Pen,  by  the  hands  of 
the  plaintiffs,  carriers,  who,  by  mistake,  delivered  them  to  the  defendant, 
who  appropriated  them  to  his  own  use,  selling  them,  and  receiving  the 
money.  Pen  paid  Payne  *for  the  butters,  and  the  carriers,  ad-  -^^  ^^ 
mitting  the  mistake  they  had  made,  paid  Pen  the  value :  and  it  '- 
was  held,  that  they  might  recover  against  the  defendant  the  sum  so 
paid,  as  money  paid  to  the  defendant's  use.  Sir  James  Mansfield 
said :  '^  At  the  trial,  my  attention  was  not  called  to  the  count  for  money 
paid ;  but  upon  this  count  I  think  the  action  may  be  sustained.  The 
plaintiffs  pay  Pen  on  account  of  these  goods  being  wrongfully  detained 
by  Hodgson :  they  pay  the  value  to  the  person  to  whom  both  they  and 
Pen  were  bound  to  pay  it :  and  this,  therefore,  is  not  the  case  of  a  man 
officiously  and  without  reason  paying  money  for  another ;  and  therefore 
the  action  may  be  supported.*'  Braum  v.  Hodgson  is  recognised  in 
Spencer  v.  Parry^  4  N.  &;  M.  770.  [Cresswell,  J.  In  Brown  v. 
Hodgson^  there  was  no  contract  between  the  defendant  and  the  original 
owner  of  the  butters.  Here,  there  was  a  contract  between  the  defend- 
ant and  the  original  owner  of  the  tens,  in  respect  of  which  the  defendant 
might  have  been  liable.  It  is  difficult  to  see  what  right  the  carrier  had 
to  interpose  himself.  Maule,  J.  It  is  somewhat  like  the  case  of  two 
joint  wrongdoers,  one  of  whom  seeks  from  the  other,  not  compensation, 
but  entire  repayment,  because  he  has  enjoyed  the  full  value  of  the  goods. 
There  seems  to  be  more  ground  holding  the  defendant  liable  upon  the 
count  for  money  had  and  received, — he  having  received  money  for  the 
sale  of  teas  belonging  to  the  plaintiff.]  The  rule  being,  to  enter  a  non- 
suit only,  it  is  enough  if  the  plaintiff  is  entitled  to  recover  upon  either 
count.  The  subsequent  agreement  of  the  defendant  to  pay  for  the  teas 
at  the  rate  he  had  agreed  to  pay  for  those  he  actually  bought,  was 
enough,  at  all  events,  to  sustain  the  account  stated.  [Cresswell,  J. 
That  was,  as  I  should  infer,  rather  an  offer  to  settle  *the  matter,  p^.^^- 
than  an  offer  to  pay  a  price  for  the  goods.]  Wherever  a  party  »■ 
has,  by  accident  or  by  fraud,  become  possessed  of  the  goods  of  another, 
the  owner  may  waive  the  tort,  and  recover  the  price  as  for  goods  sold 
and  delivered.  In  Biddle  v.  Levi^  1  Stark.  N.  P.  C.  20,  goods  were 
supplied  to  a  minor,  upon  a  fraudulent  representation  by  his  father  that 
he  was  about  to  relinquish  his  business  in  favour  of  the  son  ;  and  it  was 
held,  that,  although  the  credit  was  given  to  the  son,  the  father,  dealing 
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with  the  proceeds,  was  responsible  in  assumpsit  for  goods  sold  and  deli- 
vered. And  in  ffill  v.  Perrottj  3  Taunt.  274,  it  was  held,  that  indebi- 
tatus assumpsit  lay  for  goods  which  the  defendant  had  by  fraud  procured 
the  plaintiff  to  sell  to  an  insolvent,  and  which  the  defendant  had  got 
into  his  own  possession  ;  for,  that  he  could  not  set  up  the  sale,  because 
bis  own  fraud  had  procured  it,  and  the  mere  possession,  unaccounted 
for,  raised  an  assumpsit  to  pay. 

Lmhj  in  support  of  the  rule.  In  order  to  sustain  the  count  for  goods 
sold  and  delivered,  there  must  be  a  contract,  express  or  implied,  between 
the  parties.  In  Seymour  v.  Pyehlau^  A.,  a  foreign  merchant,  employed 
B.  to  purchase  goods  on  commission :  the  vendors  (without  the  know- 
ledge that  the  purchases  were  made  on  account  of  A.)  made  out  the 
invoices  to  B.,  and  took  in  payment  his  acceptances,  payable  at  six 
months :  and  it  was  held,  that  there  was  no  contract  of  sale  as  between 
A.  and  B.  "  To  entitle  the  plaintiff  to  recover,"  said  Lord  Ellenbo- 
ROuaH,  ^^  he  must  establish  two  points, — ^first,  that  there  was  a  contract 
of  buying  and  selling,  and  that  the  relation  of  buyer  and  seller  subsisted 
between  him  and  the  defendant, — and,  secondly,  that  such  contract  was 
for  a  present  price  demandable  instanter.  I  think  the  plaintiff  has 
^^  j,j.-  failed  in  both  points."  What  *evidence  is  there  here  that  the 
-I  relation  of  buyer  and  seller  ever  subsisted  between  these  parties  ? 
What  contract  was  there  between  them  ?  Biddle  v.  Levi  and  HiU  v. 
Perrott  have  no  bearing  upon  the  present  case.  In  the  former,  there 
was  a  contract :  in  the  latter,  the  goods  had  been  obtained  by  fraud ; 
the  defendant  was  the  real  purchaser  in  another  man's  name.  [Maule, 
J.  Might  not  the  parties  agree  to  turn  the  transaction  into  a  contract  ? 
and  was  there  not  some  evidence  that  the  defendant  had  agreed  to  pay 
for  the  teas  ?]  There  was  some  evidence  that  the  defendant  expressed 
his  willingness  to  pay ;  but  that  was,  to  pay  Young  &  Co.,  not  the  carrier. 
To  make  a  constructive  sale,  the  evidence  should  be  very  clear.  To 
entitle  the  plaintiff  to  maintain  an  action  for  money  had  aqd  received, 
two  things  are  essential,--one,  that  it  should  appear  that  the  money  was 
received  to  the  use  of  the  plaintiff, — the  other,  that  the  amount  be 
defined.  Here,  there  was  no  proof  that  the  defendant  received  a  farthing 
for  the  portion  of  the  teas  he  had  sold.  [Maulb,  J.  I  doubt  the 
necessity  of  defining  the  sum.  A  sale  primd  faeie  imports  a  sale  for 
ready  money.]  Upon  the  evidence,  as  it  stands  upon  the  secondary's 
notes,  the  count  for  money  paid  is  out  of  the  question. 

CoLTMAN,  J.(a)  It  appears  to  me  that  there  was  in  this  case  some 
evidence  for  the  jury  to  sustain  the  count  for  goods  sold  and  delivered. 
Though  originally  there  was  no  contract  of  sale  between  the  parties, 
there  was  evidence  of  a  subsequent  agreement  on  the  defendant's  part 
that  the  transaction  should  be  considered  as  a  sale :  and  it  appears  that 

(«)  Wilde.  C.  J.,  WM  tbeent. 
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the  plaintiff  assented  to  this,  by.  bringing  the  action.     I  therefore  think 
this  rule  must  be  discharged. 

♦Maule,  J.  I  also  think  there  was  evidence  for  the  jury  to  r«^  09 
support  the  count  for  goods  sold  and  delivered,  viz,  the  defend- 
ant's subsequent  agreement  to  pay  for  the  teas  at  the  lower  rate  at 
which  he  had  agreed  to  pay  for  those  he  had  ordered.  He  could  not  de- 
cently do  less  than  that;  and  there  was  nothing  to  prevent  the  parties 
from  so  agreeing,  if  they  thought  fit.  I  am  disposed  to  think  the  jury 
would  have  done  wrong,  if  they  had  not  inferred  a  contract  from  that 
evidence.  The  only  question,  upon  this  rule,  being,  whether  there  was 
anif  evidence  to  go  to  the  jury,  the  plaintiff  is  entitled  to  retain  the 
verdict. 

Crbsswell,  J.  I  also  think  there  was  some  evidence  for  the  jury  in 
support  of  the  count  for  goods  sold  and  delivered  in  this  case.  The  de- 
fendant, having  obtained  possession  of  the  teas  through  the  mistake  of 
the  carrier,  afterwards  agreed  to  pay  for  them  at  the  same  rate  at  which 
he  had  agreed  to  pay  Young  &  Go.  for  those  he  had  contracted  to  buy 
of  them, — thus  treating  the  plaintiff  as  a  person  with  whom  he  had  entered 
into  a  contract  of  sale.  I  think  this  reasonably  warranted  the  jury  in 
finding  for  the  plaintiff.  Rule  discharged. 


*CORDER  V.  THE  UNIVERSAL  GAS-LIGHT  COMPANY,  r*^ai^ 

May  29.  ^^^^ 

The  ten  days'  notice  required  by  the  7  &  8  Vict.  c.  110,  s.  68,  to  be  given  prior  to  an  applica- 
tion, for  leave  to  iasue  execution  against  a  shareholder,  roust  state  whether  the  application  is 
intended  to  be  made  to  the  court,  or  to  a  judge  at  chambers.  ^ 

After  an  unsuccessful  application  to  a  judge  at  chambers,  an  original  motion  cannot  be  made 
to  the  court,  founded  upon  the  same  notice. 

The  jurisdiction  at  chambers  is  limited  to  the  judges  of  the  court  in  which  the  judgment  is 
obtained. 

The  plaintiff,  having  obtained  judgment  in  an  action  in  this  court 
against  The  Universal  Gas-Light  Company,  caused  the  following  notice, 
under  the  7  &;  8  Vict.  c.  110,  s.  68,  to  be  served  upon  the  several  per- 
sons therein  named : — 

'^  Whereas,  a  judgment  was  obtained  on  the  Sd  day  of  February  instant, 
in  Her  Majesty's  court  of  Common  Pleas,  for  the  sum  of  llOZ.  damages, 
and  1057.  19s,  2d.  costs,  in  a  certain  action  brought  by  the  above-named 
plaintiff  against  the  above-named  defendants,  being  a  company  com- 
pletely registered  under  an  act  made  and  passed  in  the  seventh  and 
eighth  years  of  the  reign  of  Her  present  Majesty,  intituled  '  An  Act  for 
the  registration,  incorporation,  and  regulation  of  joint-stock  companies;* 
and  whereas  the  said  plaintiff  hath  used  due  diligence  to  obtain  satisfac- 
tion of  the  said  judgment  against  the  property  and  effects  of  the  said 
company ;  but  there  is  not  any  property,  nor  are  there  any  effects  rf 
the  said  company  out  of  whith  the  said  judgment,  or  any  part  thereof, 
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can  be  satisfied:  And  "whereas,  yon,  Edmund  Boulter,  James  Shayler, 
Joseph  Field,  Dominique  Causae,  Joseph  Beplow,  Edward  Suter,  Henry 
Alt,  and  Anthony  Kent,  tame  or  one  of  you^  were  respectively  share- 
holders or  a  shareholder  in  the  said  company  at  the  time  when  the  contract 
or  engagement  with  the  above-named  plaintiff,  for  which  the  said  judg- 
ment was  obtained,  was  entered  into,  or  became  shareholders  or  a  share- 
holder during  the  time  the  said  contract  or  engagement  remained  unez- 
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ecuted  or  unsatisfied,  or  were  •respectively  shareholders  or  a 


shareholder  at  the  time  the  said  judgment  was  obtained:  Now, 
we  do  hereby  give  you  notice,  that,  upon  the  expiration  of  ten  days  from 
the  date  of  the  service  of  this  notice  upon  you^  «om€,  or  one  ofyou,  or  as 
soon  after  the  expiration  thereof  as  conveniently  may  be,  a  motion  will 
be  made  in  Her  Majesty's  court  of  Common  Pleas,  or  an  application  to 
one  of  the  judges  thereof,  for  a  rule,  or  summons,  calling  upon  yotc, 
Bomej  or  one  ofyouy  to  show  cause  why  execution  should  not  issue  against 
you,  Bomej  or  one  of  you,  upon  the  same  judgment,  until  the  same  shall 
be  satisfied.     Dated,  this  8th  February,  1848. 

"  G.  4;  H.,  attorneys  for  the 
above-named  plaintiff." 
^^To  Edmund  Boulter,  James  Shayler, 
Joseph  Field,  Dominique  Causse,  Joseph 
Replow,  Edward  Suter,  Henry  Alt,  and 
Anthony  Kent." 

In  pursuance  of  the  above  notice,  a  summons  was  taken  out  before 
Parke,  B.,  at  chambers,  calling  upon  Dominique  Causse,  and  another 
of  «the  parties  therein  named,  to  show  cause  why  execution  should  not 
issue  against  them.  Upon  the  summons  coming  on  to  be  heard,  the 
learned  Baron  held  that  he  had  no  jurisdiction,  the  statute  only  authoriz- 
ing the  application  to  be  made  to  the  court  in  which  the  judgment  is 
obtained,  or  to  a  judge  thereof 

Phiptony  in  the  last  term,  obtained  a  rule  nisi  against  Dominique 
Causse,  in  the  same  terms  as  the  above  summons. 

Talfourdf  Serjt.,  now  showed  cause.  The  notice  of  motion  does  not 
*1921  ^^°^P^J  ^^^^  ^^®  statute :  it  neither  '^'states  the  character  in  which 
the  party  called  upon  is  sought  to  be  charged, — whether  as  a 
present  or  as  a  former  shareholder  in  the  company ;  nor  does  it  specify 
either  the  time  when,  the  place  where,  or  the  person  against  whom,  the 
application  is  to  be  made.  It  is  altogether  in  the  alternative.  And, 
further,  the  notice  has  already  been  exhausted,  by  the  previous  applica- 
tion to  Parke,  B.  This  is  not  an  appeal  from  the  decision  of  that 
learned  judge,  but  an  original  application.  Consequently  it  is  a  motion 
to  the  court,  without  any  previous  ten  days'  notice  to  warrant  it.  The 
proceedings  under  this  statute  should  be  conducted  with  more  than 
ordinary  strictness  and  particularity. 

Phipsony  in  support  of  his  rule.    The  notice  of  motion  is  sufficient.    The 
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8d  section  of  the  statute  defines  a  "shareholder"  to  be,  one  who  is  entitled 
to  a  share  in  the  concern,  and  who  has  executed  the  deed  of  settlement. 
The  66th  section(a)  authorises  a  party  •who  has  obtained  a  judg-  r^ioq 
ment  against  the  company,  to  proceed  against  three  different  classes 
of  shareholders,  viz.  shareholders  for  the  time  being,  shareholders  at  the 
time  of  the  contract,  and  shareholders  at  the  time  of  the  judgment :  and 
the  68th  section  (6)  provides  for  the  notice  of  motion.  The  objection  to 
this  notice  is,  that  it  is  too  compendious.  The  party  sought  to  be  charged 
^must  know  to  which  particular  class  of  shareholders  he  belongs ;  r-^^  ^^ 
bat  the  plaintiff  has  not  equal  means  of  information.  So,  it  can  ^ 
be  no  valid  objection  to  the  notice,  that  it  is  in  the  alternative,  or  that 
it  is  joint.  A  party  cannot  be  said  not  to  have  received  notice,  because 
some  one  else  has  notice  with  him.  The  plaintiff  may  be  uncertain 
which  he  may  be  able  to  fix.  [Cresswbll,  J.  Would  it  be  a  good 
notice  of  action  to  magistrates,  under  the  24  O.  2,  c.  44,  if  addressed 
to  twOy  and  containing  an  intimation  that  an  action  will  be  brought 

(a)  Which  proTides  "that  every  judgment  and  every  decree  or  order  which  shall  be  at  any 
time  after  Ibe  passing  of  this  act  obtained  against  any  company  completely  registered  under 
this  act,  except  companies  incorporated  by  act  of  parliament  or  charter,  or  companies  the  lia- 
bility of  the  members  of  which  is  restricted  by  virtue  of  any  letters-patent,  in  any  action,  suit, 
or  other  proceeding  prosecuted  by  or  against  such  company  in  any  court  of  law  or  equity,  shall 
and  may  take  effect  and  be  enforced,  and  execution  thereon  be  issued,  not  only  against  the  pro- 
perty and  effects  of  such  company,  but  also,  if  due  diligence. shall  have  been  used  to  obtain 
satisfaction  of  such  judgment,  decree,  or  order,  by  execution  against  the  property  and  effects  of 
such  company,  then  against  the  person,  property,  and  effects  of  any  shareholder  for  the  time 
being,  or  any  former  shareholder  of  such  company,  in  his  natural  or  individual  capacity,  until 
such  judgment,  decree,  or  order  shall  be  fully  satisfied  :  Provided,  in  case  of  execution  against 
any  former  shareholder,  that  such  former  shareholder  was  a  shareholder  of  such  company  ot  the 
time  when  the  contract  or  engagement  for  which  such  judgment,  decree,  or  order  may  have 
been  obtained,  was  entered  into,  or  became  a  shareholder  during  the  time  such  contract'\>r 
engagement  was  unexecuted  or  unsiuisfied,  or  was  a  shareholder  at  the  time  of  the  judgment, 
decree,  or  order  being  obtained :  Provided  also,  that,  in  no  case  shall  execution  be  issued  on 
such  judgment,  decree,  or  order,  against  the  person,  property,  or  effects  of  any  such  former 
shareholder  of  such  company,  after  the  expiration  of  three  years  next  after  the  person  sought  to 
be  charged  shall  have  ceased  to  be  a  shveholder  of  such  company." 

ib)  Which  enacts  "that,  in  the  cases  provided  by  this  act  for  execution  on  any  judgment, 
decree,  or  order,  in  any  action  or  suit  against  the  company,  to  be  issued  against  the  person  or 
against  the  property  and  efiects  of  any  shareholder  or  former  shareholder  of  such  company,  or 
against  the  property  and  eflects  of  the  company,  at  the  suit  of  any  shareholder  or  former  share- 
holder, in  satisfaction  of  any  moneys,  damages,  costs,  and  expenses  paid  or  incurred  by  him  as 
aforesaid  in  any  action  or  suit  against  the  company,  such  execution  may  be  isaued,  by  leave  of 
tke  court t  or  of  a  judge  of  the  courts  in  tohieh  fuch  judgment,  decree t  or  order  $hall  have  been 
obtains d,\jpon  motion  or  summons  for  a  rule  toshowcau8e,orother  motion  or  summons  consistent 
with  the  practice  of  the  court,  without  any  suggestion  of  tcirefaciat  [sic]  in  that  behalf;  and 
that  it  shall  be  lawful  for  such  court  or  judge,  to  make  absolute  or  discharge  such  rule,  or  allow 
or  dismiss  such  motion  (as  the  case  may  be),  and  to  direct  the  costs  of  the  application  to  be 
paid  by  either  party,  or  to  make  such  other  order  therein  as  to  such  court  or  judge  shall  seem 
fit ;  and,  in  such  cases,  such  form  of  writs  of  execution  shall  be  sued  out  of  the  courts  of  law 
and  equity  respectively,  for  giving  effect  to  the  provision  in  that  behalf  aforesaid,  as  the  judges 
of  such  courts  respectively  shall,  from  time  to  time,  think  fit  to  order ;  and  the  execution  of 
such  writs  shall  be  enforced  in  like  manner  aa  writs  of  execution  are  now  enforced :  Provided, 
that  any  order  made  by  a  judge  as  aforesaid  may  be  discharged  or  varied  by  the  court,  on  appli- 
cation made  thereto  by  either  party  dissatisfied  with  such  order :  Provided  also,  that  no  such 
motion  shall  be  made,  nor  summons  granted,  for  the  purpose  o(  charging  any  shareholder  or 
former  shareholder,  until  ten  days*  notice  thereof  shall  have  been  given  to  the  person  sought 
to  be  charged  thereby/' 
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ngainat  'Hhem  or  one  of  them?**]  In  the  case  of  a  notice  to  magis- 
trates, the  degree  of  particularity  required  is  specifically  pointed  out  by 
tiic  statute;  the  cause  of  action  must  be- defined  accurately.  Here,  it 
i.s  otherwise:  the  notice  is  a  mere  preliminary  general  step;  its  object 
is,  to  prevent  the  party  proceeded  against  being  taken  by  surprise. 
[Wilde,  C.  J.  Your  notice  being  addressed  to  several  persons, — sup- 
pose all  have  incurred  costs  in  preparing  to  defend  themselves,  and  then 
you  limit  your  application  to  one  of  them,  what  remedy  have  the  others 
for  their  costs  ?]  All  should  be  apprised  that  the  application  may  be 
made  against  them.  [Gresswell,  J.  The  statute  has  already  given 
them  that  information.  Maule,  J.  What  say  you  to  the  last  objection, 
viz.  that  the  notice  was  exhausted  by  the  application  by  summons  to 
Parke,  B.,  at  chambers?]  The  answer  to  that  is,  that,  for  want  of 
jurisdiction,  the  summons  was  not  an  effective  proceeding.  Suppose  an 
original  application  to  the  court  to  fail,  by  reason  of  some  technical 
objection,  would  a  new  notice  of  motion  be  necessary  ?  [Maule,  J.  I 
should  think  it  would.]  The  notice  is  not  to  be  construed  so  strictly  as 
a  contract.  [Maule,  J.  The  more  inscrutable  the  intention  of  the 
legislature  in  requiring  a  ten  days*  notice,  the  more  strict  should  be  the 
•lO'SI  construction  of  the  statute.]  The  construction  contended  *for 
•^  here  will  unnecessarily  embarrass  plaintiffs,  and  will  greatly 
impair  the  usefulness  of  a  most  wise  and  equitable  provision. 

Wilde,  C.  J.  The  point  last  suggested  strikes  me  as  being  a  decisive 
objection  to  this  application.  The  legislature  has  thought  fit  to  require, 
that,  before  an  attempt  is  made  to  charge  a  shareholder  in  respect  of  a 
judgment  obtained  against  a  joint-stock  company,  he  shall  have  ten  days' 
notice  of  the  plaintiff's  intention  so  to  charge  him ;  and  it  has  given  the 
plaintiff  the  option  of  going,  for  that  purpose,  either  to  the  court  in  which 
the  judgment  has  been  obtained,  or  to  *'  a  judge  thereof."  The  plaintiff 
here  has  given  the  ten  days'  notice  of  his  intention  to  move  the  court,  or 
to  make  an  application  to  one  of  the  judges  thereof,  for  a  rule  or  a  sum- 
mons. In  pursuance  of  that  notice,  he  has  called  the  party  before  a 
judge  at  chambers  on  a  summons  ;  and  that  summons  has  been  dismissed, 
for  want  of  jurisdiction.  This  is  not  an  appeal  against  the  decision  at 
chambers ;  but  an  original  motion.  The  virtue  of  the  notice  being  spent 
and  exhausted  by  the  application  made  at  chambers,  it  seems  to  me  that 
there  is  no  notice  to  warrant  the  present  motion.  I  therefore  think  the 
rule  must  be  discharged,  with  costs. 

CoLTMAN,  J.  I  give  no  opinion  at  present  as  to  whether  or  not  a 
fresh  notice  of  motion  may  be  given.  But  I  am  clearly  of  opinion  that 
this  notice  was  exhausted  by  the  application  to  Parke,  B.,  at  chambers. 

The  rest  of  the  court  concurring, 

Rule  discharged,  with  costs. 
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Upon  a  plea  of  ti^ic  aeteptawt  in  an  action  by  indorsee  against  the  acceptor  of  a  bill  of  exchange, 
— the  p lain tifl*  having  proved  that  the  bill  was  destroyed : — Held^  that  secondary  evidence  of 
its  contents  was  admissible. 

Qmare,  whether,  to  be  available  as  an  answer  to  an  action  at  law,  the  non-production  of  the 
bill  when  payment  wos  demanded  ,(o)  should  not  be  pleaded  specially  f 

Assumpsit  on  a  bill  of  exchange,  by  indorsee  against  acceptor.  Plea, 
non  acceptavit. 

At  the  trial  before  Maulb,  J.,  at  the  second  sitting  in  Eastern  term, 
1847,  it  was  proved  by  two  witnesses,  who  were  called  6n  behalf  of  the 
plaintiff,  that  the  bill  had  been  destroyed ;  whereupon  the  learned  judge, 
subject  to  an  objection  taken  on  the  part  of  the  defendant,  received 
secondary  evidence  of  its  contents.  A  verdict  having  been  found  for 
the  plaintiff,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if 
the  court  should  be  of  opinion  that  the  secondary  evidence  was  not 
admissible  under  the  circumstances. 

C  Jones,  Serjt.,  in  the  same  term,  obtained  a  rule  nisi  accordingly. 
He  cited  Woodford  v.  Whitely,  M.  &  M.  517;  Sevan  v.  Hill,  2  Camp. 
381,  Hansard  v.  Robinson,  7  B.  &  C.  90,  9  D.  &  R.  860,  and  Wain  v 
Bailey,  10  Ad.  &  E.  616,  2  P.  &  D.  507. 

MiUer  now  showed  cause.  The  ground  of  the  motion  is,  that  an  action 
cannot  be  maintained  upon  a  bill  or  note  that  has  been  lost  or  destroyed ; 
but  that,  according  to  the  authority  of  Hansard  v.  Robinson,  the  remedy 
of  the  holder  is  to  be  sought  in  equity.  If  it  were  necessary  now  to 
discuss  that  question,  it  would  be  easy  to  show  that  the  judgment  in  that 
case  is  founded  upon  a  fallacy.  The  law-merchant  can  have  nothing  to 
do  ♦with  the  rules  of  evidence.  It  is  enough,  however,  for  the  r*nQ»T 
present  purpose,  to  say  that  the  point  cannot  be  raised  upon  the 
plea  of  non  accept^avit  :{b)  it  must,  since  the  new  rules,  be  pleaded,  spe- 
cially, as  in  Wain  v.  Bailey, {c)  • 

C.  Jones,  Serjt.,  in  support  of  the  rule.  The  evidence  that  was  given 
of  the  destruction  of  the  bill  was  not  so  satisfactory  as  to  justify  the 
learned  judge  in  admitting  secondary  evidence.  Hansard  v.  Robinson 
is  expressly  in  point.  It  was  there  distinctly  laid  down  that  the  holder 
of  a  bill  of  exchange  cannot  by  the  custom  of  merchants  insist  upon 
payment  by  the  acceptor,  withput  producing  and  offering  to  deliver  up 
the  bill, — even  though  the  destruction  or  loss  of  the  bill  take  place  after 
it  becomes  due,  and  the  holder  offers  an  indemnity.    [Maule,  J.    Must 

(a)  Vide  post,  197  (6). 

i6)  AeeeptOt  not  acdpio^  is  the  terra  used  by  jurists  to  denote  the  act  by  which  the  drawee 
(rra#«a/ii«)  accedes  to  the  engagement  proposed  to  him  by  the  drawer  {Jtratiam) :  see  WiUiamt 
V.  Germaine,  1  Mann.  6l  R.  398,  n. 

(e)  In  that  case  the  plea  was  held  to  be  bad.  If  good,  it  could  not  be  practically  available, 
as  the  acceptor,  who  may  be  sued  without  anv  Qrevious  demand,  would  not  know  whether  the 
bill  was  in  existeiice  or  not. 


197  WRENCH  v,  JAMES.    T.  T.  1848. 

that  not  be  the  subject  of  a  special  plea?]  It  certainly  would  be 
diflScuIt  to  contend  that  it  must  not. 

WiLi>£,  G.  J.  There  was  no  defence.  Two  witnesses  called  on  the 
part  of  the  plaintiff  proved  the  destruction  of  the  bill.  I*  can  discover 
no  circumstances  that  could  induce  a  plaintiff  falsely  to  set  up  such  a 
case.  I  think  there  was  clearly  enough  to  warrant  the  course  taken  by 
the  judge  in  admitting  secondary  evidence, — which  is  the  only  question 
now  before  us. 

The  rest  of  the  court  concurring,  Rule  discharged. 


*198]  *WRENCH  v.  JAMES.    May  80. 

The  plaintiif  fatving  delivered  the  inue,  adding  the  similiter  to  the  replication  for  the  defend- 
ant, the  latter  gave  notice  that  he  had  struck  out  the  similiter,  and  would  demur  in  due 
course.  No  demurrer  or  rejoinder  being  delivered  within  the  proper  time : — Held,  that  the 
plaintiff  was  entitled  to  sign  judgn^ent  for  want  of  a  rejoinder. 

The  declaration  in  this  case  contained  three  counts.  To  the  first  two 
the  defendant  pleaded  special  pleas,  and  to  the  third  the  general  issue. 
On  the  9th  of  May,  the  plaintiff  delivered  an  issue  at  the  office  of  the 
defendant's  attorney,  containing  replications  to  the  special  pleas,  and 
proper  similiters,  with  a  notice  of  trial  for  the  sittings  after  the  last 
term.  On  the  11th  of  May,  the  defendant's  attorney  served  the  plain- 
tiff's attorney  with  the  following  notice : — 

''  Take  notice,  that  I  do  not  accept  the  issue  delivered  by  you  in  this 
cause  as  such,  but  consider  the  same  as  a  replication  only ;  and  I  have 
struck  out  the  similiters  added  by  you  to  the  replication  to  the  first  and 
second  pleas  of  the  defendant,  and  shall  deliver  a  demurrer  thereto  ia 
due  course." 

No  demurrer  having  been  delivered,  the  plaintiff,  on  the  16th  of  May, 
signed  judgment  as  for  want  of  a  rejoinder. 

Bramwell  now  moved  for  a  rule  calling  upon  the  plaintiff  to  show 
cause  why  the  judgment  should  not  be  set  aside  for  irregularity. 
[Wilde,  C.  J.  What  was  the  plaintiff  to  do,  when  you  gave  him  notice 
that  you  would  not  accept  the  rejoinder  he  had  added  for  you  ?]  The 
defendant,  having  failed  to  deliver  a  demurrer  in  due  time,  was  bound 
by  the  rejoinders  the  plaintiff  had  added.  [Wilde,  C.  J.  In  Tunfcro8$ 
V.  Kingy  6  Q.  B.  663,  2  D.  &  L.  534,  it  was  held,  that,  when  the  plain- 
*1QQ1  ^^^  <leliver8  the  issue  adding  '''the  similiter  for  the  defendant, 
1  and  the  defendant  gives  notice  that  he  has  struck  out  the  simili- 
ter, but  does  not  deliver  any  rejoinder  or  demurrer  within  the  four  days 
limited  for  that  purpose,  the  proper  course  for  the  plaintiff  to  pursue,  is, 
to  sign  judgment  for  want  of  a  rejoinder.  In  that  case,  the  plaintiff 
having,  instead  of  taking  that  course,  treated  the  notice  as  nugatory, 
and  proceeded  to  trial  and  judgment, — the  proceedings  were  set  aside 
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for  irregularity.]  That  is  founded  upon  a  mere  dictum  of  Colbridof, 
J.,  which  was  not  necessary  to  the  decision  of  the  case.  [Maule,  J. 
'^How  can  there  be  a  trial,"  as  Mr.  Justice  Coleridge  asks,  ^' when  the 
replication  is  left  without  an  answer?"  The  only  alternative  is  that 
stated  by  the  learned  judge: — "The  plaintiff  ought  to  have  signed 
judgment  for  want  of  a  rejoinder."]     There  is  an  affidavit  of  merits. 

Wilde,  G.  J.  This  is  a  perfectly  clear  case.  The  defendant  was 
bound  by  his  notice.  After  that,  the  only  course  open  to  the  plaintiff 
was,  to  sign  judgment. 

The  rest  of  the  court  concurring,  Rule  refused. 


*PEARCE  t;.  SKAIF.    June  8.  [^200 

The  court  hts  no  power  to  discharge  a  plointifl*  from  an  execution  for  the  ooata  of  a  judgment 
as  in  case  uf  a  nonsuit,~-«lthough  the  defendant  has  absconded,  and  his  attorney  consents  la 
such  discharge. 

A  RULE  for  judgment  as  in  case  of  a  nonsuit  having  been  made  abso- 
lute, the  plaintiff  was  taken  in  execution  for  the  costs. 

Pearson  now  moved  (with  the  consent  of  the  attorney  for  the  defend- 
ant in  the  suit,  who  deposed  that  he  had  no  claim  against  thedefendantr. 
for  the  costs,  he  having  undertaken  the  defence  upon  the  credit  of  a  third 
party),(a)  that  the  plaintiff  might  be  discharged  from  custody,  upon  an 
affidavit  stating  that  the  defendant  had  absconded  about  two  years  ago,, 
and  had  not  since  been  heard  of. 

A  previous  application  had  been  made  to  V.  Williams,  J.^  at  cham^- 
bars ;  but  that  learned  judge  had  declined  to  interfere. 

Per  Curiam.    We  have  no  authority  to  do  that  which  is  prayed. 

Rule  refused. 

(a)  Which  third  party,  and  not  the  consenting  attorney,  would  therefore  have  an  interest  in 
the  detention  of  the  plaintifl*. 


*PLENTT  V.  WEST.    June  14.  [♦201 

The  testator,  W.  B./by  a  testamentary  paper,  dated  the  5th  of  Octobsn  1837,  and  duly  exe- 
CBted  and  attested,  gave,  devised,  and  bequeathed  "  all  his  estate  wmd*  efTects,  both  real  and 
personal  or  mixed,  to  certain  persons,  and  to  the  survivor  of  them,  aiid  the  heirs,  executors, 
and  administrators  of  the  survivor  of  them,  in  trust  to  divide  the  same  between  the  three 
boys  of  W.  West  and  Caroline  Simmons,  at  their  respective  ages  ol  »wenty-one  yean ;:  tha 
same  to  be  vested  interests." 

A  second  testamentary  paper,  dated  the  13th  of  April,  1838,  and  Ally  executed  and  attested,. 
was  as  follows: — "  This  it  the  last  will  of  me,  W.  B.,  of,  &c.  I  give  and  bequeath  all  my 
estate  and  efiects  as  hereafter  mentioned,  eiV,  all  my  household  goods  at  N..to  Caroline,  thet 
daughter  of  W.  and  F.  Simmons,  for  ever.  I  also  give  all  my  leel  estate,  as  well  freehold, 
copyhold,  or  leasehold,  to  the  said  Caroline  Simmons,  for  hei  life;  and,  after  her  decease-,. 
to  W.  West,  for  the  term  of  his  life ;  and,  after  both  their  deceases,  to  W.  and  G.  West,  the 
sons  of  the  first-named  W.  West  [*  and  their  keirtt  executam^  aJid  adminitlratorst  for  eter," 
VOL.  VI. — 17 
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being  struck  out] ,  or  all  my  interest  therein,  during  the  term  of  their  natural  lives,  and  to 
the  survivor  of  them,  for  their  life :  and  then,  as  to  all  my  copyhold  estat*  of  B.,  to  the  Rev. 
H.  Budd,  and  his  heirs,  for  ever,  subject  to  the  payment  of  500/.  to  Caroline  Simmons,  and 
5002.  to  the  said  W.  West  first  named,  as  won  as  the  said  H.  Budd  shall  come  into  posses* 
sion  thereof,  or  within  one  year  after.'*  Appended  to  this  was  a  codicil,  by  which  the  tes- 
tator appointed  Caroline  Simmons  and  W.  West,  the  father,  executrix  and  executor  thereof. 

A  third  testamentary  paper,  dated  November,  1839,  and  also  duly  executed  and  attested,  was 
as  follows: — **  This  it  the  last  will  and  testament  of  me,  the  undersigned  W.  B.,  of,  &c., 
relating  to  all  my  freehold  and  copyhold  lands,  tenements,  and  heredii  amenta,  and  all  my  real 
estate  whatsoever,  which  I  hereby  give,  devise,  and  bequeath,  to  the  intent  that  the  rents, 
issues,  and  profits  thereof  may  be  divided  into  three  equal  parts,  shares,  and  proportions, — 
one  third  whereof  I  give  and  devise  to  Caroline,  the  daughter  of  W.  and  h\  Simmons, /vr 
her  natural  life^  subject  to  an  annuity  of  502.  per  annvm  payable  to  her  mother  F.  Simmons, 
during  her  life.  Then,  as  to  the  other  two  thirds  of  the  said  rents,  issues,  and  profits,  1 
hereby  direct  the  said  annual  rents  and  profits  to  be  paid  to  all  the  children  of  W.  West,  or 
that  he  be  permitted  to  receive  the  annual  rents,  issues,  and  profits  of  my  said  freehold  and 
copyhold  estates,  for  the  use  and  maintenance,  education,  &c.,  of  all  hia  said  children  until 
their  arrival  at  the  age  of  twenty-one  years."  And  W.  West  was  appointed  executor,  **  so 
far  as  the  same  is  necessary  to  the  performance  of  the  trusts  relating  to  my  real  estate." 

The  testator  died  in  August,  1840. 

W.  West,  in  the  three  several  lesinmentary  papers  named,  had  four  children,  born  in  the  testa- 
tor's  lifetime,  »«.,  three  sons,  William,  George,  and  Frederick,  and  a  daughter,  Ann : — 

Held^ — ^first,  that  the  instrument  executed  in  November,  1839,  was  the  only  one  which  had 
any  validity  as  far  as  concerned  the  legal  rights  of  the  parties : 

Secondly,  that  Caroline  Simmons  (and  her  husband)  took  lio  legal  estate  or  interest  in  the  real 
property  devised  ;  and  that  W.  West,  the  father,  took,  at' law,  as  trustee,  an  estate  in  fee  in 
one  undivided  third  part  of  the  real  estate,  and  an  interest  in  the  remaining  two-thirda  during 
the  minority  of  his  children,  determinable,  as  to  the  respective  shares  of  his  children,  in  the 
said  two  thirds,  on  their  respectively  attaining  twenty-one: 

Thirdly,  that  the  four  children  of  W.  West  took  a  remainder  in  fee»  as  joint -tenants,  expectant 
on  the  determination  of  the  estate  of  their  father,  in  their  respective  shares  of  the  undivided 
two  thirds  of  the  real  estate : 

Foiuthly,  that  Henry  Budd  and  W.  Simmons  and  Frances  his  wife,  took  no  legal  estate  or 
interest  in  the  real  property  devised. 

This  was  a  case  sent  from  the  court  of  Chancery,  for  the  opinion  of 
this  court. 

On  the  5th  of  October,  1837,  William  Budd,  formerly  of  Burghclere, 
^^^^-|  in  the  county  of  Southampton,  and  late  *of  Newbury,  in  the 
''•'  county  of  Berks,  since  deceased,  duly  made  and  published  his 
last  will,  in  his  own  handwriting,  dated  the  5th  of  October,  1837,  and 
executed  and  attested  in  such  manner  as  was  then  by  law  required  for 
rendering  valid  devises  of  freehold  estates  of  inheritance ;  and  thereby 
gave,  devised,  and  bequeathed  all  his  estate  and  effects,  both  real  and 
personal,  or  mixed,  unto  an(l  to  be  divided  equally  between,  the  three 
boys  of  William  West,  and  Caroline  Plenty,  then  Caroline  Simmons, 
at  their  respective  ages  of  twenty-one  years,  the  same  to  be  vested 
interests. 

On  the  13th  of  April,  1838,  the  said  testator  made  and  executed,  in 
manner  then  required  by  law,  two  other  testamentary  instruments,  both  in 
his  own  handwriting,  and  both  written  on  one  and  the  same  sheet  of 
paper.  These  instruments  (with  the  signatures  and  attestations  thereto) 
are  as  follows : 

^'  This  is  the  last  will  of  me,  W.  Budd,  late  of  Burghclere,  in  Hants, 
but  now  of  Newbury,  in  Berks,  gentleman.    I  give  and  bequeath  all  my 
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estate  and  effects  as  hereinafter  mentioned,  namely,  all  my  household 
goods  •at  Newbury,  to  Caroline,  the  daughter  of  William  and  p^o/x© 
Frances  Simmons,  for  ever.  I  also  gi?e  all  my  real  estate,  as  '- 
well  freehold,  copyhold,  or  leasehold,  to  the  said  Caroline  Simmons,  for 
her  life ;  and,  after  her  decease,  to  William  West,  of  Speen,  ironfounder, 
for  the  term  of  his  life ;  and,  after  both  their  deceases,  to  William  and 
George  West,  the  sons  of  the  first-named  William  West,  for  all  my 
ititerest  therein,  daring  the  term  of  their  natural  lives,  and  to  the  sur- 
vive r  of  them,  for  their  life ;  and  then,  as  to  all  my  copyhold  estate  at 
Burghclere,  to  the  Rev.  Henry  Budd,  of  White  Roothing,  in  Essex,  and 
his  heirs,  for  ever,  subject  to  the  payment  of  500Z.  to  Caroline  Sim- 
mons, and  500{.  to  the  said  William  West  first  named,  as  soon  as  thb 
said  Henry  Budd  shall  come  into  possession  thereof,  or  within  one 
year  after :  The  words  in  the  twelfth  and  thirteenth  lines  ^  and  their 
heirs,  executors,  and  administrators,  for  ever,'  being  first  drawn  through 
with  the  pen  as  erased.     Dated  this  13th  of  April,  1838. 

"  W.  Budd.  (l.  s.) 
'*  Signed,  sealed,  published,  and  declared 
by  the  testator  William  Budd,  as  and  for  his 
last  will,  in  the  presence  of  us,  who,  at  his 
request,  in  his  and  each  other's  presence, 
have  hereunto  set  our  hands,  the  13th  day  of 
April,  1838. 

"  B.  C,  H.  G.,  H.  G.,  junior." 

'*  Of  this  my  will,  I  appoint  the  said  Caroline  Simmons,  and  William 
West,  the  father,  executrix  and  executor :  As  witness  my  hand  and  seal, 
the  day  and  year  above  written. 

"W.  Budd.  (l.  s.) 
"B.  C,  H.  G.,  H.  G.,  junior." 

*In  November,  1839,  the  testator  made  and  executed,  in  man-  p^^gna. 
ner  then  required  by  law,  one  other  testamentary  instrument,  in  *- 
his  own  handwriting.     This  instrument  (with  the  signature  and  attesta- 
tion thereto)  was  as  follows : — 

"  This  is  the  last  will  and  testament  of  me,  the  undersigned  William 
Budd,  of  Newbury,  in  the  county  of  Berks,  gentleman,  relating  to  all 
my  freehold  and  copyhold  lands,  tenements,  hereditaments,  and  all  my 
real  estate  whatsoever ;  which  I  hereby  give,  devise,  and  bequeath  to 
the  intent  that  the  rents,  issues,  and  profits  thereof  may  be  divided  into 
three  equal  parts,  shares,  and  proportions,— one  third  whereof  I  give 
and  devise  to  Caroline,  the  daughter  of  William  and  Frances  Simmons, 
for  her  natural  life,  independent  of  any  husband  she  may  hereafter 
marry,  and  for  which  her  receipts  alone  shall,  from  time  to  time,  not- 
withstanding her  coverture,  be  a  sufficient  discharge ;  subject,  neverthe- 
less, to  an  annuity  of  501.  per  annum  payable  to  her  mother,  Frances 
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Simmons,  during  her  life,  independent  of  her  present  or  any  other  hus- 
band, payable  quarterly,  and  for  which  her  receipt  alone,  notwithstand- 
ing her  coverture,  shall,  from  time  to  time,  be  a  sufiBcient  discharge. 
Then,  as  to  the  other  two-thirds  of  the  said  rents,  issues,  and  profits,  I 
hereby  direct  the  said  annual  rents  and  profits  to  be  paid  to  all  the 
children  of  William  West,  of  Speenhamland,  ironfounder  and  engineer, 
or  that  he  be  permitted  to  receive  the  annual  rents,  issues,  and  profits 
of  my  said  freehold  and  copyhold  estates,  for  the  use  and  maintenance, 
education^  and  putting  forth  in  the  world,  of  all  his  said  children,  until 
their  arrival  at  the  age  of  twenty-one  years.  I  appoint  the  said  Wil- 
^^  Ham  West  executor  of  this  my  will,  so  far  *as  the  same  is  neces- 
-'  esLTj  to  the  performance  of  the  trusts  relating  to  my  real  estate. 

"W.  BUDD.  (L.  8.) 

"  Signed,  sealed,  and  published  by 
the  said  testator,  in  the  presence  of 
"B.  W.,  B.  C,  R.  G." 

The  testator  died  in  August,  1840. 

At  the  time  of  making  his  will  of  the  5th  of  October,  1837,  and 
thenceforth  up  to  and  at  the  time  of  his  death,  the  testator  was  seised 
and  possessed  of  freehold  estate^  in  the  county  of  Berks  and  elsewhere, 
and  was  entitled  in  fee,  according  to  the  custom  of  the  manor  whereof 
the  same  were  holden,(a)  to  a  copyhold  farm  and  lands  at  Burghclere,  in 
the  occupation  of  William  Vincent  as  tenant,  and  to  two  copyhold  cot- 
tages, also  at  Burghclere,  in  the  occupation  of  William  Simmons  as  his 
tenant. 

William  West,  in  the  said  will  of  the  5th  of  October,  1837,  named, 
and  William  West,  described  in  the  said  testamentary  instruments  of  the 
13th  of  April,  1838,  as  of  Speen,  ironfounder,  and  as  William  West,  the 
father,  and  William  West,  described  in  the  said  testamentary  instrument 
of  November,  1839,  as  of  Speenhamland,  ironfounder  and  engineer,  is 
one  and  the  same  person ;  and  he  had  four  children,  and  no  more,  born 
in  the  testator's  lifetime,  viz.,  three  boys,  William  West,  born  the  5th  of 
May,  1883,  George  West,  born  the  10th  of  October,  1834,  and  Frederick 
West,  born  the  11th  of  May,  1836,  and  one  girl,  Ann  West,  bom  the 
18th  of  June,  1838. 

Caroline  Simmons,  named  in  all  the  said  testamentary  writings,  is  the 
daughter  of  William  Simmons  and  Frances,  his  wife,  and  was  born  in 
April,  1822,  and  was  married  in  1841,  to  Edward  Pellew  Plenty,  now 
her  husband. 

"^2061  ^'^  cause  is  now  depending  in  Chancery,  between  said  Caro- 
^  line  Plenty,  by  her  next  friend,  plaintiff,  and  the  said  William 
West,  the  father,  Henry  Budd,  William  West,  the  son,  George  West, 
Frederick  West,  Ann  West,  Edward  Pellew  Plenty,  William  Simmoiii*, 
and  Frances,  his  wife,  and  others,  defendants :  and  by  the  decree  made 

(a)  q.  d.  "  whereof  the  same  were  pareeV^ 
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on  the  hearing  of  this  cause,  before  the  Master  of  the  RoUs,  on  the  29th 
of  April,  1846,  it  was  ordered  that  this  case  should  be  made  for  the 
opinion  of  the  court  of  Common  Pleas,  on  the  following  questions, — ' 

First^  whether  all  or  any,  and  which,  of  the  said  testamentary  instru- 
ments constituted  the  said  testator's  last  will,  at  the  time  of  his  death,  as 
to  his  freehold  and  copyhold  estates,  or  any,  and  what  parts  thereof:  and 

Secondly,  what,  if  any,  estates  and  interests  the  following  persons 
respectively  took  in  the  testator's  freehold  and  copyhold  estates,  or  any, 
and  what  parts  thereof,  under  the  said  testamentary  instruments,  or  such 
of  them  as  at  the  testator's  death  constituted  his  last  will  as  to  his  free- 
hold and  copyhold  estates,  or  any  part  thereof, — that  is  to  say, 

1.  The  said  Edward  Pellew  Plenty,  and  Caroline  his  wife,  in  her  right, 
and  each  or  either,  and  which  of  them : 

2.  The  said  William  West,  the  father : 

3.  The  said  William  West,  the  son,  and  George  West : 

4.  The  said  Frederick  West  : 

5.  The  said  Ann  West  : 

6.  The  said  Henry  Budd : 

7.  The  said  William  Simmons,  and  Frances,  his  wife,  in  her  right,  or 
either,  and  which,  of  them. 

The  case  was  argued  in  Easter  term  last,  before  Wilde,  C.  J.,  Colt- 
man,  J.,  Crbsswell,  J.,  and  V.  Williams,  J. 

*Channe%  Serjt.  (with  whom  was  W.  H.  Btuk),  for  the  plain-  r»oo7 
tiff,  Caroline  Plenty,  and  her  husband,  the  defendant,  Edward  *- 
Pellew  Plenty,  submitted. — First,  that  the  will  of  the  5th  of  October, 
1837,  and  the  several  testamentary  instruments  of  13th  of  April,  1838, 
and  November,  1839,  together  constituted  the  testator's  last  will,  at  the 
time  of  his  death,  as  to  his  freehold  estates. — Secondly,  that  the  several 
testamentary  instruments  of  the  13th  of  April,  1838,  and  November, 
1839  (containing  a  complete  disposition  of  the  entire  interest  in  the 
testator's  copyholds),  wholly  revoked  the  disposition  thereof  contained 
in  the  will  of  the  5th  of  October,  1837,  and  together  constituted  his  last 
will,  at  the  time  of  his  death,  as  to  his  copyhold  estate. — Thirdly,  that 
the  plaintiff,  Caroline  Plenty,  took  for  her  separate  use  an  estate  for  her 
life  in  one-third  of  the  testator's  freehold  and  copyhold  estates,  subject 
to  defendant  Frances  Simmons's  annuity  of  501.  during  her  life. — 
Fourthly,  that  the  disposition  contained  in  the  testamentary  instrument 
of  November,  1839,  as  to  the  remaining  two-thirds  of  the  income  of  the 
testator's  freehold  and  copyhold  estates,  was  void  for  uncertainty ;  or, 
if  not  void,  was  restricted  in  duration  to  the  minority  of  the  defendants, 
William  West,  the  son,  George  West,  Frederick  West,  and  Ann  West, 
so  that  each  of  these  four  children  took  one-fourth  of  these  two-thirds 
during  his  or  her  minority,  or,  at  all  events,  that  these  two-thirds 
belonged  to  these  four  children,  as  joint-tenants,  during  the  minority  of 
any  of  them,  or  to  their  father  during  the  same  period. — Fifthly,  that, 
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subject  to  th#  life-estate  of  Caroline  Plenty,  for  her  separate  use,  in 
one-third  of  the  freehold  and  copyhold  estates,  and  subject  to  the 
estates,  if  any,  of  the  defendants,  William  West,  the  son,  George  West, 
Frederick  West,  and  Ann  West,  or  the  estate,  if  any,  of  their  father, 
in  the  remaining  two-thirds,  the  defendant,  Edward  Pellew  Plenty,  and 
*^0H1  ^^^  ^'^®'  ^^®  plaintiff,  in  her  *right,  took  an  estate  for  her  life 
'^  -*  in  the  freehold  and  copyhold  estates;  with  remainder  to  the 
defendant  William  West,  the  father,  for  his  life ;  with  remainder  to  hia 
sons,  William  West  and  George  West,  and  the  survivor  of  them,  daring 
their  lives ;  with  remainder,  as  to  the  testator's  copyhold  estate,  to  the 
defendant  Henry  Budd,  in  fee,  charged  with  the  payment  of  500/.  to  the 
defendant  Plenty  and  his  wife,  the  plaintiff,  in  her  right,  and  5007.  to 
William  West,  the  father,  within  one  year  after  the  last  remainder  in 
fee  should  come  into  possession. — Sixthly,  that,  subject  to  the  life-estate 
of  the  plaintiff,  for  her  separate  use,  in  one-third  of  the  estates,  if  any, 
of  the  defendants  William  West,  the  son,  George  West,  Frederick  West, 
and  Ann  West,  or  the  estate,  if  any,  of  their  father,  in  the  remaining 
two-thirds,  and  the  life-estates  of  defendant  Plenty  and  his  wife,  the 
plaintiff,  in  her  right,  and  the  life-estates  of  William  West,  the  father, 
and  of  his  sons  William  West  and  George  West,  in  the  testator's  free- 
liold  estates,  the  defendant  Plenty,  and  his  wife,  the  plaintiff,  took  an 
estate  in  fee  in  one-fourth  of  the  testator's  freehold  estates. 

The  three  testamentary  papers  together  constitute  the  will.  It  can- 
not be  denied  that  a  will  may  be  revoked  either  by  express  words 
of  revocation,  or  by  an  inconsistent  devise.  Here,  there  is,  in  term:^, 
no  revocation  of  the  first  will,  either  in  the  second  or  in  the  third ;  if 
they  operate  as  a  revocation,  it  must  be  on  the  ground  that  they  are 
inconsistent  with  the  existence  of  the  first  will.  The  first  will, —  which 
is  duly  executed  and  attested, —  disposes  of  all  the  testator's  property, 
real,  personal,  and  miztd.  The  second  and  third  wills  do  not  dispose 
of  all  the  property,  or  of  all  the  testator's  interest  therein.  To  hold, 
therefore,  that  they  operate  an  entire  revocation  of  the  first  will,  will  be 
to  hold  that  there  is  a  partial  intestacy.  The  second  will  revokes 
*2091  *^^®  bequest  of  the  personalty  in  the  first  will,  in  these  term.-*, 
"*  "I  give  and  bequeath  all  my  household  goods  at  Newbury  to 
Caroline,  the  daughter  of  William  and  Frances  Simmons,  for  ever.*' 
Then,  as  to  the  real  estate,  it  proceeds, — '^  I  also  give  all  my  real  estate, 
as  well  freehold,  copyhold,  or  leasehold,  to  the  said  Caroline  Simmons, 
for  her  life"  (the  former  will  had  given  her  a  fee  in  one  fourth  of  the 
estate) ;  "  and,  after  her  decease,  to  William  West,  for  life ;  and,  after 
both  their  deceases,  to  William  and  George  West,  the  sons  of  the  first- 
named  William  West,  for  life:"  then  "as  to  all  my  copyhold  estate  at 
Burghclere  (the  only  copyhold  the  testator  had),  to  the  Rev.  Henry 
Budd  and  his  heirs  for  ever,"  subject  to  certain  payments.  The  second 
will,  therefore,  alters  the  former  disposition  of  the  h'^asehold  gojdi  at 
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N^ewbary,  leaving  all  other  personalty  untouched :  as  to  the  real  estate, 
it  does  not  dispose  of  the  fee :  as  to  the  copyhold,  it  operates  an  entire 
revocation  of  the  first  will.  By  the  third  will,-^which  the  testator 
declares  to  be  his  last  will  and  testament,  *'  relating  to  all  my  freehold 
and  copyhold  lands,  tenements,  and  hereditaments,  and  by  my  real 
estate  whatsoever," — he  gives  one-third  to  Caroline  Simmons,  for  life, 
subject  to  an  annuity  of  50Z.  payable  to  her  mother :  and,  as  to  the 
other  two-thirds,  he  directs  *'  the  annual  rents  and  profits  to  be  paid  to 
all  the  children  of  William  West,  or  that  he  be  permitted  to  receive  the 
annual  rents,  issues,  and  profits  of  my  said  freehold  and  copyhold 
estates,  for  the  use  and  maintenance,  education,  and  putting  forth  in  the 
world  of  all  his  said  children  until  their  arrival  at  the  age  of  twenty- 
one  years."  It  may  be  doubtful  whether  this  devise  as  to  the  two-thirds 
is  not  void  for  uncertainty :  but,  as  the  most,  it  gives  only  a  life-estate 
to  the  children  of  William  West.  In  the  note  to  Duppa  v.  MayOj 
1  Wms.  Saunds.  278  h,  it  is  said :  '^  With  respect  to  a  revocation 
*by  a  subsequent  will  or  codicil,  it  seems  to  be  established  that  a  r^cQi  a 
subsequent  will  or  codicil  does  not  revoke  a  former  will,  unless  it  ^  " 
be  inconsistent  with  it,  or  contain  express  words  of  revocation  ;  and 
therefore  two  wills  disposing  of  the  same  land,  may  be  construed  together, 
unless  they  are  inconsistent  with  each  other:  Harwood  v.  Qoodriffht^ 
Cowp.  87.  As,  where  a  man  devised  to  his  youngest  son  and  his  heirs, 
and  afterwards  married,  and  devised  the  same  land  to  his  wife  for  life, 
paying  annually  to  his  yoUngest  son  and  his  heirs  a  certain  rent, — the 
second  will  was  holden  to  be  no  revocation,  but  both  might  stand, 
although  they  were  by  several  writings,  unless  the  subsequent  will  were 
manifestly  contrary  to  the  first,  or  there  were  an  express  revocation 
therein  ;  but  they  ought  to  stand  together  if  they  might,  as  if  made  by 
and  in  one  and  the  same  writing :  and  his  intention  appeared  that  he  did 
not  mean  to  alter  it  as  to  his  son,  but  only  to  provide  for  his  wife ;  and, 
by  appointing  the  rent  to  his  son,  it  appeared  that  his  intent  was,  that 
the  reversion  should  be  to  his  son :  Coward  v.  Marshal^  Gro.  Eliz.  721. 
This  case  is  recognised  by  Lord  Habdwicke  in  Willet  v.  Sandford,  1 
Yes.  sen.  186."  In  Jarman  on  Wills,  page  159,  it  is  said :  ^'  If  from 
the  absence  of  date  and  of  every  other  kind  of  evidence,  it  is  impossible 
to  ascertain  the  relative  chronological  position  of  two  conflicting 
wills,  both  are  necessarily  held  to  be  void,  and  the  heirs  as  to  the  realty, 
and  the  next  of  kin  as  to  the  personalty,  are  let  in:  but  this 
unsatisfactory  expedient  is  never  resorted  to,  until  all  attempts  to 
educe  from  the  several  papers  a  scheme  of  disposition  consistent 
with  both,  have  been  tried  in  vain.(a)  And,  even  where  the  times 
of  the  actual  execution  of  the  respective  papers  are  known,  so 
*that,  if  they  are  inconsistent,  there  can  be  no  diflSculty  in  de-  r*oii 
tcrmining  which  is  to  be  preferred,  the  courts  will,  if  possible,   ^ 

(a)  See  Phipps  v.  The  Earl  of  Anglesea,  7  Bro.  P.  C.  Toml.  (2d)  ed.  443. 
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adopt  such  a  construction  as  will  give  effect  to  both,  sacrificing  the  earlier 
so  far  only  as  it  is  clearly  irreconcilable  with  the  latter  paper ;  suppos- 
ing, of  course,  that  such  latter  paper  contains  no  express  clause  of  revo- 
cation. As  where  a  testator  made  a  will  devising  his  lands  to  trustees, 
for  two  hundred  years,  to  pay  his  debts,  and  afterwards,  by  another  will, 
devised  the  same  lands  to  the  same  trustees,  for  three  hundred  years,  to 
discharge  some  particular  specialty  debts  mentioned  in  a  deed  executed 
after  the  first  will,  and  all  incumbrances  affecting  the  property.  Lord 
Talbot  held,  that  the  first  term  of  two  hundred  years  was  not  revoked, 
as  the  two  terms  were  not  inconsistent,  the  testator's  intention  in  cre- 
ating the  term  of  three  hundred  years,  being  merely  for  the  purpose  of 
giving  priority  in  payment  to  the  specialty  debts,  and  the  charges  affect- 
ing the  estate.(a)  The  inclination  to  such  a  construction  as  would 
preserve,  either  wholly  or  in  part,  the  contents  of  the  prior  document, 
however  exists  only,  either  when  the  subsequent  document  is  inadequate 
to  the  disposition  of  the  entire  property,  so  that  the  consequence  of 
rejecting  the  prior  document  would  be  to  produce  partial  intestacy,  or 
else  where  the  posterior  paper  is  styled  a  codicil ;  for,  the  office  of  a  codicil 
being  to  vary  or  add  to,  and  not  wholly  supplant  a  previous  will,  such  a 
designation  of  the  instrument  seems  to  demand  that  some  part,  at  least, 
of  the  will  whose  existence  it  supposes  and  recognizes,  should,  if  possible, 
be  sustained."  The  same  principle  is  laid  down  in  Cruise's  Digest,  vol. 
vi.  p.  74,  as  the  result  of  the  authorities.  In  Mitchins  v.  Basiet^  2  Salk. 
*2121  ^^^'  ^^  ^^  ^^'^'  ^^^^  ^  special  verdiet  "'finding  a  will  of  lands, 
^  and  that  afterwards  the  testator  made  almd  testamentum  in  writ- 
ing, but  what  were  the  contents  of  that  will  the  jury  did  not  know,  im- 
ports not  a  revocation.  In  Goodright  d.  Rolfe  v.  Harwood^  3  Wils.  497, 
it  was  found  by  special  verdict  that  the  testator  made  and  duly  published 
another  will,  the  disposition  whereof  was  different  from  the  disposition 
in  the  former,  but  in  what  particulars  was  unknown.  The  court  of 
Common  Pleas  held  that  the  first  will  was  revoked:  but  the  judgment 
was  reversed  in  the  King's  Bench  (Cowp.  87) ;  and  the  judgment  of 
reversal  affirmed  in  the  House  of  Lords  (7  Bro.  P.  C.  2d  edit.  489)«  Mr. 
Powell,  in  his  Essay  on  Devises,  8d  edit.  p.  541,  observes  upon  that  case, 
that,  ^'  if  the  jury  find  expressly  that  the  disposition  made  by  the  second 
will  is  inconsistent  with  the  devises  contained  in  the  former,  that  appears 
to  be  a  sufficient  ground  to  decide  the  latter  a  revocation." 

It  will  probably  be  insisted  that  there  is  an  apparent  intention  to 
revoke  the  first  will,  because  the  second  and  third  both  commence  with 
the  words  ^*  this  is  the  last  will  of  me,  William  Budd,"  and  the  attesta- 
tion clause  of  the  second  contains  the  same  form  of  words.  In  the  case 
o(  Lord  Walpole  v.  The  Earl  of  Cholmondeley,  7  T.  R.  138,  the  testator 
made  a  will  on  the  25th  of  November,  1752,  and  another  on  the  31st  of 
March,  1756,  without  disposing  of  his  personalty  or  appointing  executors 

(a)  Weld  y.  Acton,  2  Eq.  Ca.  Ab.  777,  pi.  26. 
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by  either ;  and  on  the  4th  of  December,  1776,  he,  by  a  codicil, — recit- 
iBg  that  by  his  Itut  will^  dated  the  25th  of  November,  1752,  he  had  de- 
vised all  Us  real  estates  to  certain  uses,  but  had  not  charged  the  same 
with  the  payment  of  his  debts  or  legacies,  or  disposed  of  his  personal 
estate,  or  appointed  any  executors,— declared  that  writing  to  be  a  codicil 
to  his  said  last  will,  and  to  be  accepted  and  taken  as  part  thereof,  and 
^revoked  the  said  wiU  so  far  only  as  the  same  was  incompatible  .^^  ^ 
with  the  codicil,  and  subjected  all  his  estates,  &c.,  to  the  pay-  '- 
ment  of  his  debts  and  legacies,  gave  several  legacies,  and  appointed  exe- 
cutors, &c. ;  and  it  was  held,  that  there  was  no  latent  ambiguity,  so  as 
to  let  in  parol  evidence  to  show  that  the  testator  intended  by  the  codicil 
to  confirm  the  will  of  the  Slst  of  March,  1756,  and  not  to  republish  that 
of  the  25th  of  November,  1752.  On  the  part  of  the  plaintiff  it  was  said: 
The  codicil  "recites  the  date  of  the  former  will,  and  it  refers  to  his  hut 
mUj  which,  primd  facie,  must  be  understood  to  mean  his  last  subsisting 
will,  viz.  that  of  1756.  This  recital  is  as  ambiguous  as  if  it  had  been 
a  recital  of  his  last  will  dated  March  Slst,  1752 ;  that  would  have  been 
a  reference  to  the  year  in  which  the  former  will  was  made,  and  to  the  datf 
of  the  month  of  the  latter ;  and  that  ambiguity  must  have  been  explained 
by  parol  evidence.  Though  the  expression  *•  last  will'  is  generally  used 
in  a  techninal  sense,  it  is  sometimes  used  in  the  strict  ^nd  literal  sense ; 
and  parol  evidence  should  be  admitted  to  show  in  what  sense  it  was  used 
by  this  devisor."  On  the  other  hand,  it  was  answered:  "The  fallacy 
of  that  reasoning  consists  in  considering  a  last  will  to  be  the  will  which 
is  made  last  in  point  of  time ;  whereas,  no  will  can  (strictly  speaking)  be 
a  last  until  the  devisor's  death ;  and  the  general  meaning  of  the  term 
Mast  wiir  is,  that  which  is  to  be  the  operative  instrument  at  the  death 
of  the  party.  Swinburne  on  Wills,  p.  2,  says,  generally  speaking,  a  testa- 
ment and  last  will  are  used  indifferently,  though,  in  strictness,  they 
Miffer;  a  last  will  is  a  general  word,  and  agreeth  to  every  several  kinds 
of  last  will  or  testament :  but  a  testament,  properly  understood,  is  one 
kind  of  last  will,  that  wherein  an  executor  is  named.'  And  the  common 
lawyers  have  ^borrowed  almost  all  their  terms  respecting  wills 


and  testaments  from  the  civilians.     In  1  Inst.  (Go.  Litt.)  Ill, 
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wills  and  last  wills  are  used  as  synonymous  terms.  Suppose  the  devisor 
had  referred  to  ^my  will,'  without  adding  Mast'  to  it,  and  referred  to 
the  date  in  1752,  there  would  have  been  no  ambiguity ;  and  the  addition 
of  the  word  Mast'  does  not  create  any,  because  ^will'  and  Mast  will'  are 
synonymous."  Upon  this  point,  Grosb,  J.,  in  delivering  his  opinion, 
says:  "  With  regard  to  the  observation  made  on  the  term  ^ last  will,'  the 
answer  given  was  the  true  one ;  it  is  a  general  term,  signifying  only  *•  a 
will.' "  And  Lawrence,  J.,  said :  "As  to  the  expression  *  last  will,'  it 
means  only  the  last  disposition  that  a  testator  intends  to  make  of  his 
property:  and,  when  Lord  Orford  referred  to  his  last  will,  dated  in 
1752,  it  was  the  same  as  saying,  *  the  will  which  I  made  in  1752  is  the 
VOL.  VI.— 18  M  2 
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last  act  that  I  mean  to  do  in  my  lifetime.'  "  [V.  Williams,  J.  The 
word  '^  ambiguity/'  as  there  used,  means  ambiguity  of  factj  not  ambi- 
guity of  construction — a  doctrine  that  is  familiar  to  the  civilians.]  In 
Thomas  d.  Jone%  v.  Evans^  2  East,  483,  Lawrence,  J.,  again  says  that 
the  expression  ^Mast  will"  is  '* merely  a  word  of  form;  and  that  the 
testator  meant  no  more  by  it  than  that  it  was  the  last  of  those  instru- 
ments which  he  had  executed."  These  testamentary  papers  have  been 
before  the  Prerogative  Court,  when  Sir  Herbert  Jbnner  Fust  held 
the  first  to  be  revoked,  and  admitted  the  second  to  probate.(a) 
On  the  one  side,  it  was  argued,  that,  ^^  By  the  testamentary  writings 
of  1838,  a  portion  only  of  the  personal  estate  is  disposed  of; 
there  is  not  either  a  clause  of  revocation  contained  therein,  or 
is  that  paper  wholly  inconsistent  with  that  of  1887.  Such  being  the 
case,  they  must  be  taken  together  as  the  will  of  the  testator ;  otherwise, 
*91  '^l  *'^y  rejecting  the  one  of  prior  date,  a  partial  intestacy  will  ensue, 
^  which  it  is  the  inclination  of  the  law  to  guard  against."(d)  In 
answer  to  this,  it  was  said :  '^  The  rule  attempted  by  the  other  side  to 
be  imported  into  this  court,  amounts  to  this, — if  a  single  passage  can 
be  found  in  a  later  paper  not  utterly  at  variance  with  a  former  disposi- 
tion, the  two  are  to  be  taken  together.  This  is  an  attempt  entirely 
inconsistent  with  the  law  as  it  has  been  laid  down  in  these  courts,  in, 
amongst  other  cases,  that  of  Henfrey  v.  Henfrey^  2  Curteis,  468.  The 
facts,  as  developed  by  the  will  of  1838,  clearly  show  the  testator 
intended  that  will  alone  to  operate.  Were  the  court  to  pronounce  for 
all  the  papers  conjointly,  it  would  in  fact  hold,  contrary  to  the  doctrine 
of  Swinburne,  that  a  man  can  die  with  two  testaments.  It  may  happen 
that  a  partial  intestacy  may  ensue,  but  that  will  not  afiect  the  principle 
of  law  as  established  in  these  courts."  Sir  Herbert  Jenner  Fust,  in 
pronouncing  judgment,(<;)  said :  ^'  I  adopt  the  view  taken  by  the  learned 
counsel  who  spoke  last.  The  testator  has  declared,  at  the  very  com- 
mencement of  the  paper  of  1838,  ^  this  is  the  last  will  of  me,  William 
Budd :'  again,  in  the  attestation  clause,  he  declares  it  to  be  '  his  last 
will.'  There  is  no  reference  whatever  to  any  earlier  paper,  nor  did  any 
thing  pass  at  the  execution  to  show  that  the  testator  intended  to  limit 
the  effect  of  the  paper  of  1838.  I  find,  too,  in  a  codicil  of  the  same 
date  as  the  will,  there  is  an  appointment  of  executors,  which  has  always 
been  considered  to  effect  a  complete  disposition.  How  can  I,  then,  in 
the  face  of  the  written  declarations  of  the  testator,  that  the  will  of  1838 
is  '  his  last  will,'  say  that  it  is  not  f  which  I  '^'should  in  effect  do, 


*216] 


were  I  to  hold  that  the  paper  of  1837  is  to  be  taken  conjointly 


with  it.  It  was  clearly  his  intention  that  the  paper  of  1838  should  stand 
alone,  though  that  disposed  of  a  part  only  of  his  personal  estate.  1 
asked  the  question  of  counsel  for  Mrs.  Plenty, — but  received  no  answer, 

(a)  See  Plejity  v.  West,  1  Rob.  Eccl.  Rep.  264. 

(A)  Citing  the  note  to  Duppa  v  Mayo,  1  VVms.  Saund.  279  g  (276  A,  4th  edit.),  1  Williami 
on  Executors,  117,  and  1  Jarmanon  Wills,  159. 
ic)  1  Rob.  Eccl.  Rep.  268. 
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— ^whether  there  is  a  case  like  the  present,  where  the  testator  has  called 
a  will  ^his  last  will,'  in  which  this  court  has  held  former  papers  to  be 
included.  I  know  of  none.  I  enter  not  into  consideration  of 'what  was 
said  in  respect  of  wills  of  realty ;  that  doctrine  may  or  may  not  have 
been  correctly  stated.  I  am  of  opinion  that  the  paper  of  1837,  though 
not  in  terms,  is  in  effect,  revoked,  and  therefore  pronounce  the  paper 
of  1838  to  be  alone  entitled  to  probate."  No  appeal  from  that  decision 
was  prosecuted,  the  matter  being  pending  in  chancery.  [Wilde,  C.  J. 
Does  it  appear  from  the  report  of  that  case  whether  the  learned  judge's 
attention  was  called  to  Lord  Walpole  v.  The  Earl  of  Cholmondeley^ 
supra,  212?]  It  does  not.  [Y.  Williams,  J.  The  case  is  also 
reported  in  the  Notes  of  Cases  in  the  Ecclesiastical  Courts,  vol.  4, 
p.  103,  but  the  latter .  report  gives  no  additional  information.]  The 
learned  judge  of  the  Prerogative  Court  had  only  to  deal  with  the 
validity  of  the  will  as  to  personalty, — as  to  which  there  are  no  cases 
in  the  ecclesiastical  courts  corresponding  with  those  above  cited  as 
to  realty.  And,  assuming  the  decision  to  be  satisfactory,  it  only  estab- 
lishes that  there  is  a  revocation  of  the  first  will  so  far  as  concerns  the 
personalty.  [V.  Williams,  J.,  referred  to  Doe  d.  Murch  v.  Marchant, 
6  M.  &  6.  813,  7  Scott,  N.  B.  644.  There,  A.  devised  the  remainder 
in  fee  in  all  her  lands  (upon  certain  events  which  had  taken  place)  to  B., 
in  clear  and  unambiguous  terms :  by  a  codicil,  which  A.  directed  to  be 
annexed  to,  and  taken  as  part  of,  her  will,  after  ^reciting  that  p^^^^H. 
she  had  become  possessed  of  certain  freehold  property  since  the  '-  '^ 
date  of  her  will,  she  gave  to  B.  an  estate  for  life  in  her  freehold  property, 
^^  instead  of  the  devise  and  bequest  contained  in  the  will,"  with  remain- 
der to  such  child  or  children  as  should  be  living  at  the  time  of  B.'s 
decease,  in  fee,  or,  if  none  such,  then  with  remainders  to  the  brothers 
and  sisters  of  B.  (with  the  exception  of  one  brother  by  name)  who 
should  be  living  at  the  time  of  her  decease,  in  fee ;  but  the  codicil  did 
not  go  on  to  dispose  of  the  ultimate  fee,  in  case  the  intermediate 
remainders  should,  as  they  eventually  did,  fail  to  take  effect :  and  it  was 
held,  that  the  limitation  of  the  remainder  in  fee  to  B.  by  the  will,  must 
still  be  considered  as  a  subsisting  limitation,**  as  being  a  disposition 
thereof  in  the  will  unaltered  by  any  substitution  in  the  codicil.] 

It  is  submitted  that  the  interest  that  Caroline  Plenty  took  under  each 
of  these  testamentary  papers,  was  as  follows : — under  the  third  will,  she 
takes  one-third  of  the  real  estate  for  life,  subject  to  an  annuity  of  501. 
to  her  mother.  As  to  the  remaining  two  thirds,  the  devise  is  void  for 
uncertainty :  it  is  left  in  doubt  whether  it  is  a  devise  of  the  land,  or 
whether  it  is  anything  more  than  a  mere  direction  that  some  one, — 
whether  as  trustee,  or  otherwise,  does  not  appear, — shall  pay  the  rents 
and  profits  to  the  children  of  William  West,  or  permit  him  to  receive  the 
same  for  their  use  and  maintenance  ;  or  whether  it  is  a  devise  to  William 
West.     If  the  latter,  it  is  altogether  uncertain  for  what  interest,  or  how 
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long.  [Wilde,  G.  J.  Generally  speaking,  a  grant  of  the  profits  of 
land,  is  a  grant  of  the  land  itself.]  That  is,  ^rhere  there  is  a  person 
named.  Here,  there  is  no  distinct  devise  of  the  profits  to  the  children. 
[Cresswbll,  J.  There  is  no  devise,  in  terms,  of  the  one-third  to  Caro- 
line Simmons.  If  you  read  the  words — '^or  that  he  be  permitted  to 
*2^R^  'f^^i^o  the  annual  rents,  issues,  *and  profits  of  my  said  freehold 
and  copyhold  estates  for  the  use  and  maintenance,  education,  and 
putting  forth  in  the  world  of  all  his  said  children" — in  a  parenthesis, 
there  will  be  a  period  limited.  V.  Williams,  J.  William  West  the 
father  must  have  the  legal  estate,  in  order  to  give  efiect  to  the  devise 
of  the  one-third  to  Caroline  Simmons,  for  her  separate  use.  Crbsswell, 
J.  May  it  not  be  a  limitation  in  fee  to  the  children,  with  an  alternative 
devise  to  the  father  until  they  shall  attain  the  age  of  twenty-one  ?]  It 
is  submitted  that  the  fee  is  not  devised  at  all  by  that  instrument.  As- 
suming this  to  be  a  devise  of  the  fee  as  to  the  two-thirds,  still,  as  to  the 
one-third,  it  is  clearly  only  a  limitation  for  life.  Then,  by  the  second 
will,  Caroline  Plenty  takes  a  life  estate  in  the  entirety ;  and  successive 
life-estates  are  given  to  William  West  and  to  his  sons  William  and 
George.  The  remainder  in  fee  goes  under  the  first  will.  With  regard 
to  the  copyhold,  the  remainder  in  fee  is  dearly  given  to  the  testator's 
nephew,  the  Rev.  Henry  Budd. 

PananSj  for  William  West,  the  father,  submitted  that  the  testamen* 
tary  instruments  of  1838  and  1839  constituted  the  testator's  last  will,  at 
the  time  of  his  death,  as  to  all  his  freehold  and  copyhold  estates ;  and 
that  he,  the  said  William  West,  the  father,  was,  under  the  said  testa- 
mentary instrument  of  1839,  entitled  to  receive  the  annual  rents,  issues, 
and  profits,  of  two-thirds  of  all  the  said  freehold  and  copyhold  estates 
until  his,  the  said  William  West,  the  father's,  four  children,  viz.  the  de- 
fendants William  West,  the  son,  George  West,  Frederick  West,  and  Ann 
West,  should  arrive  at  the  age  of  twenty-one  years,  for  the  use  and  main- 
tenance, education,  and  putting  forth  in  the  world  of  all  his  said  children 
until  their  arrival  at  such  age;  and  that  the  said  defendant  William 
^ilQl  ^^®^>  whether  he  did  or  did  not  '^'take  or  become  entitled  to  such 
^  interest  as  aforesaid,  took,  under  the  said  testamentary  instru- 
ment of  1838,  a  life-estate  in  remainder,  after,  and  subject  to,  the  life- 
estate  of  the  plaintiff  Caroline  Plenty  therein,  in  all  the  said  freehold 
and  copyhold  estates ;  and  that  he  the  said  William  West,  the  father, 
also,  under  such  lastly-mentioned  testamentary  instrument,  took  or  be- 
came entitled  to  a  legacy  or  sum  of  5001.  charged  on  the  copyhold  estate 
of  the  said  testator  situate  at  Burghclere,  which  legacy  or  sum  would 
become  payable  at  the  expiration  of  one  year  after  the  death  of  the  plain- 
tiff Caroline  Plenty,  and  the  defendants  William  West  the  father,  William 
West  the  son,  and  George  West. 

The  second  will  gave  to  William  West,  the  father,  a  life-interest  in 
remainder  after  the  decease  of  the  plaintiff  Caroline  Plenty,  and  a  legacy 
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of  500/.  charged  upon  the  copyhold.  And  the  last  clause  of  the  third 
will  gives  him  at  least  a  chattel  interest  in  the  two-thirds  of  the  real 
estate,  during  the  minorities  of  the  four  children.  There  is  clearly  a 
devise  of  the  rents  and  profits  of  the  two-thirds  :  the  question  is  simply 
a  question  of  construction, — who  is  to  take  ?  Where  there  are  two  incon- 
sistent gifts  in  a  will,  the  latter  is  to  prevail.  [Cresswell,  J.  Is  that 
80,  where  the  gift  is  in  the  alternative  ?]  It  is.  Littleton,  §  168,  says, 
'*If  a  man  at  divers  times  maken  divers  testaments,  and  divers  devises, 
&c.,  yet  the  last  devise  and  will  made  by  him  shall  stand,  and  the  others 
are  void."  Lord  Coke  thereupon  says  (Co.  Litt.  112  b) :  ^^  Here,  by,  &c., 
b  to  be  understood  as  well  devises  of  chattels  real  or  personal,  as  of 
freehold  and  inheritance :  also,  that,  in  one  will,  where  there  be  divers 
devises  of  one  thing,  the  last  devise  taketh  place.  Cum  duo  inter  »e 
pugnantia  repertuMur  in  tegtamento,  uUimum  ratum  est."  [Wilde, 
C.  J.  The  devise  here  is,  to  '^'the  father,  for  the  benefit  of  the  r^ooQ 
children.]  In  Doe  d.  Leicester  v.  Biggs^  2  Taunt.  109,  where  "- 
the  devise  was,  in  trust  to  pay  rents,  or  else  to  permit  and  suffer  the 
testator's  niece  to  receive  the  rents, — it  was  held  that  the  legal  estate 
was  executed  in  the  niece,  because  the  words  "  to  permit"  came  last,  and 
b  a  deed,  the  first,  in  a  will,  the  last,  words  prevail.  The  doctrine  of 
that  case  was  recognised  in  the  recent  case  of  Morrall  v.  Sutton^  1  T.  J. 
Phillips,  533,  where  it  was  held,  that,  of  two  inconsistent  dispositions  in 
a  will  (both  being  intelligible),  whether  occurring  in  the  same  sentence 
or  in  different  sentences,  the  last  is  to  prevail,  unless  a  contrary  inten- 
tion can  be  safely  inferred  from  the  context.  That  case  was  argued, 
upon  appeal,  before  the  Lord  Chancellor,  assisted  by  Parke,  B.,  and 
Coleridge,  J.  The  former  learned  judge,  in  delivering  his  opinion, 
there  says :  ^^  In  ascertaining  the  intention  of  the  testator,  or,  to  speak 
more  correctly,  the  meaning  of  the  words  used  by  him  in  this  clause,  w^e 
most  apply  the  rules  of  construction  which  have  been  very  wisely  esta- 
blished for  the  purpose  of  obtaining  as  great  a  degree  of  certainty  in 
judicial  decisions  as  the  nature  of  the  subject  admits.  These  rules,  so 
far  as  they  are  applicable  to  the  present  question,  are  admitted  to  be, 
that  technical  wotds  are,  primd  facie,  to  be  understood  in  their  strict 
technical  sense ;  that  the  clause  is,  if  possible,  to  receive  a  construction 
which  will  give  to  every  expression  in  it  some  effect,  so  that  none  may 
be  rejejsted  ;  that  all  the  parts  of  the  will  are  to  be  construed  so  as  to 
form  a  consistent  whole ;  that,  of  two  modes  of  construction,  that  is  to 
be  preferred  which  would  prevent  an  intestacy ;  and  that,  where  two 
provisions  of  a  will  are  totally  irreconcilable,  so  that  they  cannot  possibly 
stand  together,  and  there  is  nothing  in  the  context  or  general  scope  of 
the  vrill  which  leads  *to  a  different  conclusion,  the  last  shall  be  r*no\ 
considered  as  indicating  a  subsequent  intention,  and  prevail. 
Cum  duo  inter  se  pugnantia  reperiuntur  in  testamento,  ultimum  ratum 
est.    Co.  Litt.  112  b.     It  was  argued,  indeed,  that  this  last-mentioned 
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doctrine  applied  only  to  separate  clauses :  but  it  is  not  so,  for,  it  h&fl 
been  adopted  where  there  are  inconsistent  expressions  in  the  same  claose, 
as  in  Doe  d.  Leiceftter  v.  Biggs,  where  the  devise  was  to  trustees  *  to  pay 
nnto,  or  else  permit  and  suffer  the  testator's  niece  to  receive  the  rents,* 
and  it  was  held  that  the  last  words  vested  in  her  the  legal  estate."  Upon 
the  authority  of  these  cases,  it  is  submitted  that  William  West,  the 
father,  takes  as  to  the  two-thirds  under  the  will  of  November,  1839,  so 
long  as  either  of  the  four  children  shall  be  under  twenty-one  years  of 
age. 

Manning^  Serjt.,  for  the  Rev.  Henry  Budd,  submitted  that  the  testa- 
mentary papers  dated  the  13th  of  April,  1838,  constituted  the  last  will 
and  testament  of  William  Budd,  deceased,  and  that  they  effectually 
revoked  any  testamentary  document  of  an  earlier  date,  and  were  not  in 
any  manner  affected  by  the  testamentary  paper  alleged  to  have  been 
executed  by  William  Budd,  deceased,  in  November,  1839 ;  and  that, 
under  the  testamentary  papers  dated  the  13th  of  April,  1838,  he  was 
entitled,  for  an  estate  of  inheritance  in  fee-simple,  according  to  the 
custom  of  the  manor  or  manors  whereof  the  same  were  holden,  to  all 
the  copyhold  estate  at  Burghclere,  of  which  the  said  William  Budd  died 
seised,  or  of  which  he  had  power  to  dispose  by  will. 

The  doctrine  of  Lord  Coke  was,  no  doubt,  correct  at  the  time :  but, 
when  signature  was  required  to  give  effect  to  a  will,  the  party,  by  affix- 
ing his  signature,  adopted  the  whole  instrument.  Every  sentence  so 
adopted  becomes  contemporaneous.  With  regard  to  the  copyhold 
property,  the  right  of  the  Rev.  Henry  Budd  is  indisputably  clear.  It 
^ooQ-i  is  often  said  to  be  a  maxim  of  *law,  that  the  heir-at-law  shall 
not  be  disinherited  except  by  express  words.  The  true  principle, 
however,  is  this, — that  an  estate  which  a  man  has  cannot  be  conveyed 
away  from  him  without  express  words.(a)  Every  intendment  is  to  be 
made  in  favour  of  the  party  in  whom  it  is  shown  to  be  once  vested,  either 
as  original  owner,  as  heir,  or  as  a  party  in  whose  favour  there  is  a  clear 
conveyance  by  devise.  The  Rev.  Henry  Budd  being  clearly  entitled  to 
the  copyhold  estate  under  the  second  will,  he  is  not  to  be  deprived  of  it, 
except  by  the  express  words  of  the  third  will.  The  limitations,  how- 
ever, in  that  will  are  not  sufficiently  clear  to  affect  the  interest  of  an 
heir-at-law,  or  one  who  stands  in  an  analogous  position :  it  is  altogether 
uncertain  who  is  to  take  under  that  instrument,  or  what  degree  of 
interest. 

FiUpatrich  (with  whom  was  Byles,  Serjt.),  for  the  defendants  William 
West,  the  son,  and  George  West,  submitted, — ^first,  that  the  three  testa- 
mentary instruments,  taken  together,  constituted  the  last  will  of  the 
testator  at  the  time  of  his  death,  as  to  all  his  freehold  and  copyhold 
estates ; — Secondly,  that,  under  the  said  three  testamentary  instruments, 
*aken  together,  William  West,  the  son,  and  George  West,  took  immediate 

(a)  Vide  4  M.  &  R.  71  (<2). 
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rotates  for  life,  in  joint-tenancy  with  the  two  other  children  of  William 
West  living  at  the  death  of  the  testator,  in  two-thirds  of  all  the  testa- 
tor's freehold  and  copyhold  estates,  and  remainders  for  life,  to  them 
and  the  survivor  of  them,  after  the  deaths  of  Caroline  Plenty  and  Wil- 
liam West  the  father,  in  the  remaining  one-third  in  snch  freehold  and 
copyhold  estates,  and  remainders  in  fee,  as  tenants  in  common  with 
Caroline  Plenty  and  Frederick  West,  after  such  deaths  as  aforesaid ; 
or, — Thirdly,  that  William  West,  the  son,  and  *George  West,  r^ooQ 
took,  under  the  three  testamentary  instruments,  two  several  ^ 
fourth  shares  of  the  rents  and  profits  of  two-thirds  of  the  testator's 
freehold  and  copyhold  estates,  till  their  respective  ages  of  twenty-one, 
with  remainder  for  life,  to  them  and  the  survivor  of  them  after  the  death 
of  Caroline  Plenty  and  William  West  the  father,  in  the  whole  of  the 
testator's  freehold  and  copyhold  estates,  with  remainders  in  fee,  as 
tenants  in  common  with  Caroline  Plenty  and  Frederick  West,  in  the 
whole  of  the  testator's  freehold  estates. 

The  three  papers  together  clearly  constitute  one  will.  The  testator, 
by  the  paper  of  the  5th  of  October,  1837,  shows  that  he  perfectly  well 
knew  bow  to  dispose  of  the  whole  of  his  property.  And  it  is  not  proba- 
ble that  he  meant  the  undated  paper  of  1839,  which  leaves  the  personal 
property  untouched,  to  operate  as  a  revocation  of  any  former  will. 
The  words,  "This  is  the  last  wiUy'*  Ac*.,  are  mere  words  of  form. 
[Cresswbll,  J.  The  third  will,  as  it  is  called,  does  not  deal  with  the 
reversion  expectant  on  the  death  of  Caroline  Plenty,  as  to  one-third.] 
It  does  not.  The  third  will,  it  is  submitted,  gives  to  the  four  children 
of  William  West  a  joint-tenancy  in  two-thirds  of  the  testator's  real 
estate  ;  and  they  take  in  fee  immediately.  A  life-estate  in  one-third  is 
clearly  given  to  Caroline  Plenty.  The  words  which  it  has  been  sug- 
gested may  be  read  in  a  parenthesis,  give  no  estate  to  William  West. 
He  has  no  duty  cast  upon  him,  which  would  make  it  necessary  that  he 
should  take  the  fee. 

Unthank^  for  the  Rev.  Richard  Budd,  the  heir-at-law,  submitted  that 
the  said  William  Budd  died  intestate  as  to  his  freehold  and  copyhold 
estates,  or,  in  any  event,  that  his  freehold  estates  were  undisposed  of, 
except  during  the  lives  of  Caroline  Plenty,  late  Caroline  Simmons,  the 
plaintiff  in  the  said  suit  in  Chancery,  William  West,  the  father,  and 


William  West,  the  son,  *and  George  West,  the  sons  of  the  said 
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William  West,  the  father  (three  of  the  defendants  in  the  said  suit), 
and  the  life  of  the  survivor  of  them ;  and  that  the  alleged  testamentary 
paper  dated  the  5th  of  October,  1837,  was  entirely  revoked  by  the  tes- 
tamentary papers  dated  the  13th  of  April,  1838 ;  and  that  the  testa- 
mentary paper  alleged  to  have  been  executed  in  November,  1839,  had 
no  operation  or  effect  as  a  testamentary  disposition  by  the  said  William 
Budd,  deceased ;  or,  if  the  court  should  be  of  opinion  that  the  same  had 
any  effect  or  operation,  then  that  the  same  only  took  effect  to  the  extent 
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of  giving  to  the  said  Caroline  Plenty,  for  her  life,  one-third  of  the  rents 
and  profits  of  the  freehold  estates  of  the  said  William  Budd,  subject  to 
an  annuity  of  50L  to  Frances  Simmons  for  her  life,  and  giving  the 
remaining  two-thirds  of  such  rents  and  profits  to  or  for  the  benefit  of  the 
children  of  William  West  of  Speenhamland,  ironfounder  or  engineery 
until  their  arrival  at  the  age  of  tisenty-one  years. 

The  will  of  November,  1839,  revokes  and  annuls  the  two  former  wills. 
It  is  called  by  the  testator  his  liut  will, — ^words  which,  whatever  may 
be  their  eifect  in  courts  of  la^,  or  in  the  ecclesiastical  court,  are  not 
disregarded  in  a  court  of  equity ;  and  it  evinces,  upon  the  face  of  it,  an 
intention  to  dispose  of  all  the  testator's  ^^  estate  and  effects."  There 
are  many  cases  of  cumulative  legacies  involving  a  constructive  revoca- 
tion of  former  wills.  Thus,  in  Kidd  v.  North,  14  Law  Journ.  N.  S., 
Chanc.  849;  16  Law  Journ.  N.  S.,  Chano.  116,  2  T.  J.  Phillips,  91, 
J.  Kidd,  by  his  will,  gave  20/.  to  his  son,  and  52.  a  piece  to  such 
female  servants  as  should  be  in  his  service  at  his  decease :  by  a  codicil 
to  his  will,  he  gave  his  servant  Biddy  2000/. :  he  afterwards,  by  an 
incomplete  testamentary  paper,  which  was  admitted  to  probate,  and 
which  was  a  copy  of  his  will,  with  some  alterations,  and  was  headed, 
♦oo/;!  *"  '^^^^  ^®  ™y  '*'**  ^''  ^^^  testament,"  gave  to  his  son  19/.  19«., 
-I  and  to  his  servant  Biddy,  if  she  should  be  in  his  service  at  his 
decease,  500/. :  no  other  servant  than  Biddy  was  in  the  testator's  ser- 
vice at  his  decease:  it  was  held,  that,  so  far  as  the  last  testamentary 
paper  extended,  it  revoked  the  will  and  codicil ;  and  that  Biddy  took 
only  the  500/.,  which  was  given  to  her  by  the  last  testamentary  paper. 
[Y.  Williams,  J.  Where  there  is  a  perfect  will,  and  a  subsequent 
imperfect  testamentary  paper,  the  general  rule  is,  that  the  latter  is  revo- 
cative  as  far  as  it  goes.]  Though  the  testator,  by  this  third  will, 
attempts  to  dispose  of  his  entire  property,  he,  in  fact,  only  eifectively 
disposes  of  a  life-interest  in  one-third  in  favour  of  Caroline  Plenty,  or, 
at  most,  of  an  interest  in  the  other  two-thirds  during  the  minority  of  the 
four  children  of  William  West.  The  children  might  have  taken  a  fee  in 
the  two-thirds,  but  for  the  introduction  of  the  alternative,  which  makes 
the  whole  void  for  uncertainty.  In  Beal  v.  TFyman,  Style's  Rep.  240, 
2  Danvers,  514,  pi.  4,  where  a  question  arose  on  these  words,  viz.  '^I 
give  and  bequeath  one-half  of  my  lands  to  my  wife,  and,  after  her  death, 
I  give  all  my  lands  to  the  heirs  males  of  any  of  my  sons  or  next  of  kin," 
it  was  contended  that  the  words  '^  heirs  males  of  any"  of  his  sons,  were 
words  certain  enough  to  create  an  estate ;  for,  it  was  all  one  as  if  he 
had  said,  *'  to  the  heirs  males  of  all  his  sons,  if  they  have  heirs  males,  or 
to  those  who  have  heirs  males;"  and  the  words,  *^or  to  the  next  of  kin,'* 
were  also  certain  enough,  being  joined  with  the  preceding  words,  and 
should  be  meant  fo  the  next  of  kin  and  their  heirs  males,  if  his  sons 
had  no  heirs  males ;  for,  in  a  will,  if  there  be  words  to  express  the 
meaning  of  the  testator,  it  is  sufiBcient,  though  the  words  be  not  apt.   On 
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the  *other  side,  it  was  argued  that  this  devise  was  void ;  for,  it  p^^^^/. 
appeared  Dot  what  heir  male  should  have  the  land,  whether  the  ^ 
heir  male  of  his  son,  or  the  heir  male  of  his  next  of  kin,  for,  the  words 
were  disjunctive :  and  the  court  seems  to  have  inclined  to  this  opinion ; 
bat  how  the  case  was  ultimately  disposed  of,  does  not  appear.  So,  in 
Lowndes  v.  Stone,  4  Ves.*  649,(a)  where  a  testator,  by  an  unattested 
will,  gave  the  remainder  of  his  estate  to  his  next  of  kin,  or  heir-at-law ; 
the  personalty  was  claimed  by  the  next  of  kin  and  the  heir  respectively ; 
the  latter  contending  that  the  testator  used  the  term  ''  heir-at-law"  as 
explanatory  of  the  former  expression,  meaning  '^  such  next  of  kin  as 
shall  be  my  heir-at-law."  Lord  Louqhborouoh  said:  "You  have  a  fair 
retort  upon  each  other.  On  the  one  side,  it  is  contended  that  ^  next  of 
kin'  means  '  heir-at-law  ;*  on  the  other,  that  '  heir-at-law'  means  '  next 
of  kin.'  It  must  be  distributed  according  to  the  statute."  Again,  in 
Watte  V.  TempleVy  2  Simons,  524,(6)  where  a  testator,  resident  in  India, 
bequeathed  a  share  of  his  personalty  to  A.,  "who  resided  at  L.  when  I 
left  England,  or  to  his  executors,  administrators,  or  assigns,  for  ever,"' 
Sir  L.  SiiADWBLL,  y.  C,  held,  that,  A.  having  died  in  the  te8tator'^» 
lifetime,  the  legacy  failed ;  his  Honour  being  of  opinion  that  the  addi-> 
tional  words  were  too  uncertain  to  create  a  substitutional  gift.  If  the 
second  and  the  third  will  in  this  case  are  allowed  to  stand  together,,  the 
effect  will  be,  to  take  from  the  Bev.  Henry  Budd  a  considerable  interest,, 
and  to  leave  him  subject  to  the  two  charges  of  500/.  each  to  Caroline 
Plenty  and  William  West, — a  consequence  the  testator  clearly  cottld  notr 
have  contemplated.  [Cbbsswell,  J.  Tou  infer  from  that,  that  he 
intended  altogether  to  revoke  the  second  will  ?]    Exactly  so. 

^Drewry^  for  Frederick  West,  submitted, — first,  that  the  three  r*Q2T 
testamentary  instruments  constituted,  taken  together,  the  >ast 
will  of  the  testator,  at  the  time  of  his  death,  as  to  all  his  freehold  andl 
copyhold  estate  ;  that  the  defendant  Frederick  West  took^  by  the  testa^ 
mentary  instrument  of  1839,  an  estate  in  fee  in  two-thirds  of  all  the 
testator's  freehold  and  copyhold  estates,  in  joint-tenancy  with  th6  othet 
three  children  of  William  West  living  at  the  testator's  death  ;  and'  that, 
subject  to  a  life-estate  in  Caroline  Plenty,  in  the  remainmg  one-third  of 
the  testator's  freehold  estate  (under  the  wills  of  1838  and  1839)j^  and  to> 
life-estates  in  William  West,  the  father,  and  William  West  and  George 
West,  the  sens,  in  such  one-third  (by  the  will  of  1838),  the  defendant 
Frederick  West  took,  by  the  will  of  1837,  a  vested  remainder  in  fee  after 
the  deaths  of  the  said  Caroline  Simmons,  William  West,  the  father,  audi 
William  West  and  George  West,  the  sons,  in  one-fourth  of  such  remain^ 
ing  one-third  of  the  testator's  freehold  estate ;  er,. — secondly,  that  the 
defendant  Frederick  West  took,  under  the  testamentary  instrument  of 
1839,  a  life-estate  in  the  said  two-thirds  of  all  tlbe  testator'^s  freehold  and! 
copyhold  estates,  in  joint  tenancy  with  the  other  three  children  o^ 

(a)  And  we  7  Simons,  363.  (6)  Stt  also  Stoiu  y,E9anM,  2  Atk.  66. 
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William  West  living  at  tbe  testator's  death,  with  a  vested  remainder  in 
fee  to  him,  Frederick  West  (by  the  testamentary  instrument  of  1837), 
after  the  deaths  of  Caroline  Plenty,  William  West,  the  father,  and 
William  West  and  George  West,  the  sons,  in  one-fourth  of  the  said  two- 
thirds  of  the  testator's  freehold  estate ;  and  a  vested  remainder  in  fee, 
by  the  same  instrument  of  1837,  after  the  deaths  of  the  said  four  several 
persons,  in  one-fourth  of  the  remaining  one-third  of  the  testator's  free- 
hold estate ;  or, — thirdly,  that  he  took,  by  the  testamentary  instrument 
of  1839,  one- fourth  of  the  rents  and  profits  of  two-thirds  of  the  testator's 
♦2281  f^®®^^'^  ^^^  copyhold  estates,  till  *his  age  of  twenty-one  years, 
^  with  remainder  to  him  in  fee,  by  the  will  of  1837,  after  the 
deaths  of  Caroline  Plenty,  William  West,  the  father,  and  William  West 
and  George  West,  the  sons,  in  one-fourth  of  all  the  testator^'s  freehold 
estates. 

The  argument  urged  on  behalf  of  the  heir-at-law,  inasmuch  as  it  admits 
that  there  are  portions  of  the  testator's  property  that  are  undisposed  of 
h^  the  will  of  1839,  is  open  to  this  objection, — that  it  is  contending  for 
a  will  in  support  of  a  partial  intestacy ;  which  is  inconsistent.  In  Kidd 
V.  Northj  the  contest  arose  between  two  legatees  :  and  the  last  will  was 
held  to  express  the  intention  of  the  testator.  The  using  of  the  word 
"  last"  is  altogether  immaterial,  since  the  7  W.  4  &  1  Vict.  c.  26,  the 
24th  section  of  which  enacts,  that  every  will  shall  be  construed,  with 
reference  to  the  real  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the  will.  There 
are  many  cases  to  show  that  a  devise  of  the  profits  of  land  is  a  devise  of 
the  land  itself:  Stewart  v.  Garnett^  3  Simons,  398;  Baines  v.  Dixon, 
1  Ves.  sen.  41 ;  Johnson  v.  Arnold,  1  Ves.  sen.  171.  In  Doe  d.  &oldtn  v. 
Lakeman,  2  B.  &  Ad.  42,  Lord  Tenterden  says,  that  *'  it  is  an  e^- 
blished  rule,  that  a  devise  of  the  rents  and  profits  is  a  devise  of  the 
land."  It  is  said  there  is  ambiguity  in  the  last  clause  of  the  will  of  1839. 
The  first  part  clearly  gives  a  fee  to  the  children  of  William  West :  what 
inconsistency  is  there  in  the  testator  going  on  to  provide  for  the  due 
application  of  the  rents  and  profits  ?  [Coltman,  J.  In  whom  is  the  legal 
estate  ?]  It  appears  from  a  portion  of  the  first  will,  which  is  not  set  out  in 
the  case,  that  the  leglil  estate  is  in  trustees,  one  of  whom  is  William  West, 


*229] 


^the  father.(a)     It  may  be  conceded  that  there  are  cases  which 


show,  that,  where  the  gift  is  in  the  alternative,  to  A.  or  to  B.,  it  is 
void  for  uncertainty:  but  those  are  all  cases  where  the  alternative  gifts 
are  absolutely  inconsistent.    Where  the  gifts  have  not  been  totally  incon- 

(a)  The  decree  of  the  Master  of  tbe  Rolls  directing  the  case  to  be  sent  for  tbe  opinion  of  this 
court,  provided  that  the  court  should  be  at  liberty  to  look  at  any  of  the  documents  in  extatto. 
It  was  necessary,  in  order  to  bring  the  case  before  a  court  of  law,  to  strike  out  the  words  show 
ing  the  interests  to  be  equitable.  When,  therefore,  it  is  said  in  the  course  of  the  argument, 
that  the  whole  estate  is  not  disposed  of  by  the  will  of  1839,  it  must  be  understood  to  mean,  ibt 
whole  beneficial  interest, — the  whole  legal  interest  clearly  being  given  to  the  trustees. 
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pistent,  effect  has  been  given  to  both.  Thus,  in  Read  v.  Snell^  2  Atkjns, 
642,  it  was  held  that  a  direction  in  a  will, — that  the  interest,  with  the 
principal  of  the  residue  of  a  testatrix's  real  and  personal  estate,  shall  be 
settled  on  her  daughter  or  the  heirs  of  her  body,  as  the  executors  shall 
think  fit, — will  not  empower  them  to  give  it  from  the  daughter  to  the 
grandchildren;  for,  the  word  "or"  must  be  construed  "and,"  in  order 
to  put  a  reasonable  construction  on  the  will.  So,  in  Eccard  v.  Brooke^ 
2  Cox,  C.  C.  218,  where  there  was  a  bequest  of  stock  to  trustees,  in 
trust,  after  the  death  of  A.,  to  transfer  the  same  to  and  amongst  all  and 
every  the  nephews  and  nieces  that  should  be  then  living,  "  to  wit,  the 
said  J.  B.  or  his  children,  and  the  said  P.  B.  or  his  children,  and  P.  L. 
or  his  children,  and  S.  E.  or  her  children," — it  was  held,  that  a  nephew 
not  expressly  named  was  not  entitled  to  any  share ;  and  that  the  fund 
was  equally  divisible  amongst  such  nephews  and  nieces  and  their  child- 
ren, as  were  living  at  the  time  of  the  death  of'  A.  [Wildb,  C.  J.  A 
devise  "  to  A.  or  his  heir%^'*  is  very  different  from  a  devise  "  to  A.  or  his 
children,**  Cresswell,  J.  In  the  former  case,  the  two  '^parties  r^otfn 
could  not  co-exist :  Nemo  ett  hceres  viventis,  V.  Williams,  J.  '■ 
According  to  your  argument,  William  West,  the  father,  and  his  children 
would  take  as  joint  tenants  ?]  No :  "  or"  may  be  read  "  but,"  which  will 
make  the  devise  to  the  father  in  the  nature  of  a  proviso.  Whatever  be 
the  true  construction,  it  is  equally  for  the  benefit  of  the  children,  pro- 
vided the  devise  is  not  void  for  uncertainty. 

The  circumstance  of  the  ecclesiastical  court  having  granted  probate 
of  the  will  of  1838,  is  not  conclusive  that  that  instrument,  so  far  as 
regards  real  estate,  is  of  a  testamentary  character :  Hume  v.  Mundellj 
6  Madd.  881. 

Oghj  for  Ann  West,  submitted, — first,  that  the  testamentary  instru- 
,  ment  of  1839  constituted  the  testator's  last  will,  at  the  time  of  his  death, 
as  to  two-thirds  of  all  his  freehold  and  copyhold  estate ;  and  that,  by 
the  said  will,  the  said  Ann  West  and  the  other  three  children  of  William 
West  living  at  the  testator's  death,  took  estates  in  fee,  as  joint-tenants 
of  such  two-thirds  of  all  his  freehold  and  copyhold  estates ; — ^secondly, — 
if  the  above  were  not  the  true  construction  of  the  will, — ^that  the  said 
Ann  West  and  the  said  other  three  children  of  William  West,  took,  under 
the  said  will,  estates  as  joint-tenants  for  life  in  the  said  two-thirds  of  all 
the  testator^9  freehold  and  copyhold  estates ; — or,  thirdly,  that  the  said 
Ann  West  took,  at  any  rate,  under  the  said  will  of  1889,  an  estate  in 
one-fourth  of  the  rents  and  profits  of  the  said  two-thirds  of  all  the  testa- 
tor's freehold  and  copyhold  estates,  until  her  age  of  twenty-one  years. 

The  testator  evidently  treats  the  testamentary  paper  of  November, 
1839,  as  his  last  will,  and  professes  thereby  to  dispose  of  all  his  real  estate 
whatsoever.  "  Or"  has  been  read  "  and,"  and  vice  versd^  on  so  many  occa- 
sions, in  order  '''to  meet  the  intention  of  the  testator,  that  it  would  r^ooi 
be  waste  of  time  particularly  to  refer  to  them :  they  are  collected 
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in  Mr.  Jarman's  note  in  1  Powell  on  Devises,  8d  edit  379  et  seq.,  and 
in  1  Jarman  on  Wills,  pp.  445,  453,  456.  In  Price  v.  Sunt^  Pollexfen, 
646, — which  is  a  leading  case  upon  this  subject, — the  testator,  by  his 
will,  devised  his  lands  to  his  son  and  his  heirs,  and  ^^  in  case  his  son  die 
before  he  attain  to  twenty-one  or  have  issue  of  his  body  living,  then  :  > 
F.  C. :  the  son  lived  to  twenty-eight  years  of  age,  but  died  without 
issue :  and  it  was  held  that  the  heir  of  the  son  took,  and  not  F.  C. 
Here,  the  testator  evidently  intended  to  give  William  West  the  means 
of  educating  his  children.  The  father,  if  the  children  did  not  take  the 
fee,  would  take  a  chattel  interest  during  their  respective  minorities,  for 
the  purpose  of  carrying  out  the  testator's  views.  In  2  Williams's  Saun- 
ders, p.  11  bj  n.  (17),  n.  (o),  it  is  said :  ^^  Where  something  is  to  be  done  by 
the  trustees,  which  makes  it  necessary  for  them  to  have  the  legal  estate, 
—  such  as  payment  of  the  rents  and  profits  to  another's  separate  use,  or 
of  the  debts  of  the  testator,  or  to  pay  rates  and  taxes  and  keep  the 
premises  in  repair,  or  the  like, — the  legal  estate  is  vested  in  them,  and 
the  grantee  or  devisee  has  only  a  trust  estate :  Kenriek  v.  Betmclerk, 
3  B.  &  P.  178 ;  Silvester  v.  Wilson,  2  T.  B.  444.  See  also,  to  the  same 
efiect,  SomervUle  v.  Lethbridge^  6  T.  R.  213 ;  Keene  v.  Deardofiy  8  East, 
248 ;  Wright  v.  Smith,  12  East,  455 ;  and  Gregory  v.  Henderson,  4 
Taunt.  772 ;  in  which  last  case  there  was  a  devise  to  trustees  to  per- 
mit and  suffer  the  testator's  widow  to  receive  and  take  all  the  rents  and 
profits,  and  it  was  declared  that  her  receipts  for  the  rents,  with  the 
approbation  of  the  trustees,  should  be  good  and  valid ;  and  the  court 
'*'2321  ^^^^'  *^^^^  ^^^  legal  estate  remained  in  them,  on  the  ground  that 
there  was  some  duty  for  them  to  perform.  See  accord.  Tenny 
V.  Moody,  3  Bingh.  3,  10  J.  B.  Moore,  252;  Playford  v.  Hoare, 
3  Y.  &  J.  175;  White  v.  Parker,  1  N.  C.  573,  1  Scott,  542;  Doe  d. 
Rees  V.  Williams,  2  M.  &  W.  749.  So,  where  there  was  a  devise  on 
trust  to  permit  and  suffer  the  testator's  widow  to  receive  the  net  rents 
and  profits, — it  was  held,  that  the  legal  estate  must  vest  in  the  trustee ; 
for,  that  he  must  receive  the  gross  rents,  and,  after  paying  out  of  them 
the  land-tax  and  other  charges  on  the  estate,  hand  over  the  net  rents  to 
the  widow :  Barker  v.  Greenwood,  4  M.  &  W.  421."  Parks,  B.,  in 
the  case  last  cited,  says :  ^^  It  is  now  clearly  settled,  that,  where  an 
estate  is  limited  to  trustees,  and  the  words  used  are,  ^  in  trust  to  pay  to' 
a  specified  person  the  rents  and  profits  of  the  land,  then  the  trustees 
take  the  legal  estate ;  because  they  must  receive,  before  they  can  make 
the  required  payments :  but,  where  the  words  are,  ^  in  trust  to  permit 
and  suffer  A.  B.  to  take  the  rents  and  profits,'  then  the  use  is  divested 
out  of  them,  and  executed  in  the  party,  the  purposes  of  the  trust  not 
requiring  that  the  legal  estate  should  remain  in  them.  That  is  clearly 
the  settled  law,  and  has  so  long  been  so  that  it  is  not  now  open  to 
inquire  whether  it  was  rightly  established  or  not.  It  is  also  equally 
clear  and  settled,  that,  if  the  testator  distinctly  expresses  his  meaning 
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to  be,  that  the  trustees  are  to  interfere  in  the  execution  of  the  trusts, 
aii4  certain  duties  are  cast  upon  them, — if  he  order,  for  example,  that 
they  shall  receive  the  rents,  &c., —  there  they  take  the  legal  estate, 
whatever  words  may  be  used."  If  William  West  is  a  mere  trustee, 
it  would  be  waste  of  time  to  discuss  whether  he  took  the  legal  estate 
or  not. 

*Channellf  Serjt.,  in  reply.  Lowndes  v.  Stane^  4  Ves.  649,  and  r^ogg 
'Waile  V.  TempU^  2  Simons,  524,  are  distinct  authorities  to  show  ^ 
that  the  devise  to  William  West  and  his  children,  in  the  will  of  Novem- 
ber, 1839,  is  void  for  uncertainty.  The  second  branch  of  that  devise 
being  inconsistent  with  the  first,  the  concluding  words  must  prevail, 
according  to  Dae  d.  Leicester  v.  Biggs,  2  Taunt.  109.  [Crbsswell,  J. 
That  which  you  say  is  inconsistent,  is  only  so  to  a  limited  extent.  May 
not  the  fee  in  the  tVo-thirda,  be  left  in  the  four  children,  subject  to  the 
limited  interest  of  the  father?]  Baines  v.  IMxon^  1  Ves.  sen.  41, 
Johnson  v.  Arnold^  1  Ves.  sen.  171,  and  Doe  d.  Goldin  v.  Lakeman,  2 
B.  &  Ad.  42,  merely  show  that  a  devise  of  the  rents  and  profits  is  a 
devise  of  the  land  itself.  There  is  no  necessity  for  disputing  the  princi- 
ple laid  down  in  Barker  v.  Greenwood  and  the  other  cases  referred  to 
in  the  note  to  2  Wms.  Saund.  11  b;  for,  there  is  no  ground  for  contend- 
ing that  William  West,  the  father,  took  as  trustee  at  all.  In  Cruise's 
Digest,  vol.  6,  p.  74,  it  is  said :  '^  By  the  Roman  law,  a  subsequent  will 
operated,  in  all  cases,  as  a  revocation  of  a  former  one.  Posteriori 
quoque  testamentOj  quod  jure  perfectum  est^  superius  rumpitur.  The 
rea<«on  of  this  rule  was,  because  the  essence  of  a  Roman  testament  con- 
sisted in  the  institution  of  an  heir,  who  took  the  whole  property  of  the 
testator ;  so  that  two  wills  could  never  subsist  at  the  same  time,  as  there 
could  not  be  two  distinct  owners  of  the  same.  Quieunque  testamentum 
foot,  eensetur  de  omnibus  bonis  disponere^  ut  non  magis  duo  testamenta 
simul  eonsistere  possinty  quam  duo  domini  ejusdem  rei  in  solidum  con- 
stituu  But,  although  the  law  of  England  has  adopted  the  principles  of 
the  Roman  law,  respecting  wills  of  personal  property,  yet  Lord  Mans- 
field has  '^said(a)  that  a  devise  of  lands  is  looked  upon  in  a  very  r#234 
different  light,  being  considered  as  an  appointment  of  lands  to  a 
particular  person ;  from  which  it  followed  that  a  person  might  as  well 
dispose  of  part  of  his  lands  by  will,  as  of  the  whole.  In  consequence 
of  this  principle,  it  has  been  determined,(6)  that,  where  a  second  will 
has  not  a  clause  of  revocation  of  all  former  wills,  and  does  not  make 
any  disposition  inconsistent  with  a  former  will,  it  does  not  operate  as  a 
revocation  of  such  former  will,  but  both  remain  in  force.'* 

Wilde,  G.  J.  The  Master  of  the  Rolls  desires  our  opinion  upon  the 
documents  mentioned  in  the  case.  If  the  parties  think  it  necessary  that 
we  should  have  fuller  information  as  to  the  contents  of  those  documents, 
they  will,  of  course,  take  the  proper  means  of  bringing  them  before  us. 

Cur.  €idv.  vuU, 

(a)  In  Harwood  y.  Goodrigki,  Cowp.  90.  (6)  Camird  y.  MoMhal,  Cro.  Elis.  721. 

n2 
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The  following  certificate  was  afterwards  sent :— : 
*^  This  case  has  been  argued  before  us ;  and  we  are  of  opinion, — 
*'  First,  that  the  instrument  executed  in  the  month  of  November, 
1839,  is  the  only  one  of  the  instruments  mentioned  in  the  case  which 
has  any  validity,  as  far  as  the  legal  rights  of  the  claimants  are  con- 
cerned : 

"  Secondly,  we  are  of  opinion, — first,  that  Edward  Pellew  Plenty  ami 
Caroline  his  wife  took  no  legal  estate  or  interest  in  the  real  property 
devised, — secondly,  that  William  West,  the  father,  took,  at  law,  as 
trustee,  an  estate  in  fee  in  one  undivided  third  part  of  the  real  estate, 
and  that  he  took  an  interest  in  the  remaining  two  third  parts  of  the  real 
♦9q^i  ^B^^^®  during  the  minority  of  '''his  children,  determinable,  as  to 
^  the  respective  shares  of  his  children  in  the  said  two-thirds,  on 
their  respectively  attaining  the  age  of  twenty-one  years : 

"  Thirdly,  fourthly,  and  fifthly,  that  William  West,  the  son  of  George 
West,  Frederick  West,  and  Ann  West,  took  in  remainder  in  fee,  as 
joint-tenants,  expectant  on  the  determination  of  the  estate  of  their 
father,  in  their  respective  shares  of  the  aforesaid  undivided  two  third 
parts  of  the  real  estate : 

"  Sixthly  and  seventhly,  that  Henry  Budd,  William  Simmons,  and 
Frances  his  wife,  took  no  legal  estate  or  interest  in  the  real  property 
devised. 

"  Thos.  Wildk. 

"  T.  COLTMAN. 

'  *'  C.  Cresswell. 

"E.  V.  Williams." 
"June  14th,  1848." 


PETERSON  and  Another  v.  DAVIS.    June  6. 

To  entitle  a  defendant  to  enter  a  suggestion  to  deprive  the  plaintiffof  costs,  under  the  10  &,  11 
Vict.  c.  Ixxi.  (the  London  local  court  act),  it  must  be  shown  distinctly  that  the  plaintiflf.  at 
the  time  of  commencing  the  action,  dwelt  within  twenty  miles  of  the  defendant's  piacr  of 
abode. 

A  suggestion  that  the  plaintiffs  did  not  dwell  more  than  twenty  miles  from  tk€piace  wkrre  the 
defendant  carried  on  ki$  busiueMS, — was  held  bad,  on  demurrer. 

A  previous  application  for  such  a  purpose  to  a  judge  at  chambers,  does  not  preclude  the  defend- 
ant from  afterwards  applying  to  the  courts  upon  the  same  or  upon  amended  affidavits. 

This  was  an  action  of  debt  for  goods  sold  and  delivered,  in  which  the 
sum  sought  to  be  recovered,  and  ultimately  recovered  by  the  plaintiff, 
was  12;.  88.  6(2. 

LfMhj  on  a  former  day,  obtained  a  rule  calling  upon  the  plaintiff  to 

show  cause  why  so  much  of  the  final  judgment  as  related  to  costs  should 

j^^^-   not  be  set  aside;  or  *why  the  plaintiff  should  not  be  restrained 

^  from  taking  out  execution  for  more  than  the  amount  of  the  debt 

recovered  at  the  trial ;  or  why,  upon  payment  by  the  defendant  uf  tiie 
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taxed  costs  of  the  judgment,  the  judgment  should  not  be  set  aside,  and 
why  the  plaintiff  should  not  carry  ia  the  record,  and  the  defendant  be 
at  liberty  to  enter  a  suggestion  thereon  to  deprive  the  plaintiff  of  his 
costs,  the  verdict  recovered  being  for  a  sum  not  exceeding  20/.,  for  the 
recovery  of  which  a  plaint  might  have  been  entered  in  the  sheriff's  court 
of  the  city  of  London,  pursuant  to  the  local  act  10  k  11  Vict.  c.  Ixxi. 

The  affidavits  upon  which  the  rule  was  obtained, — sworn  by  the 
managing  clerk  of  the  defendant's  attorney, — stated  that  the  action  was 
commenced  on  the  14th  of  March,  1848;  that  the  cause  was  tried 
before  the  sheriffs  of  London  on  the  12th  of  May,  when  a  verdict  was 
returned  for  the  plaintiffs  for  12/.  Ss,  6d. ;  that  the  plaintiffs  are  boot 
and  shoe-makers  carrying  on  business  and  having  a  shop  and  premises 
at  No.  3  Poultry,  in  the  city  of  London,  where  they  have  for  many  years 
carried  on  their  said  business,  and  from  which  said  place  of  business  the 
said  goods  were  ordered  and  supplied ;  that  the  defendant  is  a  merchant 
carrying  on  Ms  btmneas  at  No.  133  Fenchurch  Street,  in  the  city  of  Lon- 
don, where  the  writ  of  summons  was  directed  and  served;  that  the  defend- 
ant, before  and  at  the  time  of  the  issuing  of  the  said  writ  of  sum- 
mons, dwelt  and  carried  on  his  business  in  the  city  of  London 
aforesaid,  of  which  the  plaintiffs  were  well  aware;  that,  in  pur- 
suance and  by  virtue  of  the  statute  10  &  11  Vict.  c.  Ixxi.,  a  court  was, 
before  the  issuing  of  the  said  writ  of  summons,  established  in  and 
for  the  city  of  London,  and  the  liberties  thereof,  to  which  court  the 
defendant  was  liable  to  be  summoned  by  plaint;  that  the  plaintiffs 
ought  to  have  entered  their  plaint  in  the  local  court,  both  parties  being 
*€U  the  time  the  action  was  brought,  resident  within  the  Jurisdic-  r^oST 
tian  of  the  said  heal  court ;  that  the  plaintiffs,  at  the  time  of  the 
commencement  of  this  suit,  did  not  dwell  more  than  twenty  miles  from 
the  defendant,  but,  on  the  contrary,  did  dwell  within  the  distance  of  one 
mUe  from  the  defendant;  that  this  action  was  not  an  action  of  ejects 
ment,  nor  an  action  in  which,  although  the  debt  and  damages  claimed 
did  not  exceed  20/.,  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments, or  any  toll,  fair,  market,  or  franchise  could  or  might  come,  or 
was,  in  question,  nor  in  which  the  validity  of  any  devise,  bequest,  or  limi-^ 
tation  under  any  will  or  settlement  was  in  dispute  or  could  be  disputed, 
nor  an  action  of  libel  or  slander,  or  for  criminal  conversation,  or  for 
seduction,  or  for  breach  of  promise  of  marriage ;  that  the  plaintiffs,  at 
the  time  of  the  commencement  of  this  suit,  dwelt  and  carried  on  their 
business  at  No.  33  Poultry,  in  the  city  of  London,-  and  not  more  than 
twenty  miles  from  the  defendant ;  that  the  defendant  also  dwelt  and 
carried  on  his  business  as  a  merchant  within  the  city  of  London  for  up- 
wards of  six  calendar  months  then  next  before  the  time  of  the  commence- 
ment of  this  action,  and  that  he  has  continued  to  carry  on  his  said  busi- 
ness there,  and  that  the  cause  of  action  arose  in  the  said  city  of  London ; 
that  the  plaintiffs  were  not,  nor  was  either  of  them,  at  the  time  of  the 
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commencement  of  this  action,  nor  are  they,  nor  is  either  of  them,  officers 
or  an  officer  of  the  said  court  holden  under  the  provisions  of  the  said  act, 
nor  was  the  defendant  at  the  time  of  the  commencement  of  this  suit,  nor 
is  he,  an  officer  of  the  said  court,  nor  did  the  judge  who  tried  the  cause, 
or  any  judge  of  this  court,  certify  on  the  back  of  the  record,  or  in  any 
other  manner,  that  the  action  was  fit  to  be  brought  in  the  superior  court ; 
that,  on  the  12th  of  May,  immediately  after  the  trial  of  the  cause,  a  sum- 
mons was  taken  out,  calling  upon  the  plaintiffs  to  show  cause  before  a 
*2381  J^^S^  *^^  chambers  why  a  suggestion  should  not  be  entered,  to 
deprive  them  of  costs,  or  why  the  proceedings  should  not  be  stayed% 
in  order  to  enable  the  defendant  to  apply  to  the  court ;  that  it  was  on 
that  occasion  objected,  on  the  part  of  the  plaintiffs,  that  the  application 
could  only  be  made  to  the  eourty  atod  that  the  affidavit  was  defective,  inas- 
much as  it  did  not  negative  the  plaintiffs,  or  either  of  them,  being  offi- 
cers or  an  officer  of  the  local  court ;  that  a  second  application  was  made 
upon  an  amended  affidavit,  but  that  the  learned  judge  declined  to  enter- 
tain the  matter  again,  and  also  declined  to  stay  the  proceedings ;  and 
that  the  plaintiffs'  attorney,  immediately  after  the  said  summonses  were 
dismissed,  proceeded  to  tax  the  costs  of  the  action,  and  on  the  17th  of 
May  instant  signed  judgment,  and  threatened  to  issue  an  execution  ; 
whereupon  the  defendant's  attorney  gave  him  notice  of  the  present 
motion. 

Paterson  now  showed  cause,  upon  an  affidavit  stating  that  the  house 
No.  183,  Fenchurch  Street,  was  not  the  place  of  residence  of  the  de- 
fendant, but  was  entirely  occupied  as  offices,  no  person  whatever  sleep- 
ing therein ;  and  that  the  deponent  had  not  been  able  to  discover  the 
defendant's  place  of  abode. 

The  matter  having  already  been  heard  and  adjudicated  upon  before  a 
competent  tribunal,  the  court  will  not  allow  it  to  be  reagitated  either 
upon  the  same  or  upon  amended  materials.  In  The  'Queen  v.  The  Oreai 
Western  Railway  Company^  5  Q.  B.  597,  1  D.  &;  L.  874,  the  general 
rule  of  practice  was  held  to  be,  that  a  party  failing  in  a  motion,  by  rea- 
son of  a  defect  in  his  affidavit,  shall  not  repeat  his  application  on  an 
amended  affidavit,  showing  no  ground  of  application  which  might  not 
have  been  presented  before.  The  only  exceptions  which  the  court 
*9«lQi  ^^^^  generally  *admit,  are,  where  the  amendment  consists  merely 
^  in  correcting  an  error  in  the  title  or  jurat  of  the  affidavit.  In 
Sherry  v.  Oke,  3  Dowl.  P.  C.  849,  which  is  there  cited,  Pattkson,  J., 
adopted  a  more  liberal  view ;  but,  in  The  Queen  v.  The  Great  Western 
Railway  Company^  he  admitted  that  he  had  been  wrong.  In  The  King 
V.  The  Sheriff  of  Devon,  2  Ad.  &  E.  296,  the  court  of  Queen's  Bench 
refused  to  re  hear  a  matter  that  had  been  disposed  of  by  a  single  judge 
sitting  in  the  baH  court.  And,  in  Hiompaon  v.  Becke,  4  Q.  B.  759,  a 
judge  at  chambers  dismissed  a  summons  with  costs :  the  unsuccessful 
party  paid  the  costs,  but  immediately  afterwards  applied  to  the  judge. 
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on  farther  summons,  to  rescind  the  order:  the  judge  learning  from  the 
affidavits  that  the  costs  had  been  paid,  dismissed  the  application  as  made 
too  late :  on  motion  to  the  court  to  rescind  the  first  order, — it  was  held, 
that  the  parties,  having  appealed  to  the  judge  who  made  the  order,  were 
bound  by  his  decision,  and  could  not  make  a  further  appeal  to  the 
court.(a)  It  will  be  said  that  the  learned  judge  had  no  power  at  cham- 
bers to  entertain  this  matter.  The  118th  section  of  the  10  &  11  Vict. 
c.  Ixxi., — which  is  in  terms  the  same  as  the  129th  section  of  the  general 
county  court  act,  9  &  19  Vict.  c.  95,^-contains  no  specific  direction  as 
to  where  the  application  shall  be  made.  It  is,  therefore,  competent  to 
a  judge  at  chambers  to  deal  with  the  case  under  his  common  law  juris- 
diction. Lord  Chief  Justice  Wilmot,  speakiig  of  this  jurisdiction, 
says :  (6)  ^'  When  the  practice  first  began,  I  cannot  find  out :  my  search 
and  inquiries  have  been  as  fruitless  and  ineffectual  in  that  respect  as 
Mr.  Dunning's.  One  hundred  and  forty  years  ago,({r)  an  order  was 
made  by  two  judges  in  vacation,  to  stay  a  judgment, — a  very  extraordi- 
nary interposition ;  but  no  *complaint  of  it  as  inegal.(<i)  But,  p^o>iA 
whenever  it  began,  it  stands  upon  too  firm  a  basis  to  be  now  K 
shaken, — constant  immemorial  usage,  sanctified  and  recognised  by  the 
courts  of  Westminster  Hall,  and  in  many  instances  by  the  legislature : 
and  it  is  now  become  as  much  a  part  of  the  law  of  the  land  as  any 
other  course  of  practice  which  custom  has  introduced  and  established. 
But,  though  difficult  to  find  out  when  it  was  introduced,  yet  it  is  very  easy 
to  see  fohy  it  was  introduced, — for  the  ease  and  convenience  of  the  suitors 
of  the  court ;  to  accommodate  them  at  a  much  easier  expense,  and  with 
less  trouble,  in  a  great  variety  of  cases,  and  especially  in  vacation  time, 
when  they  could  not  have  access  to  the  court ;  and,  when  there  was  a 
great  multiplicity  of  business,  the  saving  of  the  time  of  the  court,  in 
adjusting  trifling  matters,  which  might  be  so  much  better  employed  in 
momentous  ones,  was  no  inconsiderable  motive  towards  establishing  it. 
And  still  it  is  the  business  of  the  court  which  is  done  at  chambers ;  that 
is,  it  is  business  which  must  be  done  in  court,  if  it  could  not  be  done  at 

chambers.  "(^) 

The  affidavits  upon  which  the  motion  is  founded  are  even  now  insuffi- 
cient. They  do  not,  with  convenient  and  reasonable  certainty,  show 
where  the  defendant  dwells ;  nor  do  they  negative,  in  proper  terms,  the 
fact  of  the  plaintiffs'  dwelling  within  twenty  miles  of  the  pl<ice  where  the 
defendant  dwells.  They  are  perfectly  consistent  with  the  defendant's 
being  casually  within  the  jurisdiction  of  the  local  court  at  the  time  of 

(a)  And  see  TiU  w.  Ditksau,  4  Mao.  Gr.  &  S.  736. 

{b)  In  The  King  v.  Almon,  Wilmot's  Notes,  264. 

(a  Case  of  The  Mayor,  <$«.,  of  Maidstone,  Popham,  180. 

(d)  But,  in  that  case,  it  was  eipreaaly  stated,  and  pointedly  remarked,  by  Crew,  C.  J.,  thar 
ihe  order  of  the  two  judges  had  been  made  with  the  assent  of  the  Attorney- General,  who  pro- 
secuted the  quo  warranto. 

(e\  And  see  Lush*s  Practice,  799. 
VOL.  VI. — 20 
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the  commencement  of  the  action.  The  only  place  that  ifl  specifically 
pointed  at,  is  shown,  by  the  affidavit  filed  in  answer  to  the  rule,  not  to 
be  the  dwelling-place  of  the  defendant.  The  defendant  himself  sbonld 
♦9J.11  ^^^^  made  *an  affidavit,  instead  of  leaving  it  to  be  done  by  his 

-'  attorney's  clerk.  Besides,  the  application  is  too  late.  , 
Lu8hj  in  support  of  his  rule.  However  extensive  the  general  juris* 
diction  of  a  judge  at  chambers  may  be,  it  is  not  usual,  in  practice,  to 
make  applications  of  this  sort  there.  [Mauls,  J.  Having  yourself 
applied  to  the  judge,  does  it  lie  in  your  mouth  to  say  he  had  no  juris- 
diction ?]  It  is  not  necessary  to  contend  that :  it  is  enough  to  say  tha^ 
the  unsuccessful  application  at  chambers  is  no  bar  to  the  present 
motion.  [Maule,  J.  tBaddley  v.  Oliver^  1  Gr.  &  M.  219,  seems  to 
show  that  a  judge  at  the  assizes  has  no  power  to  enter  a  suggestion.] 
It  also  shows  that  this  application  is  not  too  late.  There  the  judge  at 
the  trial,  in  pursuance  of  the  1  W.  4,  c.  7,  ordered  that  the  plaintiff 
should  have  execution  within  a  limited  time ;  and  judgment  was  there- 
upon entered  up,  and  execution  issued, — and  it  was  held,  that  the 
defendant  was  not  precluded  from  applying  to  the  court  above  to  enter 
a  suggestion  to  deprive  the  plaintiff  of  costs,  under  a  local  court  of 
requests  act,  provided  he  came  to  the  court  within  the  first  four  days  of 
the  next  term.  In  Smith  v.  Temperley^  16  M.  k  W.  273,  the  plaintiff 
sued  the  defendant  for  goods  sold  and  delivered,  and  filed  an  affidavit 
of  debt  in  bankruptcy  against  him  under  the  5  &;  6  Vict.  c.  122,  for 
104Z.  18«.  5(2. :  a  summons  issued  against  the  defendant  under  that  act, 
which,  on  his  making  affidavit  that  he  believed  he  had  a  good  defence 
to  the  claim,  was  dismissed  by  the  commissioner :  the  defendant  then 
pleaded  a  set-off,  and  at  the  trial  at  the  assizes  proved  it  to  the  amount 
of  29;.  5«. ;  and  the  plaintiff  had  a  verdict  for  74/. :  the  judge  granted 
a  certificate  for  speedy  execution,  and,  on  the  7th  of  August,  the  plain- 
*2421  ^^^  signed  judgment,  taxed  his  costs,  and  issued  execution :  an 

-'  the  2^th  of  *  November^  a  rule  was  granted,  under  the  5  &  6  Vict, 
c.  122,  s.  19,  for  entering  a  suggestion  on  the  record,  and  for  compel- 
ling the  plaintiff  to  return  to  the  defendant  the  moneys  paid  by  him 
under  the  execution,  with  costs,— on  the  ground  that  the  plaintiff  had 
no  reasonable  or  probable  cause  for  making  the  affidavit  of  debt  in 
bankruptcy :  it  was  held,  that  the  motion  was  made  too  late ;  but  three 
of  the  learned  barons  (Parke,  B.,  Jiassitante)  ruled,  that,  in  cases  where 
speedy  execution  is  granted  in  vacation  under  the  1  W.  4,  c.  7,  and 
executed  before  term,  the  defendant  must  apply  within  the  first  faur 
days  of  the  ensuing  term,  and,  in  other  cases,  before  judgment  has  been 
signed  and  execution  issued.  All  the  earlier  authorities  were  very 
elaborately  reviewed  in  that  case.  [Maule,  J.  This  is  a  sort  of  motion 
in  arrest  of  judgment.]  No  case  is  to  be  found  where  a  party  has  been 
held  to  be  precluded,  by  a  previous  unsuccessful  application  at  cham- 
bers,  from  coming  to  the  court  for  the  same  relief,  upon  new  or  amendec^ 
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materials.  In  Pike  t.  Davia^  6  M.  &  W.  546,  Lord  Abinger  says : 
"  A  party  cleariy  has  a  right  to  move  to  set  aside  a  judge's  order,  if 
made ;  and,  if  he  refuses  to  make  one,  what  other  remedy  is  there, 
except  an  application  to  the  court  ?  Nor  is  there  any  rule  which  says 
that  a  party  shall  not  have  the  power  of  laying  additional  facts  before 
the  courts  by  affidavit." 

Then,  as  to  the  sufficiency  of  the  present  affidavits.  The  statute  does 
not  require  a  statement  of  the  defendant's  dwelling  or  place  of  resi- 
dence :  he  is  amenable  to  the  jurisdiction,  if  he  ^'  dwells  or  carries  on 
his  business  within  the  city  of  London,  or  the  liberties  thereof,  at  the 
time  of  the  action  brought :"  s.  40.  Under  the  old  court  of  requests  act 
for  London,  39  &  40  G.  8,  c.  civ.,  it  was  enough  that  the  defendant 
'*  sought  his  livelihood"  in  London :  Oroft  v.  Pitman j  5  Taunt.  648. 
In  Bond  ♦v.  Bailey,  2  C.  M.  &  R.  246,  5  Tyrwh.  796,  in  an  action  ^^243 
tried  before  the  secondary  under  the  writ  of  trial  act,  the  plain- 
tiff recovered  a  verdict  for  47.  10«.  only ;  upon  which  the  defendant 
applied  to  enter  a  suggestion  on  the  roll  to  deprive  the  plaintiff  of  costs, 
on  an  affidavit  stating,  that,  at  the  time  the  action  accrued,  and  until 
June  then  last,  the  defendant  had  a  warehouse  and  counting-house  in  the 
city  of  London,  where  he  carried  on  his  business  of  a  silk-broker ;  that, 
flince  that  time,  and  down  to  the  commencement  of  the  action,  he  had  a 
house  and  warehouse  in  Grown  Court,  Old  Broad  Street,  where  he 
and  his  brother  carried  on  the  business  of  silk-brokers ;  that,  from 
the  month  of  January,  1883,  he  had  sought  and  still  sought  his  liveli- 
hood in  the  city  of  London,  by  carrying  on  his  trade  and  business  at 
those  houses  and  warehouses  respectively :  and  it  was  held, — that  the 
affidavit  was  sufficient  to  entitle  the  defendant  to  enter  a  suggestion, — 
that  the  defendant's  having  consented  to  the  trial  before  the  secondary, 
did  not  affect  his  right  to  enter  a  suggestion, — and  that  an  application 
within  the  first  four  days  of  the  following  term,  was  not  too  late, 
although  judgment  had  been  signed  and  execution  issued.  So,  in 
Johnson  v.  Beale,  5  M.  &  W.  276,  it  was  held,  that,  where  a  cause  is 
tried  before  the  sheriff,  Jcc,  under  a  writ  of  trial,  and  judgment  is 
signed- thereon  in  vacation,  the  defendant  may  apply  to  the  court  in  the 
following  term,  to  enter  a  suggestion  on  the  roll,  for  the  purpose  of  ob- 
taining costs  under  a  court  of  requests  act,  although  no  application  was 
made  to  the  sheriff  for  a  certificate  to  stay  judgment  and  execution, 
onder  the  3  &  4  W.  4,  c.  42,  s.  18.  And  in  ffeale  v.  J?rfe,  2  M.  &  W. 
383,  it  was  held,  that,  where  final  judgment  is  signed  in  vacation,  the 
defendant  may  apply  to  the  court  in  the  following  term  for  a  sugges- 
tion to  entitle  him  to  costs  under  a  court  of  requests  act,  *on  con-  ^4(944 
dition  of  his  paying  the  plaintiff's  costs  accruing  since  the  judg- 
ment was  signed.  The  112th  section  of  the  new  act  enacts  ^'  that  aU 
actions  and  proceedings  which,  before  the  passing  of  this  act,  might 
have  been  brought  in  any  of  Her  Majesty's  superior  courts  of  record, 
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vihere  the  plaintiff  dwells  more  than  twenty  miles  from  the  defendant,(a) 
or  where  any  officer  of  the  court  holden  under  the  provisions  of  this  act, 
shall  be  a  party,— except  in  respect  of  any  claim  to  any  goods  and 
chattels  taken  in  execution  of  the  process  of  the  court,  or  the  proceeds 
or  value  thereof, — ^may  be  lirought  and  determined  in  any  such  superior 
court,  at  the  election  of  the  party  suing  or  proceeding,  as  if  this  act  had 
not  been  passed."  That  section  and  the  113th,(&)  must  be  read  with 
reference  to  the  other  provisions  of  the  act,  and  particularly  to  the  40th 
section.  The  suggestion  being  traversable, —  Watson  v.  QuiUer^  11  M. 
&  W.  760, — there  can  be  no  reason  why  the  court  should  deprive  the 
defendant  of  an  opportunity  of  contesting  the  matter  on  affidavit.  [Colt- 
man,  J.  Is  the  suggestion  demurrable,  as  well  as  traversable  ?]  HiehTnan 
V.  CoUeyj  2  Stra.  1120,(<?)  shows  that  it  is.  [Wilde,  C.J.  In  what  form 
do  you  propose  to  enter  a  suggestion  ?]     In  the  words  of  the  affidavit. 

Wilde,  C.  J.  Two  questions  have  been  discussed  upon  this  rule, — 
first,  whether  the  defendant  is  precluded  from  making  the  present 
^  motion,  by  the  prior  ^application  for  the  same  kind  of  relief  to  a 

-'  judge  at  chambers, — secondly,  whether  the  affidavits  upon  which 
the  rule  is  moved,  sufficiently  bring  the  case  within  the  statute.  It 
appears  that  the  first  summons,  calling  upon  the  plaintiff  to  show  cause 
why  a  suggestion  should  not  be  entered  on  the  record,  to  deprive  the 
plaintiff  of  costs,  was  heard  and  disposed  of  on  its  merits, — the  summons 
being  dismissed  on  the  ground  that  the  affidavit  was  insufficient  to  show 
the  defendant  entitled  to  the  relief  he  sought.  The  subsequent  applica- 
tions at  chambers  were  dismissed,  on  the  ground  that  the  matter  had 
already  been  adjudicated  upon.  The  question  before  us  now,  is,  whether 
it  is  competent  to  the  defendant,  after  such  a  decision  at  chambers,  to 
come  to  the  court  to  ask  for  the  same  thing,  either  upon  the  same,  or 
upon  a  new  or  amended,  state  of  facts.  The  court  is  of  opinion  that  the 
defendant  is  not  precluded  from  so  doing.  The  quantity  of  business 
transacted  at  chambers  is  so  vast,  that  there  is  little  time  for  delibera- 
tion :  and  it  would  be  very  inconvenient  to  the  suitors,  and  very  hard 
upon  the  judge,  if  parties  were  to  be  conclusively  bound  by  an  opinion 
expressed  there.  We  therefore  think  it  but  right  and  con||onant  with 
justice  that  an  unsuccessful  application  at  chambers  should  not  be  held 
to  preclude  the  party  from  moving  the  court  upon  the  same,  or  upon 
additional  materials.  That  being  so,  what  is  it  that  the  defendant  now 
asks  ?  He  asks  for  leave  to  enter  a  suggestion  to  deprive  the  plaintiffs 
of  costs,  on  the  ground  that  at  the  time  of  the  commencement  of  the 

(a)  The  112th  section  omits  the  words  of  the  corresponding  section  (128)  of  the  general  act, 
9  &  10  Vict.  c.  95— '*or  where  the  cause  of  action  did  not  arise  wholly,  or  in  some  material 
point,  within  the  jurisdiction  of  the  court  within  which  the  defendant  dwells,  or  carries  on  hir 
business,  at  the  time  of  the  action  brought." 

(b)  Corresponding  with  s.  129  of  the  general  act. 

(c)  Quart,  whether  any  case  can  arise  in  which  a  party  msy  not  admit  the  facts  which  ha 
might  have  traversed,  and  rely  upon  the  insufficiency  of  those  facts  to  entitle  his  adversary  to 
that  which  it  was  the  object  of  the  suggestion  to  obtain. 
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suit  they  dwelt  within  twenty  miles  of  the  pbce  of  abode  or  dwelling  of 
the  defendant.  To  induce  the  court  to  grant  such  a  rule,  the  defendant 
must  show  some  reasonable  ground  for  it :  and  the  ground  shown  cannot 
be  considered  to  be  reasonable,  unless  it  is  given  in  such  a  shape  as  to 
afford  the  other  side  an  opportunity  of  meeting  it.  If  the  place  of 
residence  of  a  party  is  given  as  the  county  of  York,  could  it  be  p^o i^ 
said  that  reasonable  information  was  thereby  afforded  to  the  L 
party  who  is  to  act  upon  it  ?  It  would  hardly  be  less  difficult  to  find  a 
man  in  London  by  a  general  description  of  his  place  of  residence  being 
**  in  the  city  of  London."  All  the  information  the  defendant  here  gives 
as  to  his  residence,  is,  the  statement  in  the  affidavit  of  his  attorney's 
clerk,  who  says,  in  substance,  that  the  defendant  is  a  merchant  carrying 
on  business  at  No.  133  Fenchurch  Street,  and  that  he  dwells  in  th^ 
city  of  London.  Does  that  giye  the  plaintiffs  any  reasonable  informa- 
tion or  means  of  inquiry  ?  Certainly  not.  Every  affidavit  that  forms 
the  basis  of  an  application  like  this,  should  state  with  reasonable  cer- 
tainty and  precision  where  the  defendant's  place  of  residence  is,  or 
ahould  in  some  way  give  the  other  party  the  means  of  distinctly  ascer- 
taining it.  It  appears  to  me  that  the  defendant  in  this  case  has  not  so 
distinctly  shown  that  he  dwelt  in  London,  as  to  entitle  him  to  enter  a 
suggestion  to  that  extent.  The  most  we  can  grant  him,  is,  a  rule  to 
enter  a  suggestion  in  the  tenqs  of  his  affidavit, — that  the  plaintiffs  did 
not,  at  the  time  of  the  commencement  of  the  suit,  dwell  more  than 
twenty  miles  from  the  place  where  the  defendant  carried  on  his  business 
in  the  city  of  London.  If  that  avails  him,  well  and  good.  If  not,  it  is 
his  own  fault. 

It  appears  that  the  judgment  was  signed  on  the  17th  of  May,  and  that 
this  application  was  made  within  the  first  four  days  of  the  next  term. 
The  rule  asks  that  the  judgment  may  be  set  aside,  on  payment  of  costs. 
It  may  be  made  absolute  as  to  that.  But  we  think  the  defendant  ought 
not  to  be  prejudiced  by  a  judgment  thus  signed  upon  a  certificate  for 
speedy  execution ;  but  that  he  should  be  in  the  same  situation  as  if  he 
yrere  moving  in  arrest  of  judgment.  We  therefore  think  he  ought  not 
to  bear  the  costs  of  this  rule.  Rule  absolute  accordingly. 

*The  suggestion  entered  in  pursuance  of  this  rule  was  as  r4t247 
follows: — 

'*  And  because  it  is  suggested  and  proved,  and  manifestly  appears  to 
the  court  here,  that  the  defendant,  before  and  at  the  time  of  commencing 
this  action,  dwelt  and  still  dwells  within  the  city  of  London^  and  the 
liberties  thereof,  and  then  carried  on  his  business,  and  still  carries  on 
his  business,  within  the  said  city  of  London  and  the  said  liberties  thereof, 
and  within  the  jurisdiction  of  the  court  hereinafter  next  mentioned ;  and 
that,  in  pursuance  of  and  under  the  provisions  of  a  certain  act  of  parlia- 
ment made  and  passed  in  a  session  of  parliament  holden  in  the  tenth  and 
eleventh  years  of  the  reign  of  Her  present  Majesty,  Queen  Victoria, 
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intituled  '  An  act  for  the  more  eadj  recovery  of  small  debts  and  demands 
within  the  city  of  London  and  the  liberties  thereof,'  a  certain  court, 
before  and  at  the  time  of  commencing  this  action,  was  established,  and 
from  thence  hitherto  hath  continued,  in  and  for  the  said  city  of  London 
and  the  said  liberties  thereof,  and  to  which  court  having  jurisdiction  in 
and  for  the  said  city  of  London  and  the  liberties  thereof,  the  said 
defendant,  at  the  time  of  the  commencement  of  this  action,  was  liable  to 
be,  and  might  have  been,  summoned  by  plaint  for  the  said  debt  and 
damages  in  form  assessed  as  aforesaid,  and  for  which  this  action  was 
brought,  and  to  which  said  court  the  defendant  is  still  liable  to  be  sum- 
moned by  plaint;  and  that  the  said  court  so  constituted  and  established 
under  the  provisions  of  the  said  act  of  parliament,  had,  at  the  time  of 
the  commencement  of  this  action,  and  still  has,  jurisdiction  to  try  and 
determine  any  plaint  that  might  have  been  entered  therein  for  the 
recovery  of  the  sum  for  which  this  action  was  brought ;  and  that  this 
action  was  commenced  for  a  cause  for  which  a  plaint  might  have  been 
entered  in  the  last-mentioned  court ;  and  that  this  action  was  and  is 
*2481  f^""^®^  ^^  contract,  and  that  the  *sum  sought  to  be  recovered, 
"*  and  recovered,  does  not  exceed  20?.,  and  this  action  is  a  plea  of 
personal  action,  and  is  not  an  action  of  ejectment,  or  in  which  or  although 
the  debt  or  damages  claimed  did  not  exceed  20Z.,  the  title  to  any  corpo- 
real or  incorporeal  hereditaments,  or  to  any  toll,  fair,  market,  or  franchise 
could  or  might  or  should  be  or  was  in  question,  or  in  which  the  validity 
of  any  devise,  bequest,  or  limitation  under  any  will  or  settlement  could 
or  might  be  or  was  disputed,  or  an  action  for  any  libel  or  slander,  or  for 
criminal  conversation,  or  for  seduction,  or  for  breach  of  promise  of  mar- 
riage ;  and  that  the  plaint\ffSy  before  and  at  the  time  of  commencing  this 
action^  did  noty  nor  did  either  of  them^  dwell  more  th^n  twenty  miles 
from  the  place  where  the  defendant  then  carried  on  his  business ;  and 
that  the  said  plaintiffs  were  not,  nor  was  either  of  them,  at  the  time  of 
the  commencement  of  this  action,  nor  are  they,  nor  is  either  of  them, 
officers  or  an  oflScer  of  the  last-mentioned  court,  holden  under  the  provi- 
sions of  the  said  act  of  parliament,  nor  was  the  defendant,  at  the  time 
of  the  commencement  of  this  suit,  nor  is  he,  an  officer  of  the  last-men- 
tioned court;  and  that  the  judge  who  tried  this  action  has  not,  nor  has 
any  judge  of  this  honourable  court,  certified  on  the  back  of  the  record, 
or  in  any  other  manner,  that  this  action  was  fit  to  be  brought  in  this 
honourable  court.** 

To  this  suggestion  the  plaintiffs  demurred,  as  follows:  '^And  the 
plaintiffs  say  that  the  said  several  matters  above  suggested  are  not  suffi- 
cient in  law  to  acquit  the  defendant  of  the  said  costs  and  charges  of  the 
plaintiffs,  by  the  plaintiffs  about  their  suit  in  that  behalf  expended; 
wherefore  they  pray  judgment,  and  their  said  debt  and  damages  on  occa- 
sion of  the  detaining  of  the  said  debt,  together  with  their  costs  and 
charges  by  them  about  their  suit  in  that  behalf  expended.** 
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*The  defendant  joined  in  demurrer;  and  the  case  came  on  for  [-♦249 
argument  in  Trinity  term,  1849. 

PatersoTiy  in  support  of  the  demurrer.(a)  The  112th  section  of  the  10 
4  11  Vict.  c.  Ixxi.,  enacts  "  that  all  actions  and  proceedings  which  before 
the  passing  of  this  act  might  have  been  brought  in  any  of  Her  Majesty's 
superior  courts  of  record,  where  the  plaintiff  dwelh  more  than  twenty 
miles  from  the  defendant^  or  where  any  oflScer  of  the  court  holden  under 
the  provisions  of  this  act  shall  be  a  party,  except  in  respect  to  any  claim 
to  any  goods  and  chattels  taken  in  execution  of  the  process  of  the  court,  ^ 
or  the  proceeds  or  value  thereof,  may  be  brought  or  determined  in  any 
superior  court,  at  the  election  of  the  party  suing  or  proceeding,  as  if  this 
act  had  not  been  passed/*  And  the  118th  section  enacts,  '^  that,  if  any 
action  shall  be  commenced,  after  the  passing  of  this  act,  in  any  of  Her 
Majesty's  superior  courts  ot  record,  for  any  cause  of  action  other  than 
those  lastly  hereinbefore  specified,  for  which  a  plaint  might  have  been 
entered  in  the  court  holden  under  the  provisions  of  this  act,  and  a  verdict 
shall  be  found  for  the  plaintiff  for  a  sum  not  more  than  20/.,  if  the  said 
action  is  founded  on  contract,  or  less  than  5?.,  if  founded  upon  tort,  the 
said  plaintiff  shall  have  judgment  to  recover  such  sum  only,  and  no  costs ; 
and,  if  a  verdict  shall  not  be  found  for  the  plaintiff,  the  defendant  shall 
be  entitled  to  his  costs  as  between  attorney  and  client, — unless,  in  either 
case,  the  judge  who  shall  try  the  cause  shall  ^certify,  on  the  back  r^ot^a 
of  the  record,  that  the  action  was  fit  to  be  brought  in  such  supe-  ^ 
rior  court."  To  entitle  a  defendant  to  enter  a  suggestion  to  deprive  tht 
plaintiff  of  costs  under  this  act,  he  must  show  clearly  that  the  cause  of 
action  is  one  over  which  the  local  court  has  exclusive  jurisdiction.  To 
give  such  exclusive  jurisdiction  in  this  case,  it  was  incumbent  on  the  de- 
fendant to  show,  that,  at  the  time  of  commencing  the  action,  the  plain- 
tiffs dwelt  within  twenty  miles  of  his  place  of  residence:  it  is  not  enough 
to  show,  as  is  suggested  here,  "  that  the  plaintiffs,  before  and  at  the  time 
of  commencing  this  action,  did  not,  nor  did  either  of  them,  dwell  more  than 
twenty  miles  from  the  place  where  the  defendant  then  carried  on  his  busi- 
ness.'* The  obvious  grammatical  construction  of  the  words  of  s.  112 — 
**  where  the  plaintiff  dwells  more  than  twenty  miles  from  the  defendant^*' 
— ^is,  that  the  respective  dwelling-places  of  the  parties  must  be  within 
twenty  miles  of  each  other.  In  most  of  the  old  local  court  acts,  the  de- 
fendant's dwelling  is  made  the  material  point ;  though  in  some  of  them, 
— the  Westminster  act,  6  &  7  W.  4,  c.  cxxxvii.,  for  instance, — a  party 
is  rendered  liable  to  the  jurisdiction,  if  he  merely  trades  within  the  city. 
[Maulb,  J.  The  suggestion  would  have  been  more  correct,  if  it  had 
alleged  that,  at  the  time  of  the  commencement  of  the  action,  the  defend- 

(a)  The  point  marked  for  argument  on  the  plaintifla*  part  wa»— '*  That  the  matters  suggested 
on  the  record  are  not  sufficient  to  deprive  the  plointifTs  of  costs,  under  the  local  act  for  the  city 
of  Lnndon,  10  &  11  Vict.  c.  lixi.,  and,  in  particular,  that,  in  order  to  deprive  them  of  costs 
under  that  act,  it  ought  to  have  appeared  on  the  record  that  they  did  not,  at  the  time  of  hring 
ing  the  action,  dwell  more  than  twenty  miles  from  the  defendant's  place  of  dwelling,** 
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ant  did  carry  on  business  at  No.  113,  Fenchurch  Street,  in  the  city  of 
London,  and  that  the  plaintiffs  resided  within  twenty  miles  from  the  de- 
fendant. Suppose  the  defendant  did  not  carry  on  any  business  at  all? 
And  it  is  not  distinctly  alleged  that  he  does.  However,  the  suggestion 
is  not  demurred  to  specially.  Wilde,  C.  J.  He  might  carry  on  busi- 
ness by  frequenting  different  markets  in  the  city  of  London.] 

Hinde^  contr&.  It  was  obviously  the  intention  of  the  legislature,  that, 
^n/c-f-i  wherever  the  defendant  dwells  within  '^the  district  over  which  the 
^  jurisdiction  of  the  local  court  extends,  he  shall  be  sued  there. 
Tbe  40th  section,(a)  upon  which  the  defendant  mainly  relies,  authorizes 
a  plaintiff  to  sue  in  the  local  court,  where  the  debtor  dwells  or  carries  on 
business  within  the  city  or  its  liberties.  The  exception  introduced  by  s. 
112,  is  rather  for  the  plaintiff  to  establish.  [Crssswbll,  J.  The  40th 
section  of  the  act  in  question  corresponds  with  the  60th  section  of  the 
general  act  9  &  10  Vict.  c.  95 ;  and  it  never  yet  has  been  contended 
that  the  latter  section  affects  the  construction  of  the  128th,  which  is 
like  the  112th  section  of  this  act.]  All  that  a  defendant  is  bound  to  do, 
to  bring  himself  within  the  statute,  is,  to  establish  a  primd  facie  case: 
BiMer  v.  Carney,  2  Exch.  474 ;  Hayter  v.  Fieh,  18  Law  Joum.,  N.  S., 
C.  P.  68.  [Wilde,  G.  J.  It  is  difficult  to  suppose,  that,  if  the  40th  and 
112th  sections  were  meant  to  have  the  same  effect,  **  place  of  business" 
should  have  been  omitted.  Place  of  residence  or  dwelling  gives  an  idea 
of  something  more  permanent  and  definite  than  the  other  expression.] 
Croft  V.  Pitman,  5  Taunt.  649,  1  Marsh.  269,  and  BuehneU  v.  Levi,  5 
Bingh.  815,  2  M.  &;  P.  577,  were  cited,  on  the  London  court  of  con- 
science act,  89  k  40  G.  8,  c.  104. 

Pateraon  was  not  oalled  upon  to  reply. 

WiLDB,  G.  J,  There  does  not  appear  to  me  to  be  any  reasonable 
^acn-i  doubt  as  to  the  construction  to  be  put  *upon  the  clause  upon  which 
-I  this  question  turns.  The  language  is  perfectly  clear  and  unam- 
biguous ;  and  it  is  quite  unnecessary  to  wade  through  the  whole  act  in 
order  to  arrive  at  its  meaning.  The  40th  section,  which  authorises  the 
plaintiff  to  sue,  points  to  the  residence  and  place  of  business  of  the 
party  to  be  sued.  But,  when  we  come  to  the  clause  which  compels  the 
plaintiff  to  have  recourse  to  the  local  court,  s.  11,  we  find  that  it  is  com- 
pulsory only  where  the  plaintiff  dwells  within  twenty  miles  from  the  de* 
fendant, — which  evidently  means,  from  the  defendant's  place  of  abode 
or  dwelling,  seeing  that  he  is  more  likely  to  be  known  there  than  at  a 
casual  place  of  business.  Gonfining  our  attention  to  the  language  of 
the  particular  section,  and  bearing  in  mind  the  general  scope  and  object 
of  the  act,  it  seems  to  me  to  be  quite  clear,  that,  although,  upon  the 

(a>  Which  enacts,  **  that  such  summons  may  itsue,  provided  the  defendant,  or  one  of  the 
defendants,  shall  d¥>ell  or  carry  on  kis  huinesM  within  the  city  of  London,  or  the  Ubertief 
thereof,  of  the  time  of  the  action  brought ;  or  provided  the  defendant,  or  one  of  the  defendants, 
shall  have  dwelt  or  carried  on  his  business  therein  at  some  time  within  six  calendar  monthi 
next  before  the  time  of  the  action  brought ;  or  if  the  cause  of  action  arose  therein.*' 
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state  of  facts  here  suggested,  the  plaintiffs  might  have  sued  the  defend- 
ant in  the  local  court,  it  is  equally  clear  that  they  were  not  compellable 
to  do  so.  I  therefore  think  the  suggestion  is  not  sufficient  in  law  to 
disentitle  the  plaintiffs  to  the  costs  of  the  action,  &nd,  consequently,  that 
the  demurrer  must  be  allowed. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  In  construing  an  act  of 
parliament,  we  are  bound  to  receive  the  words  of  it  according  to 
their  ordinary  and  natural  meaning,  unless  the  doing  so  would  lead  to 
some  manifest  absurdity  or  injustice. 

Maule,  J.  I  also  think  the  true  meaning  of  the  112th  section  is, 
that  the  plaintiff  is  not  bound  to  have  recourse  to  the  local  court  to  en- 
force his  demand,  where  the  parties  dwell  more  than  twenty  miles  apart. 
Without  the  aid  of  the  40th  section,  there  could  be  no  doubt  as  to  this. 
The  40th  section  is  an  enabling,  not  a  restraining  clause:  it  enables  the 
plaintiff  to  treat  his  ^debtor's  place  of  business  as  his  dwelling,  r^nno 
at  his  option.  It  is  true,  the  suggestion  here  states  that  the  de-  ^ 
fendant  dwelt  and  still  dwells  in  London,  as  well  as  carries  on  his  busi« 
ness  there.  But,  taking  the  whole  together,  I  think  it  must  be  under« 
stood  as  meaning  that  the  plaintiffs  live  more  than  twenty  miles  from 
the  place  where  the  defendant  carries  on  his  business ;  and  therefore  it. 
is  clearly  insufficient. 

Chesswell,  J.  I  am  entirely  of  the  same  opinion.  The  court  threw 
out  an  intimation  to  the  same  effect  when  they  gave  leave  to  enter  thee 
suggestion  in  the  limited  form  in  which  it  now  appears. 

Judgment  for  the  plaintiffs. 


SHARP  V.  NOWELL  and  Another.    JumS. 

Pending  a  reference,  the  parties, — ^by  a  nieinorandum  to  which  the  arbitrator  was  an  assenting^ 
party, — agreed  that  a  particular  portion  of  the  account  in  dispute  between  them  should  be 
settled  and  adjusted  by  a  third  person,  whose  report  was  to  be  adop^ted  by  the  arbitrator  as 
conclusive  evidence : — Held,  that  this  was  not  an  improper  delegnticHi  of  auihority  by  the 
arbitrator. 

This  was  an  action  of  debt  brought  by  the  plaintiff  to  recorer  from 
the  defendants  a  balance  of  4,000Z.  and  upwards,  alleged  to  be  due  in 
respect  of  a  contract  for  the  building  of  a  viaduct  forming  part  of  the 
Huddersfield  and  Manchester  Railway. 

Pleas, — never  indebted,  payment,  and  set-off. 

The  cause  came  on  for  trial  at  the  last  summer  assizes  at  Liverpoolv 
when  it  was  ordered  by  the  court,  by  the  consent  of  the  said  parties,, 
their  counsel  and  attorneys,  and  also  by  the  consent  of  Christopher 
Tolson,  who,  by  his  attorney  (also  the  attorney  for  the  plaintiff), 
^consented  to  become  a  party  to  the  said  order,  that  the  jury  |-^oc4 
should  find  a  verdict  for  the  plaintiff— debt^  20,000Z.,  damages,.  ^ 

VOL.  VI. — 21  0  2 
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!«.,  costs  408.,  subject  to  be  reduced  or  vacated,  and  instead  thereof  a 
verdict  for  the  defendants  or  a  nonsuit  entered,  according  to  the  award 
thereinafter  mentioned,  and  that  the  cause  and  all  matters  in  difference 
between  the  said  parties,  or  between  them,  or  any  of  them,  and  Chris- 
topher Tolson,  should  be  referred  to  the  award,  order,  arbitrament,  final 
end,  and  determination  of  J.  U.,  Esq.,  barrister-at-law,  upon  the  usual 
terms,-^among8t  others,  ^^that,  after  the  making  of  any  award,  or 
awards  in  the  said  premises,  the  said  court  of  Common  Pleas  at  West- 
minster may,  as  often  as  it  shall  see  fit,  refer  back  the  matters  so  refer- 
red as  aforesaid,  or  any.  part  of  them,  to  the  said  arbitrator,  or  to 
another  arbitrator  to  be  named  by  the  said  court  of  Common  Pleas  at 
Westminster,  and  with,  upon,  and  subject  to  such  directions,  powers,  and 
terms,  as  to  the  said  court  may  seem  proper." 

Pending  the  reference,  viz.,  on  the  21st  of  August,  1847,  the 
following  memorandum  was  drawn  up  by  the  arbitrator,  and  signed 
by  him,  and  also  by  the  respective  attorneys  for  the  plaintiff  and 
defendants : — 

"  Agreed,  that  the  whole  Huddersfield  Viaduct  account  be  referred  to 
an  engineer,  to  be  agreed  on  between  Mr.  Floyd  and  Mr.  Thorpe,  or,  if 
they  do  not  agree  on  Monday,  to  be  named  by  me.  The  engineer  to 
be  furnished  with  a  copy  of  the  Huddersfield  Viaduct  account  in  the 
particulars  of  the  plaintiff  *8  demand,  and  also  with  the  particulars  of  the 
defendants'  set-off;  and  he  is,  on  inspection  of  the  viaduct,  and  such 
examination  of  witnesses  as  he  shall  think  necessary,  to  certify  to  me 
his  opinion  what  sum  is  due  to  the  plaintiff  in  respect  of  the  viaduct 
account,  and  what  sum  is  due  to  the  defendants  in  respect  of  the  set-off. 
^  The  costs  of  the  *engineer,  and  of  the  parties  attending  him,  to 

-'  be  costs  in  the  reference.     In  making  my  award,  I  am  to  adopt 
the  engineer's  report  as  conclusive  evidence. 

(signed)         "  J.  U.  (the  arbitrator.) 

"  We  agree  to  these  terms. 

"C.  S.  Floyd,  plaintiff's  attorney. 
"  W.  Thorpb,  defendants'  attorney." 

The  respective  attorneys,  on  Monday,  the  23d  of  August,  agreed,  by 
endorsement  on  the  above  memorandum,  that  W.  J.  Mallorie  should  be 
the  engineer  to  whom  the  Huddersfield  Viaduct  account  and  set-off 
should  be  referred. 

Mr.  Mallorie  accordingly  proceeded  to  inspect  the  works  in  question, 
and  examined  witnesses  on  behalf  of  the  plaintiff  and  defendants 
respectively ;  and,  on  the  2d  of  February  last,  and  whilst  such  reference 
was  proceeding  before  him,  the  following  additional  memorandum  was 
entered  into  between  the  parties : — 

^'  It  is  agreed,  that,  in  addition  to  the  agreement  or  instructions 
given  by  me,  the  undersigned  J.  U.  (the  arbitrator)  to  Mr.  W.  J.  Mallorie, 
the  engineer  to  whom  the  claim  and  set-off  of  the  viaduct  at  Huddersfield 
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was  referred,  that  the  said  W.  J.  Mallorie  shall  have  power  to  inquire 
into  the  following  items,  although  the  same  are  not  within  the  plainti£f's 
declaration,  but  the  first  two  of  which  are  in  the  plaintiff's  particulars 
of  demand,  and  the  remainder  matters  in  difference  between  the  parties ; 
and  that  the  said  W.  J.  Mallorie  shall  certify  to  me  separately  what 
amount  he  shall  find  due  on  all  or  any  of  such  items  : — 

£.  s.  d. 
*'  To  allowance,  as  per  agreement,  for  over-time  -  -  150  0  0 
*'  To  loss  of  time,  horses,  horsekeepers',  and  men's  wages, 

caused  by  a  breach  of  contract 150     0     0 

it^oi^Q^   *^^To  52  stacks  of  cast-iron  drain-pipes,  fixing, 
''       cutting,  and   drilling   for  elbows,  leading,  and 

hoisting,  averaging  80  feet  in  length  ... 
^'  To  175  cube  feet  tooled  coping,  not  set,  at  1«.  2(2. 
"  To  3587  cube  feet  ashler,  from  Ellis,  at  7^^. 
'^  To  141  cube  feet  ashler,  from  G.  Brook,  at  5(2.     - 

On  the  7th  of  March  last,  Mr.  Mallorie  sent  his  certificate  to  the 
arbitrator ;  which  certificate,  after  reciting  the  several  memoranda  of 
the  2l8t  and  the  23d  of  August,  1^7,  and  of  the  2d  of  February  last, 
was  as  follows : — 

"Now,  therefore,  I,  the  said  W.  J.  Mallorie, — having  taken  upon 
myself  the  burthen  of  the  said  investifiation  or  reference,  and  having 
been  furnished  with  a  copy  of  the  Huddersfield  Viaduct  account  in  the 
p«irticular8  of  the  plaintiff's  demand,  and  also  with  the  particulars  of  the 
defendants'  set-off,  and  having  carefully  inspected  the  said  viaduct,  and 
examined  the  witnesses  of  the  respective  parties,  or  such  of  them  as  I 
thought  necessary, — do  hereby  certify  and  report  to  the  said  J.  U.,  Esq., 
as  such  arbitrator  as  aforesaid,  that  the  amount  due  to  the  above-named 
.  plaintiff,  D.  Sharp,  from  the  above-named  defendants  J.  W.  Nowell  and 
li.  Hattersley,  in  respect  of  the*  viaduct  account  set  forth  in  the  plain- 
tiff's particulars  of  demand,  is  the  sum  of  17,447Z.  18«.  2^d. ;  also  that 
the  amount  due  to  the  said  defendants,  J.  W.  Nowell  and  R.  Hattersley, 
from  the  said  plaintiff  D.  Sharp,  in  respect  of  their  said  set-off,  is  the 
sum  of  4982.  7«.  5(2. :  and  I,  the  said  W.  J.  Mallorie,  having  inquired 
into  the  several  items  referred  to  me  by  the  secondly-recited  agreement 
or  instructions,  do  further  certify  and  report  to  the  said  J.  U.,  Esq., 
that  the  ^amount  I  find  due,  on  such  items,  from  the  said  defend-  r-i^of^n 
ants,  J.  W.  Nowell  and  R.  Hattersley,  to  the  said  plaintiff,  D. 
Sharp,  is  the  sum  of  1312.  14«.  9(2." 

The  arbitrator  made  his  award  on  the  15th  of  April  last.  After 
reciting  the  order  of  reference,  and  the  several  memoranda  above  set  out, 
the  award  proceeded  as  follows : — 

"  And  whereas  the  said  W.  J.  Mallorie  has  certified  to  me  the  sum 
due  to  the  said  plaintiff  in  respect  of  the  said  Huddersfield  Viaduct 
account,  and  also  the  sum  due  to  the  said  defendants  in  respect  of  the 
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daid  set-off;  and  he  the  said  W.  J.  Mallorie  has  also  certified  to  me 
separately  the  amount  due  on  the  aforesaid  other  items,  which  sum  so 
certified  to  me  I  have  adopted  in  making  my  award,  as  hereinafter  ap- 
pearing :  Now,  therefore,  I  the  said  J.  U.,  having  taken  upon  mc  the 
said  arbitration,  do  make  my  award  in  writing  of  and  concerning  the 
premises,  that  is  to  say,  I  award,  adjudge,  and  direct  that  the  verdict 
found  for  the  said  plaintiff  as  aforesaid  be  vacated,  and,  in  the  stead 
thereof,  I  award,  adjudge,  and  direct  that  a  verdict  be  entered  for  the 
said  plaintiff  upon  the  issue  first  joined  in  the  said  action,  and  that  a 
verdict  be  entered  for  the  said  defendants  upon  the  issues  secondly  and 
thirdly  joined  in  the  said  action :  and  I  award,  adjudge,  and  determine 
that  there  is  due  and  owing  from  the  said  plaintiff,  D.  Sharp,  to  the  said 
defendants,  J.  W.  Nowell  and  R.  Hattersley,  the  sum  of  3038Z.  12«.  5d., 
which  said  sum  I  direct  to  be  paid  by  the  said  D.  Sharp  to  the  said  J. 
W.  Nowell  and  R.  Hattersley  on  the  1st  of  May  now  next  ensuing,  at, 
&c. :  and  I  award,  adjudge,  and  determine,  that,  save  the  said  sum  of 
3038Z.  12«.  5rf.,  there  was  ijot  at  the  time  of  the  making  of  the  sai«l 
order,  nor  is  there  now,  anything  due  from  the  said  D.  Sharp  to  the 
said  J.  W.  Nowell  and  R.  Hattersley,  or  either  of  them;    and  thnt 

♦2581  *^'^®^®  ^^  ^°*  *^  ^^®  ^^™®  ®^  ^^®  making  of  the  said  order,  nor 
is  there  now,  anything  due  from  any  or  either  of  the  said  D. 
Sharp,  J.  W.  Nowell,  R.  Hattersley,  and  C.  Tolson,  to  the  others  or  other 
of  them :  and  I  award,  order,  and  direct,  that  the  costs  of  the  said  W. 
,  J.  Mallorie,  and  of  me  the  said  J.  U.,  shall,  in  the  first  instance,  be 
borne  and  paid  by  the  said  J.  W.  Nowell  and  R.  Hattersley,  and  that 
one  moiety  of  the  said  costs  of  the  said  W.  J.  Mallorie,  and  of  me  th» 
said  J.  U.,  shall  be  repaid  by  the  said  D.  "Sharp  to  the  said  J.  W.  Nowell 
and  R.  Hattersley  on  the  said  1st  of  May  now  next  ensuing,  at,  &c. : 
and  I  award,  adjudge,  and  determine,  that,  save  as  to  the  said  costs  of 
the  said  W.  J.  Mallorie,  and  of  me  the  said  J.  U.,  each  of  the  said  D. 
Sharp,  J.  W.  Nowell,  R.  Hattersley,  and  C.  Tolson,  shall  respectively 
bear  and  sustain  the  costs  incurred  by  him  in  and  about  this  reference, 
and  in  and  about  the  attending  the  said  W.  J.  Mallorie :  and  I  direct, 
that,  after  the  said  sum  of  3038Z.  12«.  5i.,  and  the  costs  of  the  said 
action,  and  the  costs  of  the  said  W.  J.  Mallorie,  and  of  me  the  said  arbi- 
trator, shall  have  been  paid  and  satisfied,  each  of  the  said  parties,  if 
required  so  to  do,  but  at  the  expense  of  the  party  or  parties  requiring  the 
same,  shall  give  to  the  others  or  other  of  them  a  release  of  the  matters 
so  referre*d  to  me  as  aforesaid." 

Channelly  Serjt.,  for  the  plaintiff,  now  moved  that  the  award  might 
be  set  aside,  or  that  the  matters  might  be  referred  back  to  the  arbitra- 
tor, with  a  direction  to  him  to  examine  Mallorie  as  a  witness,  on  the 
grounds, — first,  that  the  memorandum  of  the  21st  of  August,  1847,  was 
an  improper  delegation  by  the  arbitrator  of  a  part  of  his  authority ; — 
secondly,  that,  assuming  that  it  was  competent  to  the  arbitrator,  with 
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the  assent  of  the  parties,  to  make  sach  an  arrangement,  it  could  only 
be  carried  into  effect  by  an  amendment  of  the  order  of  *ni8i  p^ocq 
prius,  inasmuch  as  it  related  to  a  matter  in  difference  in  the  *- 
cause,  on  vrhich  the  arbitrator  was  to  direct  a  verdict ; — thirdly,  that 
Tolson,  who  by  the  order  became  a  party  to  the  reference,  was  not  a 
consenting  party  to  the  sub-reference  to  Mallorie ; — fourthly,  that  Mal- 
lorie  had  exceeded  his  authority,  and  otherwise  misconducted  himself  in 
the  matter.  He  submitted  that  the  arbitrator  had  no  right  so  to  dele- 
gate the  authority  conferred  upon  him  by  the  order,  as  to  preclude  him- 
self from  exercising  a  discretion  upon  the  matters  so  delegated.  [Wilde, 
C.  J.  Suppose  the  parties  give  the  arbitrator  the  figures,  may  he  not 
act  upon  that  arrangement  ?  Have  they  not,  in  effect,  done  so  here  by 
the  hand  of  Mallorie  ?]  In  Hopcroft  v.  Hickman^  2  Sim.  &  Stu.  130,  it 
was  held,  that,  though  referees  may  take  the  opinion  of  a  third  person 
as  evidence,  they  cannot  previously  agree  to  be  bound  by  it.  *'If,'* 
Baid  the  Vice  Chancellor  (Sir  John  Leach),  "  the  two  arbitrators  had 
agreed  together  to  be  bound  by  the  opinion  of  the  two  builders  whom 
they  consulted,  there  would  have  been  much  weight  in  the  first  objection 
to  the  award.  But,  according  to  the  statement  of  the  bill,  upon  which 
I  am  now  to  act,  the  arbitrators  received  the  opinion  of  the  two  builders 
merely  as  evidence,  and  adopted  it  as  their  own,  upon  the  credit  which 
they  gave  to  the  testimony."  If  that  had  been  done  here,  the  award 
would  have  been  unobjectionable :  but,  instead  of  receiving  Mallorie's 
opinion  as  evidence,  the  arbitrator  expressly  agrees  to  be  concluded 
by  it. 

Wilde,  G.  J«  I  aee  no  ground  either  for  setting  aside  this  award, 
or  for  referring  it  back  to  the  arbitrator.  It  is  a  mistake  to  say  that 
there  has  been  an  improper  delegation  of  authority  on  the  part  of  the 
♦arbitrator.  At  a  certain  stage  of  the  proceedings,  the  parties  p^^^A 
settle  and  adjust  a  particular  portion  of  the  account  by  an  agent,  '- 
whose  report  they  agree  to  be  conclusively  bound  by.  His  decision  then 
comes  before  the  arbitrator  in  the  shape  of  an  admission,  which  is  nothing 
more  than  a  matter  of  evidence  agreed  on.  There  was  no  necessity  for 
any  amendment  of  the  order.  With  respect  to  the  way  in  which  Mallo- 
rie performed  the  duty  assigned  to  him, — ^it  is  to  be  observed  that  his 
certificate  was  given  on  the  7th  of  March ;  and  that  the  arbitrator  did 
not  make  his  award  until  the  15th  of  April.  There  was  abundant  time, 
therefore,  to  appeal  to  the  arbitrator,  if  the  plaintiff  had  any  complaint 
to  make  as  to  the  course  adopted  by  Mallorie.  Instead,  however,  of 
doing  so,  he  speculates  upon  what  the  award  may  be,  and  then  comes 
and  asks  us  to  set  it  aside.     I  think  the  whole  of  the  grounds  fail. 

The  rest  of  the  court  concurring,  Rule  refused. 
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BATHO  r.  DICKMAN.    JuneU. 

It  is  no  ground  for  setting  aside  a  distringas  that  the  affidavit  on  which  it  was  obtained,  states 
that  the  calls  and  appointments  were  made  "at  the  place  ofre$idence  of  the  defendant ;"  or 
that  it  states  briefly  that  the  defendant  has  not  appeared,  without  adverting  to  any  searcli ; 
or  that  it  does  not  state  when,  or  where,  or  whether,  the  copy  of  the  writ  of  suniiiion-) 
reached  the  hands  of  the  defendant. 

Where  no  objection  has  been  taken  to  a  writ  of  summons,  in  which  tlie  defendant  is  deacriUil 
by  initials,  it  is  too  late  to  object  to  the  distringa§  on  that  ground. 

C.  Jones,  Serjt.,  moved  to  set  aside  a  rule  for  a  distringoB^  and  al.^j 
the  writ  issued  in  pursuance  thereof,  on  the  ground  that  the  rule  was 
obtained  upon  an  insufficient  affidavit,  that  the  motion  for  it  was  prema- 
ture, and  that  the  writ  itself  was  defective.  The  affidavit  upon  which 
*9«n  ^^®  ^w^'^'w^a*  was  obtained  *de8cribed  the  proper  number  of 
-■  appointments  and  calls  at  '^  the  place  of  residence"  of  the  de- 
fendant, and  stated,  that,  on  the  last  of  those  calls,  viz.  on  the  24ih  of 
May,  a  copy  of  the  writ  of  summons  was  left  with  a  clerk  of  the  defend- 
ant :  the  affidavit  then  w^nt  on  to  state,  that,  on  the  following  day,  viz. 
the  25th  of  May,  the  deponent  again  called  at  the  said  place  of  resi- 
dence of  the  defendant,  and  saw  the  same  clerk,  who  informed  the  depo- 
nent that  he  had  seen  the  defendant,  and  had  delivered  the  copy  of  the 
writ  to  him, — but  not  saying  when :  the  affidavit  further  stated  that  the 
defendant  ^^had  not  appeared  to  the  said  writ  of  summons." 

He  submitted  that  the  calls  should  have  been  stated  to  have  been 
made  at  the  '^  dwelling-house"  of  the  party,  and  that  stating  them  to  have 
been  made  at  the  "residence"  would  not  do.  [Maule,  J.  Why  not? 
"  Residence"  will  do  very  well.  "House"  will  not ;  it  may  be  a  house 
of  which  the  defendant  is  seised  in  fee,  or  of  which  he  is  possessed  as  a 
trustee  to  support  contingent  remainders.]  It  is  consistent  with  the 
affidavit  that  the  copy  of  the  writ  of  summons  was  not  delivered  to  the 
defendant  until  the  25th  of  May  ;  and  the  distringas  was  moved  for  on 
the  1st  of  June, —  which  would  be  a  day  too  soon.  [Gresswell,  J. 
How  can  the  statement  of  what  took  place  on  the  25th  affect  the 
validity  of  the  affidavit  ?  Suppose  the  copy  writ  of  summons  was  never 
delivered  to  the  defendant  at  all,  the  distringas  would  still  be  perfectly 
good.]  Then,  it  is  not  enough  simply  to  negative  the  entry  of  an 
appearance ;  the  affidavit  should  show  that  search  has  been  made  in  the 
appearance  book  at  the  proper  office.  [Maule,  J.  I  think  the  fact  of 
appearance  is  negatived  here  with  very  laudable  brevity.]  In  Maclean 
V.  AbrahfltnSj  3  M.  &  6.  118,  3  Scott,  N.  R.  474,  the  time  for  appear- 
*26^'\  ^^S  ^^  ^  ^^^^  ^^  summons  having  expired  on  the  *29th  of  April, 
a  writ  of  distringas  was  moved  for  on  the  80th,  upon  an  affidavit 
which  stated  a  search  on  the  80th,  and  that  no  appearance  had  been 
entered.  This  affidavit  proving  defective,  it  was  amended  and  re-sworn 
on  the  8d  of  May^  when  the  application  was  renewed,  with  success,  no 
further  search  having  been  made  in  the  mean  time :  upon  an  aflBdavit 
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stating  that  an  appearance  had  been  entered  on  the  30th,  the  court  set 
aside  the  distringas  and  the  subsequent  proceedings  thereon.  [Maule,  J. 
That  case  is  quite  inapplicable  here.]  The  last  objection  is,  that  the 
defendant  is  sued  by  initial, — ^*  Thomas  S.  Dickman,'' — and  it  does  not 
appear  from  the  affidavit  that  he  is  sued  upon  a  bill  or  a  note  in  which 
he  has  so  described  himself.  [Gresswell,  J.  Are  you  applying  to  set 
aside  a  writ  of  summons  ?] 

Pek  Cubiam.    There  is  no  ground  whatever  for  the  application. 

Rule  refused. 


MCGREGOR  V.  BARRETT.    June  5. 

A.,  the  treasurer  of  a  loan  society,  took  securities  in  his  own  name :  having  ceased  to  be  trea- 
surer, an  action  was  commenced  on  behalf  of  the  society  upon  a  security  so  taken,  in  A. 'a 
name.-and  prosecuted  to  execution  under  an  indemnity  to  A.  ordered  by  the  court.  A.,  col- 
luding with  the  defendant,  discharged  him  from  the  execution: — The  court  granted  an 
attachment  for  contempt  against  A. 

This  was  an  action  brought  to  recover  a  balance  of  lOOZ.  due  upon 
a  promissory  note,  made  by  the  defendant  payable  to  the  plaintiff, 
while  treasurer  of  a  society  called  The  Caledonian  Loan  and  Discount 
Society. 

It  appeared  that,  in  the  year  1846,  the  plaintiff  was  removed  from 
his  office  of  treasurer  of  the  society,  and  one  Jessup  appointed  treasurer 
in  his  stead ;  that  the  plaintiff,  on  that  occasion,  delivered  up  to  Jessup 


and  to  *one  Wadsworth,  the  secretary,  all  the  bills  of  exchange, 
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promissory  notes,  and  other  securities  given  by  the  respective 
borrowers,  and,  amongst  them,  the  note  in  question ;  that  the  plaintiff 
having  refused  to  indorse  the  securities  to  the  society,  or  to  any  person 
on  their  behalf,  this  action  was  brought  in  his  name ;  that  this  action 
having  been  brought,  and  judgment  signed  against  the  defendant  there- 
in, a  rule  was,  on  the  81st  of  January  last,  obtained  by  the  plaintiff  to 
set  aside  the  proceedings  unless  security  were  given,  to  the  satisfaction 
of  the  master,  to  indemnify  the  plaintiff  against  costs ;  that  such 
security  was  duly  give.n ;  that,  on  the  4th  of  April  last,  the  defendant 
was  arrested  under  a  capias  ad  satisfaciendum^  and  conveyed  to 
White-Cross  Street  Prison ;  and  that,  on  the  8th,  the  plaintiff  gave  a 
discharge  as  to  this  action,  whereupon  the  defendant  was  released 
from  custody. 

Upon  affidavits  detailing  the  above  facts,  and  also  stating  that  the 
plaintiff  had  no  interest  whatever  in  the  action,  that  the  discharge  was 
obtained  by  and  through  fraud  and  collusion  between  the  plaintiff  and 
defendant  surreptitiously  to  avoid  payment  of  the  debt,  and  that  the 
same  had  not  been  paid, 

T.  White^  in  Easter  term  last,  obtained  a  rule  calling  upon  M'Gregor 
to  show  cause  why  an  attachment  of  contempt  should  not  be  issued  forth 
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against  him,  for  causing  the  discharge  of  the  defendant  oat  of  the 
custbdy  of  the  keeper  of  the  debtors'  prison  in  White  Cross  Street,  as 
to  the  ca.  «a.  issued  in  this  cause,  and  upon  which  the  defendant  had 
been  arrested ;  and  that  the  plaintiff  and  defendant  should  respectively 
show  cause  why  they  the  plaintiff  and  defendant,  or  one  of  them,  should 
not,  within  such  time  as  the  court  should  direct,  pay  into  the  hands  of 
the  masters  of  this  court,  for  and  on  account  of  Wadsworth,  as  secretary 
*2f)41  ^^^  ^^  behalf  of  the  '^'Caledonian  Loan-and-Discount  Society, 
-'  the  sum  of  1127.  8«.,  the  amount  recovered  in  this  action ;  and 
why  the  said  plaintiff  and  defendant,  or  one  of  them,  should  not  pay  to 
Wadsworth,  or  to  his  attorney,  his  costs  of  and  occasioned  by  this  appli- 
cation, together  with  his  costs  of  and  occasioned  by  the  caption  of  the 
defendant  under  the  said  writ  of  ca.  «a.,  to  be  respectively  taxed,  &c. 

Piggott  now  showed  cause,  upon  an  affidavit  by  the  plaintiff,  which 
stated,  that  he  had  received  no  information  of  the  indemnity  being  per- 
fected to  the  satisfaction  of  the  master ;  that  he  released  the  action,  and 
discharged  the  defendant  from  custody,  in  consequence  of  a  notice  he 
received  from  him,  that,  unless  he  did  so,  an  action  would  be  brought 
against  him  for  false  imprisonment ;  that  such  discharge  was  not  fraudu- 
lently concocted  by  him  and  the  defendant,  to  avoid  the  payment  of  the 
money  due  and  recovered  in  this  action ;  and  that  he  considered  that  the 
proceedings  had  been  all  along  oppressive  and  unjust  towards  the 
defendant. 

He  submitted  that  the  court  would  not  interfere  by  attachment,  unless 
a  clear  case  of  wilful  and  intentional  contempt  was  established  against 
the  party, — which  was  completely  negatived  here :  and  he  referred  to 
Herbert  v.  Piggoty  2  Dowl.  P.  C.  392,  where,  an  action  having  been 
brought  by  two  of  four  executors,  for  the  balance  of  an  account,  and 
the  other  two  executors  having  released  the  action,  which  release  was 
pleaded  pui9  darrein  continuance^  the  court  refused  to  set  it  aside,— 
Batlet,  B.,  observing  that  ^'  an  action  may  be  oppressive,  as  well  as  a 
release  fraudulent." 

WiLBE,  C.  J.  This  case  is  quite  free  from  difficulty.  The  plaintiff 
♦2651  ^^^"8  treasurer  of  the  society,  takes  a  *8jBcurity  payable  to  him- 
-*  self;  thus  giving  the  society  a  right  to  use  his  name  for  the  pur- 
pose of  enforcing  payment.  An  action  having  accordingly  been  brought, 
and  judgment  obtained,  the  nominal  plaintiff  comes  and  asks  the  court  to 
stay  the  proceedings,  on  the  ground  that  the  parties  beneficially  inter- 
ested are  improperly  going  on  in  his  name.  The  court  decline  to  stay 
the  proceedings,  but  compel  the  real  plaiatiffs  to  give  a  bond  of  indem- 
nity. The  bond  having  been  given,  the  plaintiff  defeats  that  rule,  by 
improperly  interrupting  the  execution  of  the  process  of  the  court.  It  is 
like  a  rescue  of  a  prisoner  from  the  sheriff.  It  is  a  clear  contempt  of  the 
court.  And  it  has  been  most  deliberately  and  wilfully  done.  The  rule 
of  court  establishing  the  judgment  was  a  notice  to  the  plaintiff.    It  is 
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now  suggested  tbat  the  plaintiff  has  not  acted  collusively,  but  gave  the 
discharge  in  consequence  of  a  threat  that  proceedings  would  be  taken 
against  him  for  a  false  imprisonment.  Who  can  doubt  for  a  moment 
that  the  discharge  was  the  result  of  a  fraudulent  collusion  between  the 
parties  ?  The  plaintiff  must  take  the  consequences  of  his  unauthorized 
and  contemptuous  interference  with  the  process  of  the  court.  That  part 
of  the  rule,  therefore,  which  asks  for  an  attachment  against  him,  may  be 
made  absolute :  the  rest  is  unnecessary. 

CoLTMAN,  J.     The  plaintiff  has  been  guilty  of  a  gross  contempt;  and 
there  is  ample  ground  for  an  attachment. 

Maule,  J.  This  is  a  most  gross  case  of  a  plaintiff  wilfully  persisting 
in  an  attempt  to  defeat  the  object  of  a  rule  of  court.  He  chooses  to 
think  that  the  parties  beneficially  interested  in  the  debt,  are  dealing 
harshly  with  their  debtor.  He,  therefore,  combines  with  the  latter,  most 
deliberately  and  artfully,  out  of  a  morbid  *feeling  of  alleged  com-  r^ofifi 
passion,  to  deprive  the  real  plaintiffs  of  the  fruits  of  their  judg- 
ment. There  has  been  most  undoubted  collusion.  The  nominal  plain- 
tiff was  bound  to  allow  his  name  to  be  used.  He  is  clearly  liable  to  an 
attachment. 

Cbbsswbll,  J.     I  am  entirely  of  the  same  opinion. 

Rule  absolute,  for  an  attachment. 


AUTY  V.  HUTCHINSON.     June  16. 

The  defendant,  the  clerk  of  a  county  court  established  und^r  the  9  &  10  Vict.  c.  95,  employed 
the  defendant  to  fit  up  a  court-house  and  offices.  It  having  been  left  to  the  jury  to  say 
whether  or  not  the  defendant  contracted  on  the  footing  of  personal  liability,  and  they  having 
found  ibr  the  plsintifT,  the  court  declined  to  enter  a  nonsuit, — the  defendant's  personal  lia- 
bility not  being  excluded  by  his  position  as  clerk  of  the  court,  or  negatived  by  the  nature  or 
by  the  terms  of  the  particular  contract. 

Assumpsit  for  goods  sold  and  delivered,  and  for  work  and  labour. 
Plea,  non  assumpsit. 

The  cause  was  tried  before  Maule,  J.,  at  the  last  sitting  for  Middle- 
sex, in  Easter  term  last.  The  facts  that  appeared  in  evidence,  were  as 
follows : — The  defendant,  was  the  clerk  of  the  Barnet  county-court :  the 
defendant  was  a  builder  at  Barnet,  in  the  county  of  Middlesex.  In 
April,  1847,  the  plaintiff  was  employed  by  the  defendant  to  fit  up  certain 
premises  at  Hertford  for  a  court,  with  rooms  for  the  accommodation  of 
the  judge.  The  workr  having  been  done,  the  plaintiff  sent  in  his  bill, 
making  the  defendant  his  debtpr.  The  bill  in  this  form  being  objected 
to,  it  was  altered,  with  the  plaintiff's  assent,  by  making  the  treasurer  of 
the  court  the  debtor. 

On  the  part  o(  the  defendant,  it  was  proved  that  the  bill  for  the  repairs 
had  been  allowed  by  the  judge  of  the  court :  and  it  was  insisted  r»n^^ 
that  the  defendant,  being  a  ^public  officer,  was  not  personally  liable,  '' 
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but  that  the  plaintiff  was  bound  to  look  for  payment  to  the  fund  pro- 
vided by  the  statute  9  &  10  Vict.  c.  95. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  work  was 
done  upon  the  credit  of  the  defendant.  The  jury  returned  a  verdict  for 
the  plaintiff,  damages  148/. 

ByleBy  Serjt.9  in  Easter  term  last,  moved,  pursuant  to  leave  reserved 
to  him  at  the  trial,  to  enter  a  verdict  for  the  defendant  or  a  nonsuit,  or 
for  a  new  trial  on  the  ground  of  misdirection.  By  the  23d  and  24th 
sections  respectively  provision  is  made  for  the  appointment  of  a  treasurer 
and  a  clerk  of  the  county  court.  The  duties  of  the  former  are  defined 
and  regulated  by  the  42d,  48d,  48th,  50th,  and  51st  sections.  The 
48th  section  enacts  ''  that  the  treasurer  of  any  court  holden  under  this 
act,  for  which  a  court-house  and  offices,  with  necessary  appurtenances, 
shall  not  have  been  already  provided,  or  where  such  court-house  and 
offices  are  inconvenient  or  insufficient,  shall,  as  soon  as  conveniently  may 
be,  with  the  approval  of  one  of  Her  Majesty's  principal  secretaries  of 
state,  build,  purchase,  hire,  or  otherwise  provide  messuages  and  lands, 
with  all  necessary  appurtenances,  fit  for  holding  the  court  therein,  and 
for  the  offices  necessary  for  carrying  on  the  business  of  the  said  court ; 
or,  instead  of  providing  separate  buildings,  may,  with  the  like  approval, 
contract  with  any  person,  being  the  owner  of,  or  having  the  control  and 
management  of,  any  county  or  town-hall,  or  other  building,  for  the  use 
and  occupation  thereof,  or  of  so  much  thereof  as  may  be  needed  for  the 
purposes  of  this  act,  and  subject  to  such  annual  rent,  and  to  such  condi- 
tions as  to  the  repairs,  alterations,  or  improvements  of  such  hall  or 
building  as  may  be  agreed  upon ;  and  all  lands,  messuages,  and  other 
real  and  personal  estates  and  effects  belonging  to  the  court,  shall  vest 
^^  in  the  treasurer  for  the  '^'time  being,  and  in  his  successors  in  that 
-I  office,  in  trust  for  the  purposes  of  this  act."  And  by  s.  51  he  is 
empowered  to  borrow  money  for  the  purposes  of  the  act.  The  duties  of 
the  clerk  are  defined  by  the  27th  section :  and  by  the  55th  section  it  is 
enacted  '^  that  the  clerk  of  every  court  shall  have  the  care  of  the  court- 
house and  offices  of  the  court,  and  shall  appoint  and  have  power  to  dis- 
miss the  necessary  servants  for  taking  charge  of  such  court-house  aod 
offices,  at  such  salaries  as  shall  be  from  time  to  time  authorized  by  the 
judge,  with  the  consent  of  the  commissioners  of  Her  Majesty's  treasury; 
and  the  clerk  of  the  court,  under  the  direction  of  the  said  commissioners, 
and  subject  to  such  regulations  as  they  may  require  to  be  enforced,  shall 
make  all  necessary  contracts,  or  otherwise  provide  for  repairing  and 
furnishing,  and  for  cleaning,  lighting,  and  warming  the  said  court-house 
and  offices,  and  for  supplying  the  said  court  and  offices  with  law  .and 
office  books  and  stationery,  and  for  defraying  all  other  necessary 
expenses,  not  otherwise  provided  for,  incident  to  the  holding  of  the 
said  court;  and  the  charge  of  the  court-hoitse  and  offieeSy  and  ex- 
penses thereby  ineurredj  shall  be  paid  out  of  the  general  fund  of  thi 
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Aourt :  Provided  always  that  the  trea&urer  or  clerk  of  any  court,  or  the 
partner  of  any  such  treasurer  or  clerk,  shall  not  be  directly  or  indirectly 
concerned  or  interested  in  any  such  contract,  or  in  supplying  any  articles 
for  the  use  of  the  said  courts  and  ofiBces :  Provided  also,  that  no  payment 
for  any  such  charge  shall  be  allowed  in  the  clerk's  accounts,  until  allowed 
mnder  the  hand  of  the  judge."  There  being,  therefore,  a  distinct  provision 
in  the  act  for  the  payment  of  demands  like  this  out  of  a  particular  fund, 
the  plaintiff  was  bound  to  look  to  that  fund,  and  has  no  right  personally 
to  charge  the  defendant,  a  known  public  officer,  who  gave  the  order  in  exe- 
cution of  a  public  duty  cast  upon  him  by  the  statute  :  and,  there  being  no 


^evidence  of  any  personal  contract  by  the  defendant,  the  leaving 
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the  question  to  the  jury  in  the  way  it  was  put  to  them,  was 
clearly  a  misdirection.  The  authorities  upon  this  subject  are  thus 
stated  in  Chitty  on  Pleading,  7th  ed.,  vol.  1,  p.  48 : — "  The  agents  of 
government  are  not  in  general  liable  upon  contracts  avowedly  entered 
into  by  them  in  their  official  capacity.  Thus,  neither  the  governor  of  a 
fort  or  colony — Macbeath  v.  Saldimandj  1  T.  R.  172;  Allen  v.  Wal- 
degrave,  2  J.  B.  Moore,  621, — ^^nor  a  military  commissary — Macbeath 
V.  Haldimandy — nor  the  captain  of  a  regiment — Myrtle  v.  Beaver y 
1  East,  135;  Bice  y.  ChutCy  1  East,  579, —  or  of  a  ship  —  Unwin  v. 
WoUeley^  1  T.  R.  674, — is  liable  for  goods  ordered  by  him  for  the 
pnblic  service,  in  cases  where  he  does  not  expressly  pledge  his  individual 
credit  and  responsibility.  Nor  is  the  secretary  at  war  liable  to  a  retired 
clerk  of  the  war-office  for  his  retired  allowance,  although  such  allowance 
was  included  in  certain  funds  received  by  the  defendant  in  his  official 
character — Gidley  v.  Lord  Palmerston^  8  B.  &  B.  275,  7  J.  B.  Moore, 
91.  Nor  are  justices  of  the  peace,  contracting  on  the  behalf  of  the 
public  for  rebuilding  a  public  bridge,  under  the  provisions  of  an  act  of 
parliament  which  provides  a  fund  for  the  payment,  liable  to  the  con- 
tractor— Alien  V.  Waldegrave :  and  it  seems,  that,  where  a  servant  of 
the  crown  expressly  contracts  on  account  of  government,  he  is  not 
responsible,  although  the  agreement  be  under  seal :"  Unwin  v.  Wolse- 
ley  ;  Allen  v.  Waldegrave.  The  law  is  laid  down  in  similar  terms  in 
Smith's  Mercantile  Law,  4th  ed.  p.  151.  [Wilde,  C.  J.,  referred  to 
HarsUy  v.  Bellj  Ambler,  770.  There,  the  acting  commissioners  for 
making  a  brook  navigable,  with  power  to  borrow  money,  &c.,  employed 
the  plaintiff  to  do  different  parts  of  the  works,  and  such  '*'of  the  r^cOYO 
commissioners  as  were  present  at  the  several  meetings  made 
orders  relative  thereto :  every  one  of  them  were  present  at  some  of  the 
meetings,  but  no  one  was  present  at  all  the  meetings :  the  fund  proving 
deficient, — it  was  held  that  all  the  acting  commissioners  were  personally 
liable  to  pay  the  plaintiff.]  Cur.  adv.  vuU. 

Wilde,  G.  J.,  now  delivered  the  judgment  of  the  court : 
This  was  an  action  brought  to  recover  a  demand  for  work  and  labour 
in  fitting  up  the  county  court  at  Barnet,  in  the  county  of  Hertford. 
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The  cause  was  tried  before  mj  brother  Mai^lb,  at  the  sittings  for  Mid- 
dlesex after  the  last  term,  when  a  verdict  was  found  for  the  plaintiff  for 
143Z. 

The  court  was  afterwards  moved  for  a  rule  to  show  cause  why  a  ver- 
dict should  not  be  entered  for  the  defendant,  or  why  a  nonsuit  should 
not  be  entered,  pursuant  to  leave  reserved.  The  motion  was  made  upon» 
the  ground  that  it  appeared,  from  the  plaintiff's  evidence,  that  the 
defendant,  at  the  time  he  gave  the  orders  for  the  work,  was  the  clerk 
of  the  county  court ;  and  that  the  work  done  was  the  fitting  up  of  the 
court-house ;  and  it  was  therefore  insisted  that  the  defendant  ought  to 
be  deemed  to  have  given  the  orders  as  a  public  o£Scer,  upon  the  credit 
of  the  treasurer  of  the  court,  or  upon  the  credit  of  the  funds  authorized 
to  be  raised  by  the  act  creating  the  court ;  and  that  the  case  was  with- 
in the  principle  of  Macheath  v.  Haldimand^  Q-idley  v.  Lord  Palmer^ 
9ton^  Allen  v.  Lord  Waldegrave^  Myrtle  v.  Beaver ,  and  several  other 
authorities,  in  which  it  was  determined  that  an  action  will  not  lie  against 
*2711  ^  '^'P^^Ii^  agent  for  anything  done  by  him  in  his  public  character 
or  employment. 

We  have  referred  to  the  judge's  notes ;  and  we  think,  upon  the  peru- 
sal of  the  evidence,  that  there  is  no  ground  for  granting  the  rule. 

The  defendant's  situation  was  in  no  respect  analogous  to  that  of  pub- 
lic officers  acting  on  the  behalf  of  a  known  department  of  the  state, 
and  in  the  discharge  of  duties  incident  to  their  public  employment, 
whose  liability  was  the  question  in  one  class  of  the  authorities  referred 
to ;  nor  does  the  case  fall  within  the  other  class,  in  which  it  was  held 
that  the  terms  and  nature  of  the  contract  excluded  all  presumption  of 
personal  liability  on  the  part  of  the  individuals  giving  the  orders ;  as, 
the  fitting  up  of  the  court  formed  no  part  of  the  duty  of  the  clerk  of 
the  court,  and  it  did  not  appear  that  he  had  the  authority  to  contract 
upon  the  credit  of  any  other  person,  or  of  any  funds  already  raised,  or 
thereafter  to  be  raised,  under  the  authority  of  the  act.  The  defendant 
might,  when  he  gave  the  orders,  have  excluded  his  personal  liability,  by 
intimating  to  the  plaintiff  whom  else  he  was  to  trust,  or  to  what  fund  he 
was  to  look  for  payment.  But,  as  nothing  of  the  kind  passed,  there 
was  no  ground  for  any  legal  presumption  excluding  the  defendant's  per- 
sonal liability,  and  it  necessarily  became  a  question  for  the  jury ;  and 
the  evidence  was  properly  submitted  to  them  :  and,  as  the  verdict  is  not 
impeached,  supposing  the  case  to  have  been  properly  left,  there  is  no 
ground  for  granting  a  rule. 

Rule  refused. 


6  MANNING,  GRANGER,  &  SCOTT.  £72 


♦DOE  d.  LEVI  and  Another  v.  ROE.     June  8.         [•272 

J'he  recognisance  m  ejectment  under  the  1  G.  4,  c.  87,  s.  1,  is  to  be  taken  for  one  year's  value 
of  the  premises,  and  a  reasonable  sum,  to  be  settled  by  the  master,  for  the  costs  of  the 
action. 

Hugh  Hill,  on  a  former  day  in  this  term,  obtained  a  rule  calling 
apon  Henry  Lancaster,  the  tenant  in  possession,  to  show  cause  why, 
upon  bis  being  admitted  to  defend,  besides  entering  into  the  common 
consent  rule,  and  giving  the  common  undertaking,  he  should  not  under- 
take, in  case  a  verdict  should  pass  for  the  plaintiff,  to  give  the  plaintiff 
judgment,  to  be  entered  up  against  the  real  defendant,  of  the  term  next 
preceding  the  time  of  trial ;  and  also  why  he  should  not  enter  into  a 
recognisance,  by  himself  and  two  sufficient  sureties,  in  the  sum  of  300/., 
conditioned  to  pay  the  costs  and  damages  which  should  be  recovered  by 
the  plaintiff  in  the  action. 

The  motion  was  founded  upon  the  statute  1  G.  4,  c.  87,  s.  1,  which 
enacts,  '^that,  where  the  term  or  Interest  of  any  tenant  now  or  hereafter 
holding  under  a  lease  or  agreement  in  writing,  any  lands,  tenements,  or 
hereditaments,  for  any  term  or  number  of  years  certain,  or  from  year  to 
year,  shall  have  expired  or  been  determined,  either  by  the  landlord  or 
tenant,  by  regular  notice  to  quit,  and  such  tenant,  or  any  one  holding 
or  claiming  by  or  under  him,' shall  refuse  to  deliver  up  possession  accord- 
ingly, after  lawful  demand  in  writing  made  and  signed  by  the  landlord 
or  his  agent,  and  served  personally  upon,  or  left  at  the  dwelling-house 
or  usual  place  of  abode  of  such  tenant  or  person,  and  the  landlord  shall 
thereupon  proceed  by  action  of  ejectment  for  the  recovery  of  possession, 
it  shall  be  lawful  for  him,  at  the  foot  of  the  declaration,  to  address  a 
notice  to  such  tenant  or  person,  requiring  him  to  appear  in  the  court 
"^in  which  the  action  shall  have  been  commenced,  on  the  first  day  r^:)>jo 
of  the  term  then  next  following,  &c.,  there  to  be  made  defendant, 
and  to  find  such  bail,  if  ordered  by  the  court,  and  for  such  purposes  as 
are  hereinafter  next  specified ;  and,  upon  the  appearance  of  the  party  at 
the  day  prescribed,  or,  in  case  of  non-appearance,  on  making  the  usual 
affidavit  of  service  of  the  declaration  and  notice,  it  shall  be  lawful  for 
the  landlord, — producing  the  lease  or  agreement,  or  some  counterpart  or 
duplicate  thereof,  and  proving  the  execution  of  the  same  by  affidavit,  and 
upon  affidavit  that  the  premises  have  been  actually  enjoyed  under  such 
lease  or  agreement,  and  that  the  interest  of  the  tenant  has  expired,  or 
been  determined  by  regular  notice  to  quit,  as  the  case  may  be,  and  that 
possession  has  been  lawfully  demanded  in  manner  aforesaid, — to  move 
the  court  for  a  rule  for  such  tenant  or  person  to  show  cause,  within  a 
time  to  be  fixed  by  the  court  on  a  consideration  of  the  situation  of  the 
premises,  why  such  tenant  or  person,  upon  being  admitted  defendant, 
besides  entering  into  the  common  rule,  and  giving  the  common  under- 
taking, should  not  undertake,  in  case  a  verdict  shall  pass  for  the  plain- 
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tiir,  to  give  the  plain tiflf  a  judgment,  to  be  entered  up  against  the  real 
defendant,  of  the  term  next  preceding  the  time  of  trial,  &c.,  and  also 
why  he  should  not  enter  into  a  recognisance,  by  himself  and  two  suflB- 
cient  sureties,  in  a  reasonable  sum,  conditioned  to  pay  the  costs  and 
damages  which  shall  be  recovered  by  the  plaintiff  in  the  action ;  and  it 
shall  be  lawful  for  the  court,  upon  cause  shown,  or  upon  afiBdavit  of  the 
service  of  the  rule,  in  case  no  cause  shall  be  shown,  to  make  the  same 
absolute  in  the  whole  or  in  part,  and  to  order  such  tenant  or  person, 
within  a  time  to  be  fixed,  upon  a  consideration  of  all  the  circumstances, 
to  give  such  undertakings,  and  find  such  bail,  with  such  conditions  and 
in  such  manner  as  shall  be  specified  in  the  said  rule,  or  such  part  of  the 
*^741  ^^^  ®^  made  absolute;  and,  in  case  the  party  shall  *neglect  or 
refuse  so  to  do,  and  shall  lay  no  ground  to  induce  the  court  to 
enlarge  the  time  for  obeying  the  same,  then,  upon  affidavit  of  the  ser- 
vice of  such  order,  an  absolute  rule  shall  be  made  for  entering  up  judg- 
ment for  the  plaintiff." 

It  appeared  from  the  affidavit  upon  which  the  motion  was  founded, 
that  the  premises  to  recover  which  the  ejectment  was  brought,  consisted 
of  a  public-house,  called  "  The  Three  Tuns,"  in  Smallbrook  street,  Bir- 
mingham, which  had  been  demised  to  one  Thomas  Justin  for  twenty 
years  from  the  25th  of  March,  1828 ;  that,  about  ten  days  before  the 
expiration  of  the  lease,  one  Edwin  Onions,  to  whom  the  term  had  been 
assigned  by  Justin,  sold  off  all  his  property,  and  quitted  the'premises, 
leaving  one  Henry  Lancaster,  a  person  in  very  humble  circumstances, 
in  possession  thereof ;  that  Lancaster  never  carried  on  any  trade  or 
placed  any  property  upon  the  premises,  but  kept  possession  thereof,  and 
refused  to  quit  without  receiving  a  sum  of  money  for  so  doing ;  that  the 
premises  were  very  much  dilapidated,  and  that  the  damage  sustained  by 
the  reversioner  in  the  wrongful  withholding  of  possession  and  otherwise, 
and  which  he  would  recover  by  way  of  mesne  profits,  would  amount  to 
250L  at  the  least ;  and  that  the  premises  were  of  the  annual  value  of 
55/.  The  affidavit  then  went  on  to  aver,  that  Lancaster  had  been  duly 
served  with  a  demand  of  possession,  and  with  a  declaration  in  ejectment, 
with  the  notices  required  by  the  statute,  and  to  verify  the  lease,  and 
prove  the  due  execution  thereof. 

BramweU  showed  cause.  The  only  difficulty  is,  as  to  the  amount  for 
which  the  recognisance  is  to  be  given.  In  Archbold's  Practice,(a)  it  is 
said  that ''  usually  bail  is  required  for  a  sum  sufficient  to  cover  a  year's 
*^751  ^^'^®'  ^^^  *^^  ^^^  costs."  It  will  be  said,  on  the  other  side,  *that 
*"  -^  a  larger  sum  should  be  fixed,  by  reason  of  the  alleged  special 
damage.  [Maule,  J.  Special  damages  may  be  recovered  in  trespass 
for  mesne  profits.]     If  specially  alleged :  not  otherwise. 

Hill^  in  support  of  the  rule.  The  affidavit  shows  that  great  injury 
has  been  inflicted  on  the  landlord  by  the  possession   being  withheld. 

<a)  8th  edit,  by  Chitty,  vol.  i.  p.  975. 


6  MANNING,  GRANGER,  &  SCOTT.  275 

Inasmuch  as  the  recovery  in  this  action  will  be  a  bar  to  an  action  for  the 
mesne  profits  up  to  the  time  of  the  giving  of  the  verdict,(a)  the  damages 
should  be  estimated  upon  the  same  principle  as  in  that  form  of  action. 
The  object  of  the  legislature  was,  to  insure  the  landlord's  being  fully 
reimbursed.  [Maule,  J.  Do  you  say,  that,  in  an  ordinary  action  for 
mesne  profits,  you  would  recover  such  damages  as  are  suggested  here  ?] 
Yes.  [Wilde,  C.  J.  The  actual  injury  to  the  landlord  is,  the  loss  of 
the  rent,  and  the  costs  of  the  action.  Gresswell,  J.  The  case  of  Dunn 
V.  Large,  S  Dougl.  835,  is  precisely  to  the  point.  It  was  there  held,  that, 
in  trespass  for  mesne  profits  after  ejectment  for  the  recovery  *of  a  r^o^Q 
house  used  as  an  inn,  the  plaintiff  cannot  recover  the  loss  which 
he  has  sustained  by  the  defendant's  shutting  up  the  inn,  and  destroying 
the  custom,  unless  such  damage  be  specially  stated  in  the  declaration.] 

Wilde,  G.  J.  All  that  the  court  can  do,  according  to  the  case  of 
Doe  d.  Sampstm  v.  i2of,  6  J.  B.  Moore,  54,  is,  to  direct  the  recogni- 
sance to  be  taken  to  the  extent  of  a  year's  value  of  the  premises,  and  a 
reasonable  sum  for  the  costs  of  the  action,  and  not  for  mesne  profits. 
The  amount  to  be  inserted  in  the  recognisance  in  respect  of  the  costs 
must  be  ascertained  by  the  master.  The  rule  will,  therefore,  be  made 
absolute  for  a  recognisance  for  55Z.  and  for  such  a  sum  for  costs  as  the 
roaster  shall  direct. 

The  rest  of  the  court  concurring,  Rule  absolute  accordingly. 

(a)  By  1  G.  4,  c.  87,  8.  2,  '*  the  judge  before  whom  such  cause  shall  come  on  to  be  tried, 
shall,  whether  the  defendant  shall  appear  upon  such  trial  or  not,  permit  the  plaintiflT,  on  the 
trial,  after  proof  of  his  right  to  recover  possession  of  the  whole  or  of  any  part  of  the  premises 
mentioned  in  the  declaration,  to  go  into  evidence  of  the  me$iie  profits  thereof,  which  shall  or 
might  have  accrued  from  the  day  of  the  expiration  or  determination  of  the  tenant^s  interest  in 
the  same,  down  to  the  time  of  the  verdict  given  in  the  cause,  or  to  some  preceding  day  to  be 
specially  mentioned  therein ;  and  the  jury  on  the  trial,  finding  for  the  plaintiff,  shall,  in  such 
case,  give  their  verdict  upon  the  whole  matter,  both  as  to  the  recovery  of  the  whole  or  any  part 
of  the  premiaes,  and  also  as  to  the  amount  of  the  damages  to  be  paid  for  such  meMne  profits.** 

This  would  prevent  the  landlord  fi^om  maintaining  an  action  for  the  same  mesne  profits  for 
which  he  had'  elected  to  pursue  the  statutory  remedy ;  but  it  would  not  affect  his  right  to 
sue  in  respect  of  any  other  trespass,  direct  or  consequential,  committed  pending  the  period 
during  which,  by  reason  of  a  subsequent  re-entry, — whether  under  a  writ  of  habere  facias,  or 
otherwise,— lie  was  legally  possessed  by  relation  to  the  time  at  which  the  right  of  re-entry 
accroed. 


SLOWMAN  V.  WIGGINS  and  Another,  Executors  of  W.  WIGGINS, 

deceased.     June  15. 

In  assumpsit  for  goods  sold  and  delivered,  money  lent,  &c.,  the  defendants  pleaded  non 
assumpsit  and  the  statute  of  limitations.  The  cause  and  all  matters  in  difference  were  after- 
wards  referred,  upon  the  terms,  amongst  others,  that  "  the  action  should  be  decided  accord- 
ing to  the  pleadings,  but  that,  under  the  reference,  so  far  as  it  related  to  matters  in  difference, 
the  plea  of  the  statute  of  limitations  was  not  to  be  set  up  by  either  party." 

The  arbitrator  directed  a  verdict  to  be  entered  for  the  plaintiff  for  a  aum  excluding  items  ;nat 
were  barred  by  the  atatute ;  and  he  allowed  those  items  as  matters  in  difference. 

The  court  refdsed  to  disturb  the  award. 
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Assumpsit  for  goods  sold  and  delivered,  money  lent,  money  paid, 
money  had  and  received,  interest,  and  money  due  upon  an  account  stated. 
The  writ  of  summons  was  issued  on  the  15th  of  November,  1845. 
"^2771       *Pl6As,  non  assumpsit  and  the  statute  of  limitations. 

-'  The  cause  came  on  for  trial  before  Goltman,  J.,  at  the  sittings 
at  Westminster  after  Hilary  term  last,  when  a  verdict  was  taken  subject 
to  a  reference  of  ''  the  cause  and  all  matters  in  difference  between  the 
parties."  The  order  of  reference,  besides  the  usual  clauses,  contained 
the  following, — '^  that  the  said  action  shall  be  decided  according  to  the 
pleadings ;  but,  under  the  reference,  so  far  as  it  relates  to  matters  in 
difference,  the  plea  of  the  statute  of  limitations  is  not  to  be  set  up  by 
either  party." 

When  the  parties  were  before  the  arbitrator,  the  plaintiff's  claim,  as 
well  in  respect  of  the  cause  as  of  the  matters  in  difference,  was  limited 
to  the  particulars  of  demand  that  were  delivered  in  the  action,  as 
follows : — 

1838.  July  13.    Money  advanced  by  plaintifT  to  the  teatator,  in  reapect  of  the  vea-    £   «.   d. 

eel  William  and  Elizabeth 5    0   0 

1839.  July  24.    The  like HI  16    0 

Interest  on  the  two  foregoing  amounta  until  recovery  ... 
May  13.    Balance  of  account  stated,  settled,  and  agreed  upon  between  the 

plaintiff*  and  the  testator 285611 

Interest  thereon  until  recovery 

1840.  Nov.  22.    Balance  of  moneys  paid  and  advanced  by  the  plaintiff*  for  testator 

in  respect  of  the  vessel  William  and  Elizabeth        -        -        >    51  16    4 

Interest  thereon  until  recovery 

Money  paid  by  the  plaintiff*  for  the  testator,  on  purchase  of  the  ves- 
sel William  and  Elizabeth 100    0   0 

Money  paid  by  plaintiff*  for  the  testator,  on  repairs  of  the  vessel 
WUliam  and  Elizabeth 100   0   0 

1840.  August.    Money  received  by  the  testator  ibr  the  use  of  the  plaintiff*  in  respect 

of  the  vessel  William  and  Elizabeth 38  15  10 

Money  received  by  the  testator  of  Mr.  Elstob,  for  the  nae  of  the 

plaintiff* 7000 

Interest  on  the  four  last-mentioned  sums  until  recovery 

1841.  April   6.    Money  received  by  the  testator  for  the  use  of  the  plaintiff*,  far 

bricks  sold  by  the  testator  bebnging  to  the  plaintiff*.        -        .  165  0  0 

Sept.  3.    The  like 168  6  0 

1842.  Bricks  had  by  the  testator  for  the  plaintiff* 40  0  0 

Interest  on  the  three  last-mentioned  sums  until  reooTery     - 

The  defendants'  set-off  contained,  amongst  others,  the  following 
items : — 

£  $.  d, 

*278]    *1839.     June  6.    To  a  brown  gelding 31  10  0 

March  25  to  June  25.    Livery,  &c.,  as  per  bill  delivered       -        -  36    3  0 

Sept.  29.    Half-year's  rent 31    7  0 

Sept.  29  to  Feb.  29.    Ditto  for  four  months  and  twenty  days        -  24    3  0 

Sept.  29  to  Nov.  21.    Livery  of  a  brown  gelding        -                .  7  19  0 

30.    Forrepaira 2    8  0 

1841.  March  10.    To  a  phaeton      -        -                ...                -  30   0  0 

20.     To  a  grey  gelding       .        -                 -        -                 -  20    0  <* 

By  his  award,  dated  the  19th  of  May  last,  the  arbitrator  ordered 
^^  that  the  verdict  found  for  the  plaintiff  be  set  aside,  and  in  lieu  thereof 
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a  verdict  entered,  upon  all  the  issues  joined  in  the  said  cause,  and  upon 
every  part  thereof,  for  the  plaintiff,  damages  569Z.  5s,  2d.  And,  as  to 
the  matters  in  difference  between  the  said  parties,  which  were  brought 
before  me,  I  do  award  that  the  said  defendants  were  at  the  time  of  the 
commencement  of  the  said  action,  and  still  are,  indebted  to  the  said  plain- 
tiff in  the  sum  of  343/.  lis,  lid, :  and  I  do  further  award  and  order  that 
the  said  defendants,  or  one  of  them,  shall  pay  the  said  last-mentioned  sum 
to  the  said  plaintiff,  or  his  attorney,  on  demand :  and  I  further  direct  ami 
award  that  the  defendants  shall  bear  and  pay  to  the  plaintiff  the  taxed 
costs  of  the  plaintiff  of  and  in  this  reference,  and  that  the  defendants 
shall  bear  and  pay  their  own  costs  of  and  in  the  same,  and  the  taxed 
costs  of  this  my  award:  and  I  further  award,  order,  and  adjudge,  that, 
save  as  aforesaid,  the  plaintiff  hath  not  on  the  defendants,  or  either  of 
them,  nor  have  the  defendants,  or  either  of  them,  on  the  plaintiff,  any 
good,  valid,  or  effectual  demand  whatsoever,  at  law  or  in  equity.*' 

Channell^  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
set  aside  the  award,  as  to  the  343Z.  Us.  lid.,  the  sum  awarded  in  respect 
of  the  matters  in  difference,  or  to  refer  it  back  to  the  arbitrator,  on  the 
ground  that  the  arbitrator  had  allowed  the  items  that  would  be  barred 
by  the  statute  of  limitations,  to  be  withdrawn  from  the  particulars  of 
demand  *in  the  action,  and  brought  before  him  as  matters  in  r 41979 
difference.  ■• 

Petersdorff  now  showed  cause.  The  court  never  interferes  with  an 
award,  on  the  ground  of  excess  of  authority,  unless  it  appears  clearly 
upon  the  face  of  the  award,  that  the  arbitrator  has  taken  cognisance  of 
a  matter  that  is  wholly  out  of  the  submission.  Where  the  reference 
involves  matters  of  law,  it  is  for  the  arbitrator  to  determine  what  is 
matter  in  difference  beside  the  cause,  ond  what  arises  in  the  cause.  His 
power  on  the  subject  is  absolute.  [Cresswell,  J.  The  complaint  here* 
is,  that  the  arbitrator  has  found  something  which  the  evidence  before 
him  did  not  sustain.]     Precisely  so. 

Channel^  Serjt.,  in  support  of  the  rule.  The  343Z.  lis.  lid.  was 
within  the  declaration,  and  therefore  should  have  been  dealt  with  as  a 
matter  in  the  cause,  and  then  it  would  have  been  barred  by  the  statute. 
The  arbitrator  has  wilfully  acted  in  defiance  of  the  contract  of  the 
parties  out  of  which  his  authority  arises.  He  has  improperly  withdrawn 
from  the  cause  a  certain  portion  of  the  plaintiff's  demand,  i»  respect  of 
which  the  executors  have  stipulated  for  a  particular  defence*  [Maule,. 
J.  There  is  no  suggestion  that  there  was  any  matter  in  difference- 
between  the  parties  other  than  those  embraced  by  the  particulars.  For 
what  purpose,  then,  was  it  that  the  matters  in  difference  were  referred,, 
as  well  as  the  cause,  but  for  the  purpose  of  settling  the*  whole  account,, 
irrespectively  of  the  statute  of  limitations  ?] 

CoLTMAN,  J.  The  case  admits  of  no  doubt.  The  object  of  the 
parties  clearly  was,  that  the  defendant  should  have  th*  benefit  of  the 
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statute  of  limitations  so  far  as  the  cause  was  concerned :  bnt  that  every- 
*2ft01   ^^^"^8  *^'^®  should  be  determined  by  the  arbitrator,  irrespectively 
^  of  the  statute. 
The  rest  of  the  court  concurring,  Rule  discharged,  with  costs 


KEPP  and  Another  v.  WIGGETT  and  Others.     June  9. 

In  debt  on  bond,  the  declaration  atated  that  the  defendants  and  one  L.  acknowledged  them- 
selves bound  to  the  plaintiffs  in  6000/.  to  be  paid  to  the  plaintiffs,  or  to  one  W.  E.,  on  request, 
and  that  thereby  and  by  reason  of  the  non-paymetU  thereof,  an  action  had  accrued,  6lc,  : — 
Heldf  that  it  waa  unnecessary  to  allege  a  request,  and  that  non-payment  to  W.  E.  was  suffi- 
ciently shown. 

The  defendants  set  out  the  bond  and  condition  on  oyer,  and  pleaded  general  performance  fry 
them.  The  condition  was,  ihat  L.  and  the  defendants,  or  either  of  themt  ahould  duly  pay 
all  such  sums  assessed  and  collected,  or  which  thereafter  might  be  assessed  and  be  to  he  col- 
lected, by  L.,  as  a  collector  of  property-tax ;  and  that  L.  ahould  duly  demand  the  suniH 
assessed,  and  in  case  of  non-payment  duly  enforce  the  powers  of  the  act  against  de&uUers: 
"^Hel^y  that  the  plea  was  bad,  for  averring  performance  generally,  instead  of  ahowtng  what 
was  done  in  performance  of  the  condition  ;  and  also  for  not  showing  performance  by  L.  as 
well  as  by  the  defendants. 

The  bond  and  condition  having  been  incorrectly  set  out  by  the  defendants  on  oyer,  the  plain- 
tiffs set  them  out  correctly,  and  prayed  that  they  might  be  enrolled,  and  then  demurred,  on 
the  ground  of  the  defective  oyer  in  the  plea: — Qu4Bre,  whether  that  was  the  proper  course, 
or  whether  the  plaintiffs  should  not  have  moved  to  set  aside  the  plea.  And,  semUe,  that  the 
effect  of  the  enrolment  was,  to  make  the  bond  and  condition,  as  enrolled,  a  part  of  the 
declaration. 

This  was  an  action  of  debt  upon  a  bond  entered  into  by  the  defend- 
ants as  sureties  for  one  James  Lee,  a  collector  of  property-tax. 

The  declaration  stated  that  the  defendants  and  one  James  Lee,  who 
died  before  the  commencement  of  the  suit,  theretofore,  to  wit,  on  the  6th 
of  October,  1846,  by  their  certain  writing  obligatory,  sealed  with  their 
seal,  acknowledged  themselves  to  be  jointly  and  severally  held  and 
firmly  bound  unto  the  plaintiffs  in  the  sum  of  80002.  of  lawful  money 
of  Great  Britain,  to  be  paid  to  the  plaintiffs,  or  to  one  William  Everett, 
Esq.,  on  reqtiest,  whereby,  and  by  reason  of  the  non-payment  thereof, 
an  action  had  accrued  to  the  plaintiffs,  &c. 

^^  -  *The  defendants  craved  oyer  of  the  said  writing  obligatory  in 
-I  the  declaration  mentioned,  and  it  was  read  to  them  in  these 
words : — ''  Know  all  men  by  these  presents,  that  we,  James  Lee,  of,  &c., 
collector,  James  Wiggett,  of,  &c.,  brush-maker,  Richard  Robinson,  of, 
&c.,  gentleman,  and  George  Robinson,  of,  &c.,  auctioneer, — which  said 
James  Lee  is  a  collector  for  the  wards  of  New  Street,  Bedfordbury, 
Drury  Lane,  and  Long  Acre,  in  the  parish  of  St.  Martin-in-the-Fields, 
in  the  division  of  the  city  and  liberty  of  Westminster,  in  the  county  of 
Middlesex,  duly  nominated  and  appointed  by  the  commissioners  acting 
for  the  said  parish  of  St.  Martin-in-the-Fields,  in  the  execution  of  an  act 
of  parliament  passed  in  the  sixth  year  of  the  reign  of  Her  present 
Majesty,  intituled  ^  An  Act  for  granting  to  Her  Majesty  duties  on  profits 
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jirising  from  property,  professions,  trades,  and  offices  nntil  the  6th  day 
of  April,  1845,'  and  of  the  several  other  acts  therein  referred  to,  and  of 
another  act  passed  in  the  eighth  year  of  the  reign  of  Her  said  Majesty, 
intitaled  'An  Act  to  continue  for  three  years  the  duties  on  profits 
arising  from  property,  professions,  trades,  and  offices,' — and  which  said 
James  Wiggett,  Richard  Robinson,  and  George  Robinson,  are  sureties 
fur  the  said  James  Lee, — are  jointly  and  severally  held  and  hrmly 
bound  unto  Richard  Kepp,  Esq.,  and  Charles  Lewis,  Esq.,  being  two  of 
the  said  commissioners  acting  in  the  execution  of  the  said  acts  for  the 
said  parish  of  St.  Martin-in-the-Fields,  in  the  said  county  of  Middlesex, 
in  the  sum  of  80002.  of  lawful  money  of  Great  Britain,  to  be  paid  to  the 
said  Richard  Kepp,  Esq.,  and  Charles  Lewis,  Esq.,  or  to  William 
Everett,  Esq.,  their  executors  or  administrators,  for  which  payment  to 
be  well  and  truly  made  we  bind  ourselves,  and  each  of  us  bindeth  him- 
self for  the  whole  and  entire  sum,  our  and  each  of  our  heirs,  executors, 
and  administrators,  firmly  by  these  presents.  Sealed  with  our  seals. 
Dated,  this  6th  day  of  October,  in  the  tenth  year  of  the  reign  of  our 
♦sovereign  lady  Victoria,  4c.,  1846.  And  whereas  the  above-  r^ooo 
bounden  James  Lee  hath  been  duly  nominated  and  appointed  a  ^ 
collector  for  the  year  ending  the  5th  day  of  April,  1847,  ofHhe  several 
duties  granted  by  the  said  recited  acts,  which  have  been  or  hereafter  shall 
be  assessed  within  the  said  wards  and  parish  of  St.  Martin-in-the-Fields 
for  the  said  last-mentioned  year,  under  and  by  virtue  of  the  said  acts, 
and  the  said  James  Lee,  together  with  the  said  James  Wiggett,  Richard 
Robinson,  and  Greorge  Robinson,  as  his  sureties,  have  entered  into  and 
executed  the  above-written  obligation,  to  give  good  and  sufficient  security 
for  the  faithful  discharge  and  due  performance  by  the  said  James  Lee 
of  his  said  office  of  collector  as  aforesaid :  and  whereas  duplicates  of  the 
assessments  have  been  delivered  and  given  in  charge  to  the  said  James 
Lee,  with  a  warrant  or  warrants  for  collecting  the  same''  The  defend- 
ants also  craved  oyer  of  the  condition  of  the  said  writing  obligatory ; 
and  it  was  read  to  them  in  these  words: — "Now,  the  condition  of  the 
above-written  obligation  is  such,  that,  if  the  above-bounden  James  Lee, 
James  Wiggett,  Richard  Robinson,  and  George  Robinson,  or  either  of 
them,  their  or  either  of  their  heirs,  executors,  or  administrators,  shall 
and  do  duly,  in  pursuance  of  the  directions  of  the  said  acts,  pay  all  such 
sums  of  money  which  now  are  assessed  and  collected  for  the  year  ending 
the  5th  of  April,  1847,  or  which  hereafter  may  be  assessed  and  to  be 
collected  in  the  said  ward  and  parish  of  St.  Martin-in-the-Fields,  by  the 
said  James  Lee,  as  such  collector  as  aforesaid ;  and  if  the  said  James 
Lee  shall  and  do  duly,  in  pursuance  of  the  said  acts,  demand  the  sums 
assessed  of  the  respective  persons  from  whom  the  same  are  payable,  and, 
in  case  of  non-payment  thereof,  shall  duly  enforce  the  power  of  the 
acts  against  such  as  shall  make  default, —  then  the  above- written 
obligation  to  be  void,  otherwise  the  same  shall  be  and  remain  in  full 
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force  and  virtue."  The  defendants  then  pleaded — that  they,  the  said 
♦OftQi  *d®f'P"<J*^^8,  did,  from  time  to  time,  and  at  all  times  after  tho 
-■  making  of  the  said  writing  obligatory,  and  the  said  condition 
thereof,  well  and  truly  observe,  perform,  fulfil,  and  keep  all  and  singu- 
lar the  articles,  clauses,  payments,  conditions,  and  agreements  in  the 
said  condition  of  the  said  writing  obligatory  specified,  comprised,  and 
mentioned,  in  all  things  therein  contained  on  their  part  and  behalf  to  be 
observed,  performed,  fulfilled,  and  kept,  according  to  the  tenor  and 
effect,  true  intent,  and  meaning  of  the  said  condition  of  the  said  writing 
obligatory, — verification. 

The  plaintiffs  replied,  that  the  defendants  had  not  tmly  set  oat  the 
said  writing  obligatory  and  the  condition  thereto,  and  prayed  that  tbey 
might  be  enrolled ;  which  being  done,  and  the  bond  and  condition  set 
out  in  the  same  words  as  in  the  plea,  but  presenting  the  recital  in 
italics  as  part  of  the  condition  —  the  plaintiffs  demurred,  on  the  grounds 
that  the  plea  set  out  the  recitals  to  the  condition  as  if  they  were  part 
of  the  writing  obligatory  itself,  and  that  it  was  uncertain  whether  the 
defendants  intended  to  allege  that  those  recitals  formed  part  of  the 
deed  or  part  of  the  condition,  or  that  they  did  not  form  part  of  either, 
but  were  mere  averments ;  and  that  the  general  mode  of  pleading  per- 
formance was  insufficient,  and  that  the  plea  should  have  shown  that  the 
defendants  and  Lee,  or  some  or  one,  and  which  of  them,  did  pay  all 
sums  assessed  and  collected  for  the  year  ending  the  5th  of  April,  1847, 
and  did  duly  demand  the  sums  assessed,  and  did  duly  enforce  the  power 
of  the  acts  against  defaulters. 

Joinder  in  demurrer. 

Needham  (with  whom  i^^s  Channell^  Serjt.),  in  support  of  the 
demurrer.  The  defendants  have,  by  the  mode  in  which  they  have  set 
out  the  bond  and  condition  on  oyer,  left  it  altogether  uncertain  whether 
♦2841  ^^^  recitals  form  part  of  the  bond  or  of  the  condition.  It  was 
^competent,  therefore,  to  the  plaintiff,  either  to  sign  judgment 
as  for  want  of  a  plea,  or  to  do  as  he  has  done  here,  viz.  pray  by  his 
replication  that  the  bond  and  condition  might  be  enrolled,  and  procure 
them  to  be  truly  enrolled,  and  then  demur :  Com.  Dig.  Pleader  (p.  1) ; 
1  Wms.  Saund.  9  c,  n.  (2) ;  Wallace  v.  2%e  Dticheaa  of  Cumberland^ 
4  T.  R.  870  ;(a)  Ferg\i9on  v.  Macreth,  4  T.  R.  871  (6).  [Maulb,  J.  In 
Wallace  v.  The  Duchess  of  Cumberland^  the  court  made  the  rule  abso- 
lute to  quash  the  plea  for  irregularity  ;  and,  even  in  Ferguson  v.  Mae- 
rethy  they  did  not  act  upon  the  demurrer,  but  they  quashed  the  plea. 
Is  not  that  the  proper  remedy?  Cresswell,  J.  In  Smith  v.  Yeo- 
manSy  1  Wms.  Saund.  816  (a),  it  was  held  that  a  deed  shown  in  the 
adversary's  plea,  being  set  out  upon  oyer,  becomes  part  of  the  plea, 
and,  if  it  thereby  appears  that  the  plea  is  fahe^  it  is  a  good  cause 
of  demurrer.]  The  plaintiff  is  entitled  to  treat  the  plea  as  bad  in  sub> 
stance.     [Cresswell,  J.     It  is  difficult  to  say  that,  the  plea  being  a 

(a)  As  to  which  case,  however,  see  3  Mann.  &  R.  86,  n. 
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plea  of  performance  generally.  If  the  defendants  set  out  the  bond  and 
condition  untruly,  and  the  plaintiffs  pray  that  they  may  be  enrolled,  do 
they  not  make  the  true  bond  and  condition  a  part  of  their  declaration  ?] 
It  is  putting  two  inconsistent  bonds  on  the  declaration.  [Maule,  J. 
The  ceremony  of  oyer  may  be  thus  described: — The  plaintiff  pro- 
duces a  bond,  the  terms  of  which  he  does  not  set  out.  The  defendant 
says — Read  it  to  me.  The  officer  of  the  court  reads  it.  It  is  then  the 
defendant's  business  to  set  out  the  contents:  accordingly,  he  says  it 
is  read  to  him  in  theie  wards^ — setting  it  out,  as  you  say,  untruly. 
The  plaintiff  by  his  replication  says,  not  that  there  is  some  other  bond, 
but  that  the  bond  which  is  in  the  hands  of  the  officer  of  the  court  is  un- 
truly set  out  in  the  plea,  and  he  prays  that  the  bond  may  be  enrolled.] 
♦That  is,  he  prays  that  the  deed  upon  which  he  declares,  may  be  p^^g- 
enrolled.  [The  court  asked  Oghy  for  the  defendants,  whether  he  '-  ^^ 
would  elect  to  amend.  Ogle  referred  to  Paine  v.  Emery ^  2  C.  M.  k  R. 
304,  where  it  was  held,  that,  where  a  declaration  in  covenant  sets  out 
the  deed  according  to  its  legal  effect,  and  the  defendant  sets  it  out  on 
oyer  in  hcec  verba^  he  cannot  demur  to  the  declaration  on  the^mere 
ground  of  variance;  because  the  deed,  as  set  out  on  oyer,  becomes 
part  of  the  declaration.  And  he  observed  that  the  plaintiff  being  pre- 
cisely in  the  same  situation  as  if  the  bond  and  condition  had  been  cor- 
rectly set  out  at  first,  the  amendment  should  be  at  the  cost  of  the  plain- 
•iff,  who  had  improperly  demurred.  Wilde,  C.  J.,  then  suggested 
U)  Needham  that  he  might  withdraw  his  demurrer  without  costs, — 
•)hserving,  that  it  was  a  departure  from  the  ordinary  course,  and  not  to 
be  encouraged.(a)  His  lordship  also  observed  that  the  case  did  not 
present  itself  in  the  same  aspect  as  that  of  Ferguson  v.  Macrethy  inas- 
much as  there  was  fraud  in  that  case.]  There  are  other  grounds  upon 
which  the  plea  is  bad.  For  instance,  part  of  the  plea  being  false,  and 
not  susceptible  of  being  traversed,  it  is  calculated  to  embarrass  the 
plaintiff  in  his  reply.  [Maule,  J.  How  can  you  be  embarrassed  by 
the  defendants'  misrepresentation,  after  you  have  correctly  set  out  the 
bond  and  condition,  and  enrolled  them  ?]  The  main  objection  to  the 
plea  is,  that,  the  condition  of  the  bond  being  for  the  performance  of 
certain  things  by  Lee,  as  well  as  by  the  defendants,  the  plea  merely 
avers  general  performance  by  the  defendants.  In  Gomyn's  Digest,  tit. 
Pleader  (2  W.  33),  it  is  said,  that,  '4f  the  condition  of  the  bond  be  to 
do  several  things,  the  defendant  cannot  plead  performance  "^gene-  i-^oo^ 
rally,  though  all  are  in  the  affirmative,  but  shall  answer  specially  '- 
to  every  particular. "(6)  In  Roakes  v.  Manserj  1  Man.,  Gr.  &  Scott, 
531,  in  debt  on  bond  conditioned  for  the  payment  of  a  sum  of  money 
and  interest  on  a  given  day,  and  for  the  performance  of  covenants  m 

<»)  Application  wsb  made  to  a  judge  at  chambers  to  quash  the  plea  for  irregularity,  b  U  his 
lordi^hip  thought  that  the  proper  course  was  to  demur. 

Kb,  Citing  1  Lev.  303,  1  Sid.  215,  pi.  18,  Keilw.  95  b,  pi.  3. 
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an  indentore,  a  plea  of  performance  generally  was  held  bad.  "  lo  ^der 
to  plead  performance  of  the  condition/'  says  Tindal,  G.  J.,  ^'  tlie 
defendants  should,  have  taken  issue  upon  the  very  words  of  it,  an<l 
alleged  that  the  testator  (or  one  of  the  other  parties  to  the  bond)  did, 
on  the  day  named,  pay,  or  cause  to  be  paid,  unto  the  plaintiff  the  prin- 
cipal sum  and  interest,  according  to,  and  in  full  performance  and  di>- 
charge  of,  the  proviso  or« condition  in  the  indenture  mentioned;  an*! 
then  they  should  have  gone  on  further  to  allege  that  the  obligors  di'l 
observe,  perform,  fulfil,  and  keep  all  and  singular  the  covenants,  &c., 
on  their  part  to  be  observed,  &c.,  comprised  and  mentioned  in  the  inden- 
ture, and  that  in  all  things  according  to  the  true  intent  and  meaning 
thereof,  and  of  the  parties  to  the  same."  In  Gomyn's  Digest,  tit. 
Pleader  (E.  25),  it  is  said  that  a  plea  of  general  performance  is  not  suf- 
ficient, '^  if  an  act  required  by  a  covenant  is  to  be  done  by  a  stranger  to 
the  covenants ;  as,  if  B.  covenants  that  A.  and  his  wife  shall  levy  a 
fine."  So,  here,  the  defendants  having  undertaken  for  Lee,  the  plea  is 
insufiicient  without  showing  performance  by  him. 

Ogle^  contrtt.  The  general  form  of  pleading  here  adopted  is  correct. 
The  bond  is  for  payment  to  the  plaintiffs  or  to  Everett ;  there  is  no  nega- 
tion of  payment  to  Everett :  the  declaration,  therefore,  is  bad  on  gener.il 
demurrer.  In  Ghitty  on  Pleading,  7th  edit.,  vol.  1,  p.  343,  it  is  said,  that, 
*2871  *'^^^  ^^^  contract  was  in  the  ditjunctivey  the  breach  ought  to  be 
assigned  that  the  defendant  did  not  do  one  act  or  the  other ;  :is, 
on  a  promise  to  deliver  a  horse  by  a  particular  day,  or  pay  a  sum  of 
money  ;(a)  and,  if  a  covenant  be  ^  that  the  defendant  and  his  executors 
and  assigns  should  repair,'  a  breach  for  not  repairing  ought  not  to  be  in 
the  conjunctive."(()  The  declaration  ought  to  show  a  breach  of  the 
covenant,  proviso,  &c.,  on  which  the  action  is  founded:  and,  if  a  good 
breach  be  not  assigned,  the  defendant  may  demur  generally.(c)  Then, 
the  money  being  payable  on  request,  the  request,  being  a  condition  pie- 
eedent,  ought  to  have  been  averred.  The  case  of  a  bond  or  other  instru- 
ment under  seal  differs  from  that  of  a  bill  of  exchange  payable  on  deman<l, 
where  the  bringing  the  action  is  held  to  be  a  demand :  Simpson  v.  Sike», 
6  M.  &  S.  295.  In  Carter  v.  Eing,  3  Campb.  459,  it  was  held,  that, 
where  to  debt  on  bond  conditioned  for  the  payment  of  a  sum  of  money 
on  demandy  the  defendant  pleads  that  no  demand  was  made,  upon  which 
issue  is  joined,  the  plaintiff  must  prove  an  express  demand  before  action 
brought.  So,  in  Nicholl  v.  Bromley^  2  Brod.  k  Bingh.  464,  5  J.  B. 
Moore,  307,  it  was  held,  that,  if  the  defeasance  on  a  warrant  of  attorney 
state  that  it  is  given  to  secure  the  payment  of  a  sum  on  demand^  and, 
in  case  default  shall  be  made,  then  judgment  to  be  entered  up  and  exe- 
cution issue,  an  actual  demand  must  be  made ;  and  that  a  proposal  to 

(n)  Citing  Wright  v.  Johnson,  1  Sid.  440;  Gilbont  ▼.  Northeott,  1  Sid.  447;  Anvnymtaus, 
Hardr.  320,  Comyn's  Digest,  tit.  Pleader  (C.  45) ;  Aleberry  v.  Walhy,  1  Stra.  231. 
(ft)  Citing  Colt  V.  Howe,  Cro.  Eliz.  34.9.  and  Gye  v.  Ellif,  1  Stra,  228. 
(0  Com.  Dig.  title  Pleader  (C.  44). 
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settle  amicably  does  not  amount  to  such  a  demand.  The  defendants 
here  are  sureties  for  a  tax-collector :  they  are  necessarily  ignorant  of 
#he  amount  to  be  "^collected,  and  may,  for  that  reason,  have  sti-  ri^oQQ 
pulated  for  a  previous  demand  of  the  exact  sum.  [Maule,  J. 
The  demand  is  of  the  penalty  of  the  bond.]  The  case  of  Eoakes  v. 
Manner  is  distinguishable :  the  defendant  was  not  bound  to  show  per- 
formance as  to  each  particular  item.  [Maule,  J.  The  plea  does  not 
allege  performance  by  Lee.]  The  facts  are  peculiarly  in  the  knowledge 
of  the  plaintiffs :  they  have  the  collector's  books.  [Wilde,  C.  J.  The 
books  may  be  false.] 

Needham  was  not  called  upon  to  reply. 

Wilde,  G.  J.  The  declaration  is,  I  think,  free  from  the  objections 
that  have  been  urged.  It  is  in  the  common  approved  form :  it  alleges 
that  the  bond  was  given  to  secure  the  payment  of  a  certain  sum  to  the 
plaintiffs  or  to  one  Everett,  on  request,  and  that  by  reason  of  the  non- 
payment an  action  has  accrued  to  the  plaintiffs.  It  is  not  usual  to  allege 
a  request,  as  has  been  suggested :  the  request  has  never  been  considered 
as  a  condition  precedent. 

With  respect  to  the  plea, — The  bond  consists  of  two  distinct  parts. 
The  first  is,  that  Lee  and  the  defendants,  or  one  of  them,  shall  duly,  in 
pursuance  of  the  directions  of  the  recited  acts,  pay  over  the  moneys  col- 
lected ;  the  second,  that  Lee  shall  duly  perform  certain  prescribed  duties. 
Performance  by  the  sureties  would  not,  therefore,  be  a  performance 
within  the  condition  of  the  bond.  It  is  said  that  it  was  not  necessary  to 
allege  performance  in  particular,  by  reason  of  the  matters  connected 
with  Lee's  duty  being  rather  in  the  plaintiffs'  knowledge  than  in  that  of 
the  sureties.  It  was  not  necessary  for  the  defendants  to  set  out  all  the 
particular  sums  received  by  Lee  as  collector:  but  they  should  have 
alleged  that  he  had  duly  paid  over  all  moneys  received  by  him,  as  was 
done  in  CoUim  v.  *Gwynne,  7  Bingh.  423,  5  M.  &  P.  276,  9  r^^gg 
Bingh.  544,  2  M.  &  Scott,  640.(a)  The  declaration,  therefore,  ^ 
being  good,  and  the  plea  being  too  general,  and  not  in  the  usual  form,  or 
in  a  form  adapted  to  the  case,  I  think  there  ought  to  be  judgment  for  the 
plaintiffs. 

GoLTMAN,  J.  It  is  not  necessary  upon  this  occasion  to  decide  whether 
the  circumstance  of  the  defendants'  not  truly  setting  out  the  bond  and 
condition  upon  oyer,  was  a  ground  of  demurrer,  or  whether  the  proper 
course  would  have  been  for  the  plaintiffs  to  move  to  quash  the  plea ; 
though  I  rather  think  that  the  effect  of  setting  out  documents  by  enrol- 
ment, is,  to  substitute  the  true,  for  the  erroneous,  statement  of  them 
upon  the  record.  It  is  enough  to  say  that  the  declaration  is  in  the 
approved  form,  and  that  the  plea,  for  the  reason  alleged^  is  bad  in 
substance. 

Maule,  J.     I  also  think   the  plaintiffs  are   entitled  to  judgment. 

(a)  And  ice  Gwynne  v.  BumeU,  io  Dom.  Proc.  6  N.  C.  453,  1  Soott,  N.  R.  711. 
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Much  discussion  has  taken  place  as  to  the  way  of  dealing  with  an  instm- 
ment  that  is  set  out  on  oyer.  The  defendants  have  set  out,  as  part  of 
the  bond,  something  which,  in  truth,  is  part  of  the  condition.  Cases 
have  been  cited  to  show  that  the  plaintiffs  might  avail  themselves  of  the 
irregularity  either  by  motion  to  set  aside  the  plea,  or  by  adopting  the 
course  which  the  plaintiffs  have  adopted  here, — by  setting  out  the  bond 
and  condition  correctly,  and  praying  that  they  may  be  enrolled.  It  is 
not  necessary  now  to  state  what  is  the  precise  remedy.  The  declaration, 
it  is  said,  is  bad,  because  the  money  claimed  is  to  be  paid  to  the  plain* 
tiffs  or  to  one  Everett,  and  that  therefore  it  ought  to  negative  payment 
^QQAi  to  Everett.  It  does  so  in  substance :  it  states,  "^that,  by  reason 
-'  of  the  non-payment,  an  action  has  accrued  to  the  plaintiffs.  It 
was  not  necessary  to  allege  »  request.  The  old  form  of  declaration  on 
a  single  bond  states  that  the  money  was  to  be  paid  on  request ;  but  no 
request  was  ever  alleged.(a)  With  respect  to  the  plea,-^I  think  it  is 
bad  in  substance,  for  not  showing  the  performance  of  everything  that 
was  necessary  to  satisfy  the  condition  of  the  bond.  It  is  not  enough  to 
say  that  the  defendants  have  performed  the  condition :  they  must  show 
how  they  have  performed  it.  There  is  here  a  substantial  omission.  The 
condition  is  that  Lee  shall  pay  over  all  sums  received  by  him,  and  shall 
duly  demand  the  sums  assessed,  and  enforce  the  power  of  the  acts 
against  defaulters.  The  plea  should  have  distinctly  averred  that  he  haa 
done  so.     A  plea  of  general  performance  clearly  is  bad. 

Crbsswell,  J.  I  am  of  the  same  opinion.  The  declaration  is  per- 
fectly free  from  objection.  And  the  plea  is  clearly  bad  for  the  reasons 
assigned.  It  is  left  altogether  uncertain  what  the  acts  are  that  the 
defendants  rely  on  as  amounting  to  performance. 

Judgment  for  the  plaintiff.(() 

(a)  It  appears  to  be  the  duty  of  the  debtor  to  find  out  his  creditor,  if  he  be  within  the  realm — 
Litt.  ^  340,  Co.  Litt.  210  b,  690  b ;  Bro.  Abr.  tit.  Tender,  pi.  20,  citing  an  original  case  in  6 
Edw.  VI. ;  5  M.  &  G.  563.  The  duty  would  be  one  very  difficult  of  performance  on  the  part 
of  the  debtor,  if  choses  in  action  were  assignable.  This  may,  perhaps,  be  one  reason  why  such 
assignments  are  not  allowed  at  common  law. 

(6)  Vide  Simpton  v.  Gar$ide,  2  Lutw.  1641,  1644;  Ball  v.  Manueaplan  of  Rueedl,  2  Salk. 
602,  first  point ;  WeavtrB*  Company  v.  Ware,  Barnes,  327 ;  Woaverti'  Company  v.  Forest,  3 
Sira.  1241. 


*LINDSEY  V.  BARRON  and  Another,  Executrix  and  Executor 
--^^J  of  EDWARD  BARRON,  deceased.    June  12. 

The  court  will  not  grant  to  a  defendant  an  interpleader  rule  under  the  1  &  2  W.  4,  e.  58,  s.  1, 
on  the  ground  that  the  claimant  sets  up  a  right  of  action  against  the  defendant  in  respect  of 
the  same  subject-matter,  where  it  appesrs  that  the  plaintiflf's  claim  against  the  defendant 
rests,  not  merely  upon  the  right  of  property,  but  also  on  the  personal  contract  of  the 
defendant. 

A.,  professing  to  act  as  agent  of  B.,  obtained  from  C.  an  advance  of  money  upon  the  security 
of  date  in  \.*b  possession  belonging  to  B. :  after  A.*s  desth,  C.  brought  detinue  for  the 
plate  against  nis  executors :  B.  also  demanded  it  of  the  executors : — Held,  not  a  case  for  an 
interpleadc 
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Semble^  that  the  court  will  not  grant  an  interpleader,  where  the  claimant  ia  reaiding  out  of  the 
jnriadiction. 

In  January,  1846,  the  deceased,  Edward  Barron,  an  attorney, 
obtained  from  the  plaintiff  a  sum  of  1707.  as  upon  a  loan  for  a  client 
named  Medley,  giving  the  plaintiff  at  the  same  time  a  note  as  follows : — 

"  The  170Z.  you  have  just  given  to  me  is  to  be  advanced  to  William 
Medley,  of  Tver,  near  Uxbridge,  on  security  of  his  note  of  hand  and  a 
box  of  plate  now  in  my  strong  room.     Interest  at  5  per  cent.'* 

Upon  the  death  of  Edward  Barron,  the  plaintiff  demanded  of  his 
representatives  the  box  of  plate ;  and,  upon  their  refusal  to  deliver  it  up, 
brought  detinue. 

Peacocky  for  the  defendants,  moved  for  a  rule  under  the  interpleader 
act,  1  &  2  W.  4,  c.  58,  s.  1,  upon  an  affidavit  stating,  that,  upon  the^ 
decease  of  Edward  Barron,  the  defendants,  as  his  representatives,  took 
possession  of  the  plate,  considering  it  to  be  his  property ;  that,  whilst 
they  so  had  it  in  their  possession,  it  was  claimed  on  behalf  of  Medley ; 
that,  in  consequence  of  the  conflicting  claims,  the  defendants  did  not 
know  to  whom  the  plate  belonged ;  that  they  claimed  no  interest  in  it ; 
and  that  they  did  not  collude  with  Medley.  [Maule,  J.  Is  this  a  case 
for  an  interpleader?  In  *Craw9hay  v.  Thornton^  2  Mylne  k  r^ono 
Cr.  1,  Lord  Cottenham  says:  *'The  case  tendered  by  every  bill  ^ 
of  interpleader,  ought  to  be,  that  the  whole  of  the  rights  claimed  by  the 
defendants,  may  be  properly  determined  by  litigation  between  them,  and 
that  the  plaintiffs  are  not  under  any  liabilities  to  either  of  the  defend- 
ants beyond  those  which  arise  from  the  title  to  the  property  in  contest ; 
because,  if  the  plaintiffs  have  come  under  any  personal  obligation,  inde- 
pendently of  the  question  of  property,  so  that  either  of  the  defendants 
may  recover  against  them  at  law,  without  establishing  a  right  to  the  pro- 
perty, it  is  obvious  that  no  litigation  between  the  defendants  can  ascer- 
tain their  respective  rights  as  against  the  plaintiffs ;  and  the  injunction, 
which  is  of  course  if  the  case  be  a  proper  subject  for  interpleader,  would 
deprive  a  defendant,  having  such  a  case  beyond  the  question  of  property^ 
of  part  of  his  legal  remedy,  with  the  possibility  at  least  of  failing  in  the 
contest  with  his  co-defendant;  in  which  case,  the  injunction  would 
deprive  him  of  a  legal  right,  without  affording  him  any  equivalent  or 
compensation.  Such  a  case,  undoubtedly,  would  not  be  a  case  for  inter- 
pleader. A  party  may  be  induced,  by  the  misrepresentation  of  the 
apparent  owner  of  property,  to  enter  into  personal  obligations  with 
respect  to  it  from  which  he  may  be  entitled  to  be  relieved  by  a  court  of 
equity ;  hut  such  a  case  could  not  be  a  subject  for  interpleader  between 
the  real  and  pretended  owners.  In  such  a  case,  the  plaintiff  would  be 
asserting  an  equity  for  relief  from  a  personal  contract  against  one  of  the 
defendants,  with  which  the  other  would  have  nothing  to  do."  The 
present  case  is  clearly  within  the  principle  there  laid  down.] 

Maynard  was  instructed  to  show  cause  in  the  first  instance,  upon  an 
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*OQQi  *^®^^^'^^  Stating,  amongst  other  things,  *that  Medley  was  re- 
-'  siding  out  of  the  jurisdiction  of  the  court.  In  Patomi  v.  Camfh 
bell,  12  M.  &  W.  277,  it  was  held  that  a  party  cannot  obtain  relief 
under  the  interpleader  act,  where  he  has  incurred  a  personal  liability  to 
either  of  the  contending  parties.  Bolfe,  B.,  there  referring  to  Craw- 
%hay  V.  Thornton,  Parke,  B.,  said :  "  The  case  which  has  been  referred 
to,  is  precisely  in  point.  But,  independently  of  that,  there  would  b« 
great  difficulty,  in  the  ca^e  where  the  claimant  is  a  foreigner  residing 
abroad,  in  doing  justice  between  the  parties.*' 

CoLTMAN,  J.(a)  It  appears  to  me,  that,  in  this  case,  the  defendant  is 
not  entitled  to  an  interpleader.  There  seems  to  be  but  one  point  in 
dispute,  viz.  whether  the  testator  had  authority  from  Medley  to  pledge 
the  plate.  Before  we  interfere  to  prevent  the  plaintiff  from  proceeding 
in  this  action,  we  ought  to  be  satisfied  that  he  will  have  at  least  equal 
advantage  in  trying  the  question  against  the  claimant,  as  if  he  were  to 
try  it  with  the  present  defendants.  I  must  confess  I  do  not  think  it  by 
any  means  clear  that  he  would.  I  think  it  might  place  him  in  a  situa- 
tion of  difficulty  to  grant  this  application. 

Maule,  J.  I  also  think  no  rule  should  be  granted  in  this  case.  It 
is  highly  probable  that  the  plaintiff  will  have  a  more  simple  case  to 
establish  against  the  present  defendants  than  he  would  have  against  the 
party  who  is  sought  to  be  substituted  for  them.  Interpleader  does  not 
lie  in  all  cases  where  the  defendant  is  willing  to  give  up  all  claim  to 
the  subject-matter  of  dispute.    The  ordinary  interpleader,  whether  in 


«' 
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equity,  or  under    the  statute,  is  not  extensive  enough  to  cover 


"^every  case  where  there  are  two  claimants,  and  the  stakeholder 
has  no  interest.  In  considering  whether  or  not  a  rule  shall  be 
granted,  the  courts  of  law  are  guided  very  much  by  the  principles  that 
govern  courts  of  equity.  Those  principles  are  very  clearly  laid  down 
in  Orawshay  v.  Thornton,  and  they  require  that  the  interest  of  the 
plaintiff  shall  not  be  prejudiced  by  the  substitution  of  a  third  party  as 
defendant. 

Cresswell,  J.  I  am  of  the  same  opinion.  I  have  great  difficulty  in 
seeing  that  the  position  of  the  plaintiff  would  not  be  materially  altered 
by  our  granting  the  rule.  It  is  probable  that  the  plaintiff  may  recover 
in  this  action,  and  that  Medley  also  may  have  an  action  against  the 
defendants.  That,  however,  is  no  ground  for  depriving  the  plaintiff  of 
his  remedy  in  this  action.  Rule  refused.(() 

(a)  Wilde,  C.  J.,  was  at  the  Central  Criminal  Court. 

(6)  As  to  the  principles  regulating  the  practice  of  interpleader  in  actions  of  detinue* — upon 
which  the  practice  of  the  Court  of  Chancery  appears  to  be  founded, — see  firo.  Abr.,  title  £a- 
ierpUader;  9  Vin.  Abr.  419. 
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♦HARVEY  V.  JOHNSTON.    June  12.  [*295 

[n  araumpstt  upon  a  promise  of  marriage,  the  declaration,  after  alleging  that  the  p!aintiff  was 
sole  and  unmarried,  and  resided  in  parts  beyond  the  seas,  stated  that,  **  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  go  to  L.  for  the  purpose  of  marrying  him, 
the  defendant  promised  the  plaintiff  to  marry  her  in  a  reasonable  time  after  her  arrival  at  L." 

At  fhe  trial,  the  judge  gave  the  plaintiff  leave  to  amend  the  declaration,  under  the  3  &  4  W.  4,' 
c.  42,  s.  23,  by  stating  the  consideration  thus— **  in  consideration  that  the  plaintiff,  so  then 
being  sole  and  unmarried  as  aforesaid,  at  the  request  of  the  defendant,  then  promised  the 
defendant  to  marry  him,  and  would  go  to  L.  for  the  purpose  of  marrying  him,  the  defendant, 
and  weuld^  within  a  reasonable  time  of  her  arrival  there,  marry  the  de/endantf  he,  the  defend-, 
ant,  promised  to  marry  her  in  a  reasonable  time  after  her  arrival  at  L.'* 

//eU,  that  the  consideration  was  sufficient  as  originally  stated. 

Htid  also,  that  the  amendment  waa  warranted  by  the  statute. 

Seld  also,  that  the  authority  of  the  judge  to  amend  at  the  trial,  is  not  affected  by  the  circum- 
stance that  the  amendment  would  deprive  the  defendant  of  a  ground  of  motion  in  arrest  of 
judgment. 

Assumpsit,  upon  a  promise  of  marriage. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  making 
of  the  promise  of  the  defendant  next  thereinafter  mentioned,  to  wit, 
on,  &c.,  the  plaintiff  was  sole  and  unmarried,  and  resided  in  parts 
beyond  the  seas,  to  wit,  at  Toronto,  in  America  ;  that  thereupon,  to  wit, 
on  the  day  and  year  aforesaid,  *'  in  consideration  that  the  plaintiff,  so 
then  being  sole  and  unmarried  as  aforesaid,  at  the  request(a)  of  the  de- 
fendant, would  go  to  Lisahoppin,  in  the  county  of  Tyrone,  in  that  part 
of  the  united  kingdom  of  Great  Britain  and  Ireland  called  Ireland,  for 
the  purpose  of  marrying  him,  the  defendant,"  he,  the  defendant,  then 
promised  the  plaintiff  to  marry  her,  the  plaintiff,  in  a  reasonable  time 
after  her  arrival  at  Lisahoppin  aforesaid.  Averment,  that  she,  the 
plaintiff,  confiding  in  the  said  promise  of  the  defendant,  in  a  reasonable 
time  in  that  behalf  after  the  making  of  the  said  promise,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year  aforesaid,  did,  at 
the  request  "^of  the  defendant,  go  to  and  arrive  at  Lisahoppin  r^cooA 
aforesaid,  in  the  county  of  Tyrone  aforesaid,  in  that  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland  called  Ireland,  for  the  pur 
pose  of  marrying  the  defendant, — of  all  which  the  defendant  then,  in  a 
reasonable  time  in  that  behalf  afterwards,  to  wil,  on  the  day  and  year 
last  aforesaid,  had  due  nqtice :  Breach,  that,  although  the  plaintiff,  after 
the  making  of  the  said  promise,  from  the  time  of  her  said  arrival  at  Lisa- 
hoppin aforesaid,  till  the  expiration  of  a  reasonable  time  next  after  her  said 
arrival  at  Lisahoppin  aforesaid,  for  the  said  defendant  to  marry  the  plain- 
tiffy  was  and  continued  to  be  sole  and  unmarried,  and  ready  and  willing  to 
marry  him  the  defendant, — of  which  last-mentioned  premises  respectively 
the  defendant  also,  to  wit,  during  all  such  last-mentioned  time,  then  had 
notice ;  and  although  a  reasonable  time  in  that  behalf  after  the  arrival  of 
the  plaintiff  at  Lisahoppin  aforesaid,  for  the  defendant  to  marry  the  plain 
tiff,  had  elapsed  before  the  commencement  of  this  suit ;  yet  the  defend- 

\,a)  Request  immaterial :  1  M.  &  G.  266,  n. 
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ant,  not  regarding  his  said  promise,  did  not  nor  would,  in  a  reasonable 
time  after  the  arrival  of  the  plaintiff  at  Lisahoppin  as  aforesaid,  or  at 
any  time  before  or  afterwards,  marry  the  plaintiff,  but  wholly  neglected 
and  refused  so  to  do :  By  reason  whereof,  &c.  &c. 
'  The  defendant  pleaded  non  assumpsit,  and  several  special  pleas  upon 
which  nothing  turned. 

At  the  trial  before  Wilde,  C.  J.,  at  the  last  summed  assizes  at  Win- 
chester, an  objection  being  taken  to  the  declaration,  on  the  ground  that 
there  was  no  sufficient  consideration  for  the  defendant's  promise  alleged 
therein,  the  plaintiff's  counsel  applied  for,  and  obtained,  leave  to  amend. 
The  amendment  stated  the  consideration  thus  :  ^^  In  consideration  that 
the  plaintiff,  so  then  being  sole  and  unmarried  as  aforesaid,  at  the  request 
of  the  defendant,  then    promised   the   defendant  to   marry  him,  and 
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^would  go  to  Lisahoppin,  in  the  county  of  Tyrone,  in  that  part 


of  the  united  kingdom  of  Great  Britain  and  Ireland  called  Ire- 
land, for  the  purpose  of  marrying  him,  the  defendant,  and  would,  within 
a  reasonable  time  of  her  arrival  there,  marry  the  defendarUy  he,  the  de- 
fendant, then  promised  the  plaintiff  to  marry  her,  the  plaintiff,  in  a  rea- 
sonable time  after  her  arrival  at  Lisahoppin  aforesaid." 

A  verdict  was  found  for  the  plaintiff,  damages  400Z.;  leave,  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court  should 
be  of  opinion  that  the  amendment  ought  not  to  have  been  allowed,  and 
that,  without  the  amendment,  the  declaration  was  insufficient.(a) 

Kinglake^  Serjt.,  in  Michaelmas  term  last,  accordingly  obtained  a  rule 
nisi  for  a  nonsuit.     He  referred  to  Atkinson  v.  Raleigh^  3  Q.  B.  79. 

Cockbum  and  Phinn  showed  cause.  Under  the  statute  3  &  4  W.  4, 
c.  42,  8.  23,  the  judge  at  the  trial  has  power  to  amend  any  matter  of 
variance  that  in  his  judgment  is  *^  not  material  to  the  merits  of  the  case, 
and  by  which  the  opposite  party  cannot  have  been  prejudiced  in  the 
conduct  of  his  action,  prosecution,  or  defence."  In  Goldshede  v.  SwaUy 
1  Exch.  154,  a  declaration  upon  a  guarantee  was  held  to  be  amendable  in 
the  statement  of  a  material  part  of  the  consideration.  In  Duckworth  v. 
HarrUon^  5  M.  &  W.  427,  the  declaration  on  an  agreement  of  reference, 
stated  that  the  costs  of  the  reference  and  the  award  were  to  abide  the 
event :  at  the  trial,  it  appeared  that  the  agreement  also  provided  for  the 
4enQo-i  costs  of  making  *the  agreement  a  rule  of  court :  and  it  was  held 
^  that  it  was  a  variance  that  might  be  amended  under  the  statute, 
even  after  the  argument  of  a  demurrer,  which,  it  was  objected,  would 
have  been  affected,  if  the  record  had  then  stood  as  it  was  proposed  by 
the  amendment  to  alter  it.  Parke,  B.,  there  says :  ^^  It  seems  to  me 
that  this  is  a  case  in  which  we  should  amend :  except  for  the  demurrer, 
there  could  have  been  no  doubt  of  it.     In  order  to  see  whether  tha^ 

(a)  Qu^re,  as  to  this  ground  of  nonsuit ;  the  several  facts  alleged  in  the  declaration,^ whether 
those  facts  were  or  were  not  considered  to  be  sufficient  to  support  the  action, — having  beer 
proved. 
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affects  the  case,  vre  must  look  to  the  terms  of  the  act  of  parliament.  It 
IS  a  condition  precedent  that  the  matter  should  not  be  material  to  the 
merits  of  the  case,  nor  the  opposite  party  prejudiced  in  his  defence. 
Now,  what  is  the  meaning  of  the  term  defence  ?  If  it  meant  the  defence 
of  the  action  generally,  there  would  be  some  weight  in  Mr.  Crompton's 
argument:  but,  in  order  to  ascertain  its  right  meaning,  we  must  look  at 
the  context,  and  then  it  will  be  clear  that  it  means  the  defence  at  nisi 
prius.  The  alternative  given  to  the  judge,  to  postpone  the  trial,  shows 
this  is  its  meaning.  Then,  is  this  a  matter  material  to  the  merits  of  the 
case  ?  I  think  not.  Is  it  a  matter  which  can  prejudice  the  opposite 
party  in  the  conduct  of  his  defence  at  nisi  prius  ?  I  think  certainly  not. 
If  there  had  been  no  demurrer,  the  proper  course  would  have  been  to 
have  allowed  the  amendment,  on  payment  of  the  costs  of  the  amendment 
and  the  application.  The  only  question  is  as  to  the  terms  upon  which  it 
ought  now  to  be  done.*'  The  doubt  thrown  out  in  Atkiman  v.  Raleigh, 
whether  an  amendment  could  be  made,  where  the  effect  of  it  would  be  to 
deprive  the  defendant  of  his  motion  in  arrest  of  judgment,  was  extra- 
judicial. [Wilde,  C.  J.  If  the  defendant  means  to  avail  himself  of  an 
arrest  of  judgment,  he  should  not  urge  the  point  of  variance.] 

Assuming  that  the  amendment  was  not  warranted  by  the  statute,  then 
it  is  submitted  the  declaration  was  •perfectly  good  without  the  rj„oQQ 
amendment.  It  is  said  that,  in  a  case  of  this  sort,  reciprocity  of  ^ 
promise  must  be  alleged  in  the  declaration.  The  altered  state  of  cir- 
cumstances, however,  the  detriment  to  the  plaintiff,  in  leaving  Toronto, 
where  she  was  at  the  time  of  the  defendant's  promise,  and  going  to  Lisa- 
hoppin,  was  ample  consideration  for  the  defendant's  promise.  In  Ken- 
naway  v.  Treleavan^  5  M.  k  W.  498,  which  was  an  action  upon  a 
guarantee,  Parke,  B.,  says,  lb.  501,  2 :  "  It  is  said,  and  truly,  that,  in 
the  present  case,  there  was  no  binding  contract  on  the  plaintiffs,  and 
that,  notwithstanding  the  guarantee,  they  were  not  bound  to  employ 
Paddon.  But  a  great  number  of  the  cases  are  of  contracts  not  binding 
on  both  sides  at  the  time  when  made,  and  in  which  the  whole  duty  to  be 
performed,  rests  with  one  of  the  contracting  parties.  A  guarantee  falls 
under  that  class.  When  a  person  says — *  In  case  you  choose  to  employ 
this  man  as  your  agent  for  a  week,  I  will  be  responsible  for  all  such 
sums  as  he  shall  receive  during  that  time,  and  neglect  to  pay  over  to 
you,' — the  party  indemnified  is  not  therefore  bound  to  employ  the  per- 
son designated  by  the  guarantee ;  but,  if  he  do  employ  him,  then  the 
guarantee  attaches,  and  becomes  binding  on  the  party  who  gave  it.  It 
is  therefore  no  objection,  in  the  present  case,  to  say  that  the  plaintiffs 
were  not  obliged  to  take  Paddon  into  their  service ;  they  might  do  so  or 
not,  as  they  pleased ;  but,  having  once  done  so,  the  guarantee  attaches, 
and  the  defendant  becomes  responsible  for  the  default."  In  Morton  v. 
Bum,  7  Ad.  &  E.  19,  2  N.  &  P.  297,  a  declaration  in  assumpsit  stated 
that  the  defendant  was  indebted  to  the  plaintiff  in  a  given  sum,  under 
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and  by  virtue  of  a  bond,  and  of  an  indenture  and  deed  of  assignment 
tliereof ;  that,  according  to  the  condition  of  the  bond,  a  certain  part  of 
^  -  that  sum  ought  to  have  been  *paid  on  a  certain  day  then  past; 
-I  and  that,  in  consideration  of  the  premises,  and  that  the  plaintiff 
would  accept  payment  of  the  whole  on  certain  future  days,  and  give 
time  to  the  defendant  in  the  meanwhile,  the  defendant  promised  to  pay 
the  sum  then  due,  on  a  day  named,  or,  in  default  of  so  doing,  to  give 
the  plaintiff  a  warrant  of  attorney  for  that  sum ;  and  that  he  would  pay 
the  remainder  on  the  days  named,  or,  in  default  of  so  doing,  would 
execute  a  warrant  of  attorney  for  such  remainder,  or  so  much  as  might 
be  due:  averment,  that  the  plaintiff  did  forbear, — breach,  that  the 
defendant  did  not  pay,  or  execute  a  warrant  of  attorney :  it  was  hel<l, 
on  motion  in  arrest  of  judgment,  that  the  declaration  showed  a  good 
consideration.  The  authorities  cited  in  the  notes  to  Forth  v.  Stanton^ 
1  Wms.  Saund.  210,  and  Barber  v.  Fox,  2  Wms.  Saund.  137,  n.  (2),  are 
to  the  same  effect.  In  Milh  v.  Blackall,  17  Law  Journ.  N.  S.,  Q.  B. 
81,  the  declaration  stated,  that  the  defendant  was  possessed  of  a  ship, 
and  the  plaintiff  was  a  master-mariner  who  had  interest  at  N.  for  load- 
ing a  vessel;  and,  it  having  been  proposed  that  the  defendant  should 
give  the  plaintiff  the  command  of  the  said  ship  for  a  voyage  to  the  West 
Indies  and  back,  it  was  agreed,  that,  in  consideration  of  the  plaintiff's 
having  interest  in  N.  for  loading  a  vessel,  the  defendant  would  give  the 
plaintiff  the  command  of  the  said  ship,  with  the  understanding  that  the 
plaintiff  would  use  all  possible  exertions  for  the  benefit  of  the  ship  and 
owners ;  and  that,  for  such  services,  the  defendant  would  pay  the  plaintiff 
8Z.  per  month  during  the  command  by  the  plaintiff,  and  other  sums  during 
the  voyage,  with  outward  and  homeward  primage.  The  declaration  then 
alleged  mutual  promises,  and  averred,  that  the  defendant  gave  the  plaintiff 
the  command  of  the  said  ship,  and  that  he  set  out  on  the  voyage,  and  car- 
♦30n  ^^®^  *°^  *deHvered  an  outward  cargo ;  that  the  plaintiff  arrived  at 
N.,  and  finding  that  a  homeward  cargo  could  not  be  obtained  without 
disadvantage,  he  proceeded  to  R.,  and  there  took  in  a  homeward  cargo, 
ntid  delivered  the  same  at  London,  and  then  resigned  the  command  to 
the  defendant,  who  accepted  the  same ;  that,  from  the  time  when  the 
command  was  given  to  him  till  he  so  resigned  it,  the  plaintiff  used  all 
possible  exertions  for  the  benefit  of  the  said  ship  and  owners:  breach, 
non-payment  by  the  defendant  of  the  moneys  due  to  the  plaintiff. 
Upon  demurrer  to  one  of  the  pleas,  it  was  held  that  the  declaration 
imported  a  sufficient  consideration;  and  that  the  plaintiff,  having  taken 
the  command  of  the  ship,  might  maintain  the  action.  Wightman,  J., 
there  says  :  ^'  The  objection  to  the  declaration  is,  that  there  is  no 
mutuality  shown.  That  objection  might  be  entitled  to  great  weight,  if 
the  case  rested  on  the  contract  unexecuted.  But,  here,  the  plaintiff  has 
done  all  that  the  contract  contemplated  he  should  do.  Such  a  contract, 
in  its  inception,  is  obligatory  on  one  party  only,  as  in  the  instance  of  ft 
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guarantee:  but,  if  the  person  who  is  not  bound,  does  act  under  the 
contract,  a  right  of  action  accrues  to  him  against  the  other."  [Wilde, 
C.  J.  In  the  case  of  a  sale  by  auction,  the  vendor's  signature  to  the 
contract  is  not  essential.  Laythoarp  v.  Bryant^  2  N.  C.  735,  3  Scott, 
238.]  So,  in  the  case  of  a  reward  offered  for  the  apprehension  of  a 
felon,  a  party  is  not  bound  to  give  information,  but  if  he  does  so,  he  may 
maintain  an  action  for  the  reward.(a)  The  class  of  cases  of  contracts 
that  are  unilateral  in  their  inception,  is  a  very  large  one.  [Maule,  J. 
Why  may  not  a  man  promise  to  marry  a  woman  if  9he  should  please  ?] 
In  ffolt  V.  Ward^  Clarencieux^  2  Stra.  937,  which  was  an  action  by  an 
infant  for  a  *breach  of  promise  of  marriage,  it  was  objected,  f^qqo 
that,  the  plaintiff  not  being  bound  equally  with  the  defendant, 
the  contract  was  nudum  pactum.  But  Raymond,  G.  J.,  in  giving  the 
judgment  of  the  court,  said :  ^^  We  are  all  of  opinion  that  this  contract 
is  not  void,  but  only  voidable  at  the  election  of  the  infant :  and,  as  to 
the  person  of  full  age,  it  absolutely  binds.  The  contract  of  an  infant 
is  considered  in  law  as  different  from  the  contracts  of  all  other  persons. 
'  In  some  cases,  his  contract  shall  bind  him  :  such  is  the  contract  of  an 
infant  for  necessaries ;  and  the  law  allows  him  to  make  this  contract,  as 
necessary  for  his  preservation ;  and,  therefore,  in  such  case,  a  single  bill 
shall  bind  him  though  a  bond  with  a  penalty  shall  not.  Where  the  con- 
tract may  be  for  the  benefit  of  the  infant,  or  to  his  prejudice,  the  law  so 
far  protects  him  as  to  give  him  an  opportunity  to  consider  it  when  he 
comes  of  age  ;  and  it  is  good  or  voidable,  at  his  election.  But,  though 
the  infant  has  this  privilege,  yet  the  party  with  whom  he  contracts,  has 
not :  he  is  bound  in  all  events.  And,  as  marriage  is  now  looked  upon 
to  be  an  advantageous  contract, — and  no  distinction  holds  whether  the 
party  suing  the  man  or  woman,  but  the  true  distinction  is,  whether  it 
may  be  for  the  benefit  of  the  infant, — we  think,  that,  though  no  express 
case  upon  a  marriage  contract  can  be  cited,  yet  it  falls  within  the 
general  reason  of  the  law  with  regard  to  infants*  contracts.  And  no 
dangerous  consequence  can  follow  from  this  determination,  because  our 
opinion  protects  the  infant,  even  more  than  if  we  rule  the  contract  to 
be  absolutely  void.  And,  as  to  persons  of  full  age,  it  leaves  them  where 
the  law  leaves  them,  which  grants  them  no  such  protection  against  being 
drawn  into  inconvenient  contracts."  That  case  seems  to  show  that  any 
consideration  will  support  such  a  promise.  A  voluntary  bond,  to  marry 
a  woman,  or  to  forfeit  a  sum  *of  money,  may  be  enforced :  Atkins  r^ono 
V.  Farr,  1  Atk.  287  ;  Cock  v.  Richards,  10  Ves.  429.  •- 

0.  Saunders^  in  support  of  the  rule.  The  amendment  made  at  the 
trial  introduced  so  material  an  alteration  that  the  statute  did  not  warrant 
it  In  Bowers  v.  Nixon^  2  Carr.  &  E.  872,  Maule,  J.,  says:  "It 
appears  to  me  that  the  enactments  for  allowing  amendments  at  nisi 
prius,  were  intended  to  meet  variances  arising  from  mere  slips  or  acci- 

(a)  See  TkaiAer  v.  Englandj  3  Man.  Gr.  &  S.  254,  and  the  authorities  there  cited. 


803  HARVEY  v.  JOHNSTON.    T.  T.  1848. 

dents,  and  that  they  do  not  extend  to  a  case  like  the  present,  in  which 
the  party  has  intentionally  and  designedly  framed  his  pleading  in  a 
manner  which  gives  rise  to  this  objection/'  Here,  the  declaration  was 
framed  with  a  view  to  the  evidence  originally  relied  on  at  the  trial,  viz.,  an 
offer  to  marry,  without  any  proof  of  acceptance  on  the  plaintiff's  part. 
In  Bye  v.  Bower ^  Can*,  k  M.  262,  in  replevin  upon  a  taking  of  goods  in 
a  public  house  and  a  brewery,  there  was  an  avowry  as  to  the  taking  in 
the  public  bouse  only,  omitting  the  brewery :  and  Parke,  B.,  refused  to 
allow  the  declaration  to  be  amended  by  inserting  the  brewery, — ^saying, 
^'  It  is  an  omission  that  yon  are  asking  to  amend,  and  not  a  variance.  I 
think  that  it  is  not  within  the  scope  of  the  23d  section  of  the  stat.  3  &  4 
W.  4,  c.  42."  The  amendment  here  introduces  into  the  declaration  a 
good  executed  consideration,  in  addition  to  what  was  there  before.  In 
Raleigh  v.  Atkinsanj  Lord  Denman  says :  ''  It  is  unnecessary  to  inquire 
whether  or  not  the  amendment  could  have  been  made :  otherwise,  I  should 
have  required  time  before  I  could  have  said  that  such  a  course  could  be 
allowed.  I  do  not  think  it  would  have  been  conformable  to  the  object 
of  the  statute,  which  was,  to  prevent  nonsuits  on  variances,  and  not  to 


*804] 


make  pleadings  *good  which  are  viciotM  in  themselves"    And 


Patteson,  J.,  says :  ^^  Whether  an  amendment  can  be  made,  eren 
in  a  case  within  the  stat.  3  &  4  W.  4,  c.  42,  s.  23,  to  deprive  a  partj 
of  his  motion  in  arrest  of  judgment,  may  require  consideration.  The 
object  of  the  statute  was  to  prevent  nonsuits.  Here,  there  could  not  have 
been  a  nonsuit :  therefore,  the  only  effect  of  the  amendment  would  have 
been,  to  prevent  a  motion  in  arrest  of  judgment.  I  doubt  whether  an 
amendment  could  have  been  made  for  this  purpose  at  the  trial,  though  the 
judge  might  have  made  it  at  chambers  an  hour  or  two  before."  [Maule, 
J.  There  was  no  variance  in  that  case.  But,  supposing  a  variance  to 
exist,  is  it  any  objection  to  the  exercise  of  the  judge's  discretion  under 
the  statute,  that  it  will  have  the  effect  of  making  a  bad  pleading  good?] 
The  evidence  did  not  support  the  declaration  as  amended.  There  was 
no  mutuality  in  the  contract.  There  was  nothing  to  bind  the  plaintiff 
to  marry  the  defendant.  [Cresswell,  J.  The  offer  is, — "  If  you  will 
come  to  this  country,  I  will  marry  yon."  The  plaintiff  does  come.  Is  not 
that  an  acceptance  of  the  offer  ?]  The  defendant  had  a  right  to  retract 
his  offer  at  any  time  before  the  acceptance :  Routhdge  v.  Ghranty  4  Bingh. 
653, 1  M.  k  P*.  717 ;  Head  v.  Diggon,  3  Mann.  &  R.  97.  [Wilde,  C.  J. 
An  order  for  goods  is  binding  upon  the  party  sending  it,  before  the  letter 
containing  the  acceptance  of  the  contract  is  received  by  him.  Cress- 
liS'ELL,  J.  If  a  man  writes,  send  me  such  and  such  goods,  and  I  will  paj 
for  them, — is  not  the  sending  the  goods,  without  more,  an  acceptance  of 
the  offer  ?]  No  doubt  it  is.  The  ordinary  forms  of  declarations  for 
breach  of  promise  of  marriage,  all  allege  mutual  promises:  and  in  Chitty 
on  Pleading,  it  is  said(a)  that  ^^  this  action  is  sustainable  only  where  the 

(•)  7ih  edit.  vol.  ii.  p.  237  (x).    TIm  tame  note  adda— **  Aa  to  the  cvidaKe,  where  the  pro- 
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♦contract  to  marry  was  mutual :"  for  which  are  cited  1  Roll. 
Abr.  22,  1.  5,  and  Hehden  v.  Rutter,  1  Sid.  180,  1  Lev.  147, 
S.  C.  Anon.,  1  Keb.  252 ;  Harrison  v.  Cage,  Carth.  467,  1  Salk.  24, 
2  Salk.  737,  1  Ld.  Raym.  386,  5  Mod.  411 ;  and  Solder  v.  Dickemon, 
Freepi.  95,  S.  C.  per  nom.  Dickinson  v.  Holcroft,  3  Keb.  148.  Lord 
Holt,  in  Harrison  v.  Cage,  says :  "  There  is  the  same  consideration  in 
the  case  of  the  promise  of  a  woman  as  in  that  of  a  man  ;  for,  the  ground 
of  the  action,  where  the  woman  brings  the  action,  is,  the  promise  of  the 
woman ;  for,  the  action  being  founded  upon  mutual  promises,  if  the 
woman's  promise  be  void,  the  man's  promise  will  be  nudum  pactum.'' 
[Cresswbll,  J.  The  reciprocal  promise,  is  the  usual  consideration. 
But  is  it  the  only  possible  consideration  for  a  promise  to  marry  ? 
Maule,  J.  The  declaration,  as  amended,  introduces  a  second  execu- 
tory consideration, —  an  impossible  consideration.  It  is — "in  conside- 
ration that  the  plaintiff,  so  then  being  sole  and  unmarried  as  aforesaid, 
at  the  request  of  the  defendant,  then  promised  the  defendant  to  marry 
him,  and  would  go  to  Lisahoppin  for  the  purpose  of  marrying  him,  the 
defendant,  and  would,  within  a  reasonable  time  after  her  arrival  there, 
marry  the  defendant,  he,  the  defendant,  then  promised  to  marry  her, 
the  plaintiff,  in  a  reasonable  time."  If  this  last  were  the  only  con- 
sideration, the  plaintiff  could  not  sue  for  a  breach  of  it  until  she  had 
married  the  defendant  .'(a)]  At  no  time  was  the  defendant  in  a  condi- 
tion to  enforce  performance  of  the  contract  by  the  plaintiff:  conse- 
quently, it  is  void  for  want  of  mutuality.  Gases  of  guarantees,  and 
cases  of  *  voidable  contracts  entered  into  with  infants,  rest  upon  t+qa^ 
a  totally  different  principle.  *■ 

Wilde,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
The  first  ground  upon  which  it  was  moved  is,  that  the  amendment  made  at 
nisi  prius,  being  an  amendment  in  a  particular  that  was  material  to  the 
merits,  was  one  which  the  judge  had  no  power  under  the  statute  to 
allow.  The  meaning  of  these  words  "material  to  the  merits  of  the 
case,"  has  been  too  often  considered  to  make  it  necessary  to  occupy 
much  time  in  the  discussion  now.  Every  amendment  must,  of  course, 
be  of  a  matter  that  is  material  in  some  sense :  but  the  meaning  of  those 
words  evidently  is,  that  the  defendant  shall  not  be  taken  by  surprise  at 
the  trial  by  an  alteration  in  a  matter  that  is  material  to  the  real  ques- 
tion at  issue  in  the  cause.  The  question  here  was,  whether  the  defend- 
ant had  promised  to  marry  the  plaintiff,  and  whether  he  had  been  guilty 
of  a  breach  of  that  promise.  The  technical  mode  of  laying  the  promise, 
or  the  consideration  for  the  promise,  does  not  appear  to  me  to  be  mate- 
rial to  the  merits  of  the  case.     The  doubt  that  presented  itself  to  my 

mise  of  the  man  was  proved,  and  no  actual  promise  of  the  woman,  evidence  of  her  carrying 
MTMel/as  consenting  and  approving  his  promise,  was  held  sufficient;*'  citing  Button  v.  Man^ 
sdl,  3  Salk.  16,  and  Daniel  v.  BoweU,  2  C.  &  P.  553. 

(a)  Quare,  whether,  to  avoid  this  absurdity,  the  court  might  not,  after  verdict,  read  the  words 
in  italics  aa  "  and  then  promised  to  marry  the  defendant  within,"  &c. 
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mind  at  nisi  prius,  was,  whether,  if  the  declaration,  as  it  originally 
stood,  was  open  to  a  motion  in  arrest  of  judgment,  that  would  in  any 
degree  affect  the  power  to  amend.  At  the  sam$  time,  it  occurred  to  me, 
that,  as  an  application  was  made  to  me  to  nonsuit  the  plaintiff  on  the 
ground  of  the  alleged  variance,  I  was  bound  to  exercise  my  discfetion 
upon  the  case  as  it  then  stood,  and  that  it  was  no  part  of  my  duty  to 
consider  what  would  be  the  ultimate  effect  of  an  amendment.  I  there- 
fore allowed  the  declaration  to  be  amended.  The  court  has  since  con- 
sidered the  question  whether  it  is  any  objection  to  an  amendment  under 
the  statute,  that  it  may  remove  a  ground  of  motion  in  arrest  of  judg- 
ment.    And  the  conclusion  we  have  come  to  is,  that  it  is  not.     The 


* 
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defendant  may,  if  he  pleases,  ""reserve  to  himself  the  right  to 


move  in  arrest  of  judgment,  by  abstaining  from  asking  for  a 
nonsuit.  But,  if  he  elects  to  take  the  latter  course,  he  cannot  complain 
that  the  amendment  shuts  him  out  from  the  former.  All  that  the  judge 
at  nisi  prius  has  to  consider,  is,  whether  the  proposed  amendment  will 
materially  affect  the  merits  of  the  case,  in  the  sense  before  stated.  It 
appears  to  me  that  the  amendment  here  asked,  did  not  affect  the  sub- 
stantial merits,  and  therefore  that  it  was  properly  allowed. 

CoLTMAN,  J.,  concurred. 

Maule,  J.  I  also  think  this  was  a  proper  case  for  an  amendment. 
The  statute  authorizes  amendments  ^'  when  any  variance  shall  appear 
between  the  proof  and  the  recital  or  setting  forth  on  the  record,  writ,  or 
document  on  which  the  trial  is  proceeding,  of  any  contract,  custom,  pre- 
scription, name,  or  other  matter,  in  any  particular  or  particulars  in  the 
judgment  of  the  court  or  judge  not  material  to  the  merita  of  the  eoie, 
and  by  which  the  opposite  party  cannot  have  been  prejudiced  in  the 
conduct  of  his  action,  prosecution,  or  defence."  Here,  the  declaration, 
as  it  originally  stood,  stated  a  promise  by  the  defendant,  in  consideration 
that  the  plaintiff  would  go  to  a  certain  place  for  the  purpose  of  marrying 
him,  that  he  would  marry  the  plaintiff.  The  whole  merits  of  the  case 
were  involved  in  the  question  whether  the  defendant  made  that  promise 
and  broke  it.  The  consideration,  as  it  seems  to  me,  was  a  perfectly 
good  one.  At  the  trial,  it  was  suggested,  on  the  part  of  the  defendant, 
that  the  real  consideration  for  the  defendant's  promise  to  marry  the 
plaintiff,  was,  a  promise  on  her  part  to  marry  him,  and  consequently 
that  there  was  a  variance.  The  difference,  however,  is  one  that  none 
but  a  special  pleader  could  appreciate.  To  an  ordinary  *appre- 
J  hension  the  two  are  perfectly  equivalent.  I  therefore  think  the 
Amendment  was  properly  made. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  The  only  argu- 
ment, as  I  understand,  that  has  been  urged  against  the  amendment,  is, 
that  it  deprives  the  defendant  of  a  motion  in  arrest  of  judgment.  That 
argument,  in  my  opinion,  fails  upon  two  grounds, — first,  it  fails  in  point 
of  fact,  for,  in  my  judgment,  the  declaration  was  perfectly  good  without 
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amendment ;  and,  in  the  next  place,  if  this  were  a  ground  of  objection, 
the  right  to  amend,  as  to  which  the  judge  is  to  exercise  his  discretion  at 
nisi  prius,  would  be  made  to  depend  upon  the  decision  of  a  court  of 
error,  and  ultimately  of  the  House  of  Lords.  It  would  be  absurd  to 
suppose'  that  the  authority  given  to  the  judge  by  the  statute,  is  to 
depend  upon  such  a  question.  ftule  discharged. 


SaunderSy  for  the  defendant,  asked  for  the  costs  of  the  rule  as  inci- 
dent to  the  costs  of  the  amendment.  He  referred  to  Smith  v.  Brand- 
ram,  2  M.  &  G.  244,  2  Scott,  N.  R.  539,  547.  It  was  there  held,  that, 
where,  upon  an  amendment  being  made  under  the  statute,  the  defendant 
submits  to  pay  the  sums  recoverable  under  the  amended  declaration,  he 
will  be  entitled  to  his  costs  from  the  time  at  which  he  might  have  paid 
money  into  court ;  but,  if  he  contests  the  plaintiff's  right  to  recover 
anything,  and  fails,  he  will  be  entitled  only  to  the  costs  occasioned  by 
the  misdescription  of  the  contract.  And  the  costs  of  the  rule  were 
awarded  to  the  defendant,  as  costs  incident  to  the  amendment. 

Per  Curiam.  That  case  is  not  at  all  applicable  here.  This  is  an 
ordinary  motion  for  a  nonsuit. 


*DARRmGTON  v.  PRICE.    June  14.  [*309 

A  judge  at  chambers  haa  jurisdiction  to  aet  aaide  a  rule  to  change  the  venue,  obtained  upon 
the  ordinary  affidavit. 

The  time  for  pleading  expired  on  the  22d  of  February:  on  the  23d,  the  defendant  took  out  a 
aammons  for  time  to  plead :  on  the  24th,  ai^ order  was  made  for  two  days'  time,  on  the  u$ual 
terms  :  the  defendant  declined  to  draw  up  the  order,  but,  on  the  same  day,  obtained  a  rule 
to  change  the  venue,  on  the  ordinary  affidavit,  and  served  it  at  the  same  time  with  a  plea. 
A  judge  at  chambers  having  set  aside  the  rule  to  change  the  venue,  as  having  been  impro- 
perly obtained, — the  court  (Cresswell,  J.,  dubitante)  set  aside  his  order. 

The  declaration  was  filed  on  the  14th  of  February,  1848,  laying  the 
venue  in  Essex.  The  time  for  pleading  expired  on  the  22d.  On  the 
morning  of  the  23d,  the  defendant  took  out  a  summons,  in  the  usual 
terms,  for  further  time  to  plead.  At  the  hearing  on  the  24th,  the 
defendant  pressed  to  be  allowed  further  time,  without  prejudice  to  his 
right  to  change  the  venue.  This,  however,  the  learned  judge  refused  to 
grant ;  and  an  order  was  made  for  two  days'  further  time  to  plead  "  on 
the  usual  terms."  The  defendant  did  not  draw  up  the  order :  but,  on 
the  same  day,  he  obtained  and  served  a  rule  to  change  the  venue  from 
Essex  to  London,  upon  the  common  aflBdavit,  and  delivered  a  plea  of 
noQ  assumpsit. 

On  the  25th  the  plaintiff  delivered  the  issue,  with  notice  of  trial  for 
the  next  assizes  at  Chelmsford.  On  the  26th,  the  defendant  took  out  a 
summons  calling  upon  the  plaintiff  to  show  cause  why  the  issue  and 
notice  of  trial  should  not  be  set  aside  for  irregularity :  this  summons 
was  dismissed  by  Coltman,  J.,  who  made  an  order  rescinding  the  rule 
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to  change  the  venue,  as  having  been  improperly  obtained.  The  cause 
was  taken  at  the  assizes  as  an  undefended  cause,  and  the  plaintiff 
obtained  a  verdict. 

Hawkins^  in  Easter  term  last,  obtained  a  rule  calling  upon  the  plain- 

*810^  tiff  to  show  cause  why  the  order  of  ^Coltman,  J.,  the  trial,  and 

all  subsequent  proceedings  should  not  be  set  aside  for  irregularity. 

He  referred  to  Hughes  v.  WaJden^  5  B.  &  G.  770,  n. ;  Jo9epk  v.  Perry^ 

3  Dowl.  P.  C.  699,  and  Mengem  v.  Perry,  15  M.  k  W.  537. 

Prentice  now  showed  cause.  Two  questions  arise  in  this  case, — first, 
whether  a  judge  at  chambers  has  power  to  make  an  order  rescinding  a 
rule  to  change  the  venue, — secondly,  assuming  that  such  jurisdiction 
exists,  whether  it  has  been  correctly  exercised  upon  this  occasion. 

With  a  few  exceptions,  a  judge  at  chambers  has,  in  all  matters  of 
practice,  the  same  powers  as  the  court  itself  has.  The  subject  is  very 
elaborately  discussed  by  Lord  Chief  Justice  Wilmot,  in  The  King  v. 
Almond,  Wilmot's  Notes,  264.(a)  In  Joseph  v.  Perry,  a  judge  at 
chambers  made  an  order  affecting  a  rule  for  a  special  jury ;  and  the 
Court  of  Exchequer  refused  to  set  it  aside.  Many  other  cases  might 
be  cited  to  the  same  effect. 

Assuming,  then,  that  the  learned  judge  had  jurisdiction,  has  he 
exercised  it  properly?  It  is  submitted  that  he  has.  The  rule  to 
change  the  venue  was  irregular,  after  the  order  for  time  to  plead  was 
granted :  and  the  learned  judge  was  satisfied  that  it  was  obtained  merely 
for  the  purpose  of  delay.  In  Shipley  v.  Cooper,  7  T.  R.  698,  it  was 
distinctly  held  that  the  defendant  cannot  change  the  venue  after  an  order 
for  time  to  plead  on  terms  of  pleading  issuably  and  taking  short  notice 
of  trial.  The  like  was  held  in  Warring  v.  HoU,  3  Price,  3.  [Wildb, 
C.  J.  An  order  does  not  operate  until  it  is  drawn  up  and  served.] 
When  the  order  is  intended  to  be  without  prejudice  to  a  change  of  venue, 
*3111  ^^  should  be  so  expressed  in  the  ^summons  for  attending  the 
judge.(6)  The  summons  here  was  not  taken  out  until  the  day 
after  the  time  for  pleading  expired.  The  obtaining  the  rule  to  change 
the  venue,  therefore,  under  the  circumstances,  was  against  good  faith. 
Having  taken  out  the  summons  at  a  time  when  the  plaintiff  might  have 
signed  judgment,  the  defendant  was  bound  to  draw  up  the  order. 
[Wilde,  C.  J.  So  he  would,  if  you  would  have  given  him  his  own 
terms.]  Wherever  the  court  see  that  a  rule  is  obtained  for  the  purpose 
of  defeating  justice,  they  will  set  it  aside.  Thus,  in  Cocker  v.  Temped, 
7  M.  &  W.  502,  it  is  laid  down  that  every  court  has  an  unlimited  power 
over  its  own  process,  and  may  stay  proceedings  brought  against  good 
faith,  though  the  agreement  in  fraud  of  which  the  action  was  brought 
was  made  whilst  the  parties  were  not  under  the  authority  of  the  court. 
Alderson,  B.,  there  says :  "  The  power  of  each  court  over  its  own  pro- 
Co)  See  the  passage,  ante,  p.  239. 
(6)  See  2  Archb.  Pract.,  8th  edit,,  p.  1167. 


6  MANNING,  GRANGER,  &  SCOTT.  311 

cess  is  unlimited ;  it  is  a  power  incident  to  all  courts,  inferior  as  well 
as  superior :  were  it  not  so,  the  court  would  be  obliged  to  sit  still  and 
oee  its  own  process  abused  for  the  purpose  of  injustice.  The  exercise 
of  the  power  is  certainly  a  matter  for  the  most  careful  discretion :  and, 
where  there  are  conflicting  statements,  I  agree  that  it  is  in  general  much 
better  not  to  try  the  question  between  the  parties  on  aflSdavit.  The 
power  must  be  used  equitably ;  but,  if  it  be  made  out  that  the  process 
of  the  court  is  used  against  good  faith,  the  court  ought  to  interfere  to 
prevent  it,  for  the  purpose  of  administering  justice.  The  distinction 
between  this  power  and  that  which  is  exercised  by  a  court  of  equity  in 
granting  an  injunction,  is,  that  the  injunction  stops  proceedings  in  an- 
other court,  this  only  in  the  court  in  which  the  proceedings  are."  So, 
in  Amner  v.  "^Cattel,  5  Bingh.  208,  2  M.  &  P.  367,  the  court  dis-  ^gjg 
charged  a  rule  for  changing  the  venue,  on  an  aflSdavit  that  the 
defendant's  attorney  had  said  he  should  change  the  venue  to  postpone 
the  trial,  and  (which  was  the  fact)  that,  in  the  interim,  an  act  would 
come  into  operation  which  would  defeat  the  plaintiff's  claim.  [Maule, 
J.  I  must  confess  I  see  no  great  harm  in  a  defendant's  doing  that  which 
the  defendant  in  Amner  v.  Cattel  sought  to  do.]  The  order  of  Colt- 
man,  J.,  was,  in  eflfect,  an  order  to  change  the  venue  back  from  London 
to  Essex.  [Maule,  J.  So  treating  it,  what  do  you  assume  was  the 
ground  upon  which  the  learned  judge  acted  ?]  His  lordship  had  all  the 
facta  before  him,  and  he  was  probably  satisfied  that  the  rule  to  change 
the  venue  was  obtained  for  delay,  and  contrary  to  good  faith.  [Colt- 
man,  J.  The  real  ground  for  my  decision  was,  that,  the  time  for  plead- 
ing having  expired  before  the  summons  was  taken  out  for  time  to  plead, 
and  the  defendant  not  availing  himself  of  the  order  I  made,  I  conceived 
that  he  stood  in  the  same  position  as  if  the  summons  had  been  dis- 
missed. WiLBE,  C.  J.  Suppose  the  summons  had  been  dismissed,  the 
defendant  would  have  had  the  rest  of  the  day  for  pleading.  If  it  could 
be  shown  that  the  defendant  merely  took  out  the  summons  for  the  pur- 
pose of  in  an  unauthorized  manner  obtaining  time,  there  might  be  some 
ground  for  the  argument.]  The  learned  judge  was  of  opinion  that  it 
was  so.  It  is  upon  the  same  principle  that  the  courts  stay  proceedings 
in  a  second  action  brought  for  the  same  cause. 

Hawkins^  in  support  of  his  rule.  It  is  distinctly  laid  down  in  Arch- 
bold's  Practice,  8th  ed.,  p.  1433,  that  a  judge  at  *chambers  r*Q-io 
has  no  power  over  a  rule  of  court,  unless  the  court  direct  it,  or 
unless  by  consent  of  the  parties. (a)  No  objection  being  taken  to  the 
jurisdiction  of  the  judge,  it  must  be  assumed  to  have  been  assented  to. 
£WiL])E,  C.  J.  I  cannot  assume  that  a  party  assents  to  the  jurisdiction 
of  the  judge  because  he  does  not  make  the  objection, —  which  is  some- 
times thought  oflTensive.  Maule,  J.  All  that  Archbold  means  is,  that 
9  judge  at  chambers  will  not  review  a  decision  of  the  court.] 

(a)  For  which  Joseph  v.  Perry,  3  Dowl.  P.  C.  699,  supra  310,  is  cited. 
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If  the  learned  judge  had  jurisdiction,  he  did  not  exercise  it  correctly. 
The  plaintiff  having  improperly  laid  the  venue  in  a  wrong  county,  for  the 
purpose  of  gaining  an  advantage  at  the  expense  of  the  defendant,  the 
latter,  in  the  exercise  of  an  undoubted  right  the  law  has  given  him,  has 
obtained  a  rule  to  change  it  to  the  county  in  which  the  cause  of  action 
arose.  What  has  he  done  to  deprive  him  of  that  privilege?  The  order 
for  time  to  plead  not  having  been  drawn  up  and  served,  the  plaintiff  was 
not  bound  to  notice  it,  but  was  at  liberty  to  sign  judgment  as  for  want 
of  a  plea,  at  any  time  after  the  period  at  which  the  defendant  would 
have  been  bound  to  plead  if  no  such  order  had  been  made :  Sedgewick 
V.  AUerton,  7  East,  542.  Where  the  defendant  elects  to  take  an  order 
for  time  to  plead  upon  special  terms, — pleading  issuably,  and  taking 
short  notice  of  trial,  as  in  Shipley  y.  Cooper, — he  may  be  precluded  from 
moving  to  change  the  venue  ;  but  it  is  otherwise  where  an  order  is  made 
without  those  restrictions :  Dennis  v.  Fletcher^  Barnes,  489.  In  Wilson 
v.  Harris,  2  Bos.  &  Pull.  320,  it  was  held,  that,  taking  out  a  summons 
for  further  time  to  plead,  is  no  waiver  of  the  defendant's  right  to  move 
to  change  the  venue.     Ghambre,  J.,  there  observed  ^^  that  this  kind  of 
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*case  had  often  occurred  within  his  recollection  in  practice,  and 


that  parties  were  never  held  to  waive  their  right  to  change  the 
venue,  unless  where  they  expressly  accepted  the  terms  offered."  And 
he  added  "  that  the  point  had  lately  been  so  decided  in  the  court  of  Ex- 
chequer." [Wilde,  C.  J.  It  is  laid  down  generally  in  Tidd  and  in 
Archbold,(a)  that  an  order  for  time  to  plead  does  not  affect  the  defend- 
ant's right  to  change  the  venue.]  In  Hughes  v.  Waldeny  5  B.  &  C. 
770,  n.,(J)  Abbott,  C.  J.,  says:  "When  a  defendant  obtains  a  rule 
which  stays  the  plaintiff's  proceedings,  he  is  not  entitled  (as  contended 
for)  tp  the  same  time  for  the  purpose  of  taking  the  next  step  as  he  had 
when  he  obtained  the  rule.  But  we  think  that  a  defendant  in  such  a 
case  should  have  a  reasonable  time  allowed  him  for  the  purpose  of  taking 
his  next  proceeding ;  and  we  think  that  the  whole  of  the  day  on  which 
the  rule  is  disposed  of  is  such  a  reasonable  time."  So,  in  Kenney  v. 
Hutchinson,  6  M.  &  W.  134,  it  was  held  that  a  party  obtaining  a  judge's 
order  ought  to  serve  \i  forthwith,  i.  e.  before  the  opposite  party  can  take 
the  next  step.  And  in  Mengens  v.  Perry,  15  M.  &  W.  537,  it  was  held, 
that,  where  a  defendant,  having  obtained  an  order  for  time  to  plead, 
takes  out  a  summons  for  particulars,  which  is  dismissed  after  the  expira- 
tion of  the  time  given  for  pleading,  he  is  entitled  only  to  the  remainder 
of  the  same  day  for  pleading.  [Cresswell,  J.  There,  the  defendant 
w^as  applying  for  a  matter  of  right :  here,  he  was  asking  for  an  indul- 
gence.] The  defendant  cannot  be  in  a  worae  position  for  having  an 
order  made,  than  he  would  have  been  in  if  his  summons  had  been 
dismissed. 

(a)  See  Tidd'a  Practice,  9th  edit.  p.  608;  Archbold's  rtvvs  ».  a»h  ^^jji,  p.  1433. 
(6)  Recognised  in  Vemon  v.  Hodgins,  1  M.  &>  W.  151. 
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♦Wilde,  C.  J.  I  am  of  opinion  that  this  rule  should  be  made 
absolute.  As  to  the  power  of  a  judge  at  chambers  to  set  aside  a  ^ 
rule  of  court,— experience  shows  that  the  jurisdiction  at  chambers  is  a 
growing  jurisdiction,  and  that  the  public  are  much  benefited  by  its 
exercise ;  many  questions  of  practice  being  there  decided  with  rapidity 
and  at  little  expense  to  the  parties.  I  do  not  recollect,  indeed,  that  it 
has  ever  been  held  in  express  terms  that  a  judge  sitting  at  chambers 
has  power  to  control  a  rule  of  court.  But,  when  the  question  arises,  we 
must  look  at  the  nature  of  the  rule.  There  are  certain  rules  that  pass 
as  mere  matters  of  course,  no  discretion  being  exercised  by  the  court  or 
its  officers,  except  to  see  that  the  affidavits  conform  to  the  practice.  The 
rule  in  question  is  one  of  that  description.  A  rule  to  change  the  venue 
is  a  mere  step  in  the  cause.  It  seems  to  me,  therefore, — though  I  think 
it  important  that  the  jurisdiction  at  chambers  should  not  be  allowed  to 
interfere  with  the  discretion  of  the  court, — that  there  can  be  no  impro- 
priety in  a  judge  assuming  a  discretion  over  a  rule  of  this  sort.  In 
Adams  on  Ejectment,  3d  edit.,  p.  260,  4  N.  &  M.  28  (a),  it  is  said :  "  If 
a  party  should  be  admitted  to  defend  as  landlord,  whose  title  is  incon- 
sistent with  the  possession  of  the  tenant,  the  lessor  of  the  plaintiff  may 
apply  to  the  court,  or  to  a  judge  at  chambers,  and  have  the  rule  dig- 
charged,  with  costs:"  Doe  d.  Harwood  v.  Lippencott.  The  proposition 
there  laid  down  is  founded  upon  the  authority  of  a  very  learned  judge,(a) 
and  one  who  was  extremely  unlikely  unduly  to  incroach  upon  the  juris- 
diction of  the  court.  I  must  confess  I  do  not  see  why  a  judge  at  cham- 
bers should  not  deal  with  a  rule  to  change  the  venue,  obtained  upon  the 
conimon  affidavit,  in  the  same  manner  as  he  may  deal  with  any  other 
step  *in  the  cause  which  has  reference  to  a  mere  ordinary  point  p^n-i/* 
of  practice.  ^ 

With  respect  to  the  merits, — I  see  nothing  which  ought  to  deprive  the 
defendant  of  the  right  to  change  the  venue.  The  plaintiff  thought  fit  to 
lay  the  venue  in  a  county  where  it  ought  not  to  have  been  laid.  The 
defendant  had  a  strict  legal  right  to  change  the  venue  upon  the  usual 
affidavit, — a  right  of  which  he  is  not  to  be  deprived  without  some  sub- 
stantial ground :  he  was  not  asking  a  favour.  What  are  the  circum- 
stances that  are  relied  upon  to  remove  him  from  that  position  ?  The 
defendant,  on  the  23d  of  February,  took  out  a  summons  for  further  time 
to  plead ;  the  effect  of  which  was,  to  prevent  the  plaintiff  from  signing 
judgment  during  the  remainder  of  the  day,  after  the  summons  was 
returnable.(i)  He  takes  out  the  summons  in  the  ordinary  form,  not 
consenting  to  give  up  any  legal  right,  but  exposing  himself  to  the  dis- 
cretion of  the  judge.  Why  should  he  be  held  to  have  thereby  lost  a 
right  to  take  any  incidental  step  in  the  cause  ?     It  is  said  he  gained 

(a)  Mr.  Baron  Wood. 

(6)  Vide  Archb.  Pract.  8th  edit.,  vol.  i.  p.  216,  toI.  ii.  p.  1436 ;  Beatley  t.  Bailey,  4  D.  &  L, 
271. 
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time  to  plead  at  least  daring  the  remainder  of  the  24th.  Bat  the  plain- 
tiff might  have  signed  judgment  on  the  23d.  Suppose  the  summons  had 
been  taken  out  for  any  other  purpose.  A  defendant  often  has  grounds 
to  urge  before  the  judge,  why  terms  should  not  be  imposed  upon  him.  I 
cannot  say,  that,  by  taking  out  a  summons  in  the  usual  terms,  he  so 
conclusively  binds  himself  to  take  an  order  imposing  the  usual  condi- 
tions, as  to  deprive  himself  of  any  Collateral  right.  It  is  said  the  plain- 
tiff might  have  been  delayed.  Even  if  the  summons  had  that  effect,  I 
think  there  ought  to  be  some  more  substantial  ground  for  depriving 
the  defendant  of  the  right  the  law  has  given  him  to  have  the  cause 
j^  ^_  *tried  in  the  county  where  the  cause  of  action  arose,  and  there- 
J  fore  that  the  rule  for  setting  aside  my  brother  Coltman's  order 
should  be  made  absolute.  If  I  could  have  satisfied  myself,  I  should 
have  been  well  content  to  have  decided  the  other  way,  seeing  that  there 
has  been  greater  delay  than  there  should  have  been. 

CoLTMAN,  J.  When  an  order  is  made  for  time  to  plead,  it  seems 
that  the  party  has  a  right  to  a  reasonable  time  to  determine  whether  or 
not  he  will  avail  himself  of  it.  The  doubt  upon  which  I  acted  at  cham- 
bers, was,  that,  the  time  for  pleading  having  expired  before  the  sum- 
mons was  taken  out,  and  the  defendant  not  choosing  to  avail  himself  of 
the  order,  it  stood  as  if  the  summons  had  been  dismissed,  and  therefore 
that  the  defendant  was  too  late  to  move  to  change  the  venue ;  or  that, 
assuming  that  he  might  have  such  right,  he  could  not  use  it  for  a  colla- 
teral purpose.  I  now,  however,  entirely  acquiesce  in  the  view  taken  by 
the  lord  chief  justice. 

Maule,  J.  I  also  think  the  defendant  has  been  quite  regular  in  his 
proceedings.  The  defendant,  it  appears,  after  his  time  for  pleading  had 
expired,  took  out  a  summons  for  time  to  plead.  He  had  an  intimation 
that  he  might  have  time  upon  certain  terms.  He  was,  according  to  the 
undoubted  practice  of  the  court,  entitled  to  a  reasonable  time  to  consi- 
der whether  or  not  he  would  accept  the  order  upon  the  terms  proposed. 
Before  the  expiration  of  that  reasonable  time,  he  determined  not  to 
accept  it,  and  then  obtained  a  rule  to  change  the  venue  upon  the  ordi- 
nary afiidavit,  and  delivered  a  plea.  He  has  been  perfectly  regular 
throughout :  and  it  is  difficult  to  say  that  his  proceeding  should  be  set 
aside,  because  he  might  have  been  influenced  by  some  motive  other  than 
the  law  will  justify.  If  that  could  be  done,  it  would  to  a  very  inconve- 
^„  nient  degree  *in  many  cases  let  in  an  inquiry  into  a  man's  secret 
J   motives. 

Cresswell,  J.  I  am  inclined  to  think  that  the  order  of  my  brother 
GoLTMAN  was  right,  and  that  this  rule  should  be  discharged.  If  it  be 
clear  that  the  defendant  would  have  had  the  whole  of  the  24th  to  plead, 
in  the  event  of  his  summons  having  been  dismissed,  then  I  admit  he 
would  have  had  a  right  on  that  day  to  move  to  change  the  venue.  But 
I  find  no  case  that  lays  it  down,  that,  where  further  time  is  refused,  the 


6  MANNING,  GRANGER,  &  SCOTT.  318 

defendant  has  the  rest  of  that  day  to  plead,  the  summons  having  been 
taken  out  after  the  expiration  of  the  time  for  pleading.(a)  When  an 
application  is  made  by  summons  to  set  aside  any  proceeding,  and  the 
judge  decides  that  the  party  was  wrong  in  saying  that  he  was  not  bound 
to  take  the  next  step,  there  he  has  the  whole  of  that  day  for  taking  the 
step.  But  that  case  differs  from  this.  I  cannot  help  thinking,  that,  if 
this  summons  had  been  dismissed,  the  plaintiff  might  have  signed  judg- 
ment immediately.  Instead  of  the  summons  being  dismissed  in  this 
case,  an  order  was  made  upon  certain  terms.  I  am  not  aware  that  a 
party  has  time  allowed  him  to  deliberate  whether  he  will  take  the  order 
he  has  asked  for,  or  not.  In  some  cases,  a  defendant  has  time  to  consi- 
der whether  he  will  abandon  his  summons :  but,  if  he  once  takes  the 
order,  he  must  admit  that  he  takes  some  benefit  under  it.  If  I  am 
right  in  saying  that  the  plaintiff  might  have  signed  judgment  on  the 
24th,  the  defendant  has  clearly  had  some  advantage  by  the  order :  and, 
if  so,  the  learned  judge  had  reason  to  think  that  the  *defendant  r^n-tQ 
was  guilty  of  something  like  a  fraud,  in  using  the  summons  '- 
merely  as  a  pretence  for  obtaining  time,  and  consequently  was  right  in 
discharging  the  rule  to  change  the  venue. 

Rule  absolute. 

(a)  A  summons  taken  out  after  the  expiration  of  the  time  for  pleading,  is  not  a  stay  of  pro- 
ceedings,— see  Calze  v.  Lord  LyitUton,  2  Sir  W.  Blac.  954,  Bametl  v.  Newton,  1  Chitt.  Rep. 
689,— until  it  is  returnable,— i4nM*//  ▼.  Metcalf,  2  N.  R.  169;  Kedford  v.  Edie,  6  Taunt.  240; 
Morrii  T.  HufU,  2  B.  &  Aid.  355. 
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On  the  4th  of  November,  shares  in  a  projected  railway  company  were  allotted  to  the  plaintiflTt 
on  the  14th,  he  paid  the  deposit  thereon  ;  on  the  6th  of  December,  a  report  was  made  by  the 
defendant  (who  had  inspected  the  proposed  line)  to  the  committee  of  management,  of  which 
be  was  a  member,  showing,  that  all  the  essential  statements  in  the  prospectus  which  the 
committee  had  issued  were  false,  and  that  the  undertaking  could  not  be  prosecuted :  on  the 
13th  of  December,  the  plaintiff,  in  ignorance  of  that  report  having  been  made,  signed  the 
parliamentary  contract  and  subscribers*  agreement. 

In  assumpsit  for  money  had  and  received  brought  to  recover  back  the  deposit  so  paid,  tiro 
questions  vrere  left  to  the  jury, — firyt,  whether  the  undertaking  to  which  the  plaintifT  had 
subscribed,  had  been  abandoned, — secondly,  whether  the  plaintiff's  signature  to  the  sub- 
teribers*  agreement  had  been  obtained  by  fraud. 

The  jury  having  returned  a  verdict  for  the  plaintiff— the  court  refused  to  disturb  it. 

Assumpsit  for  money  had  and  received,  interest,  and  money  due  upon 
an  account  stated.     Plea,  non  assumpsit. 

The  action  was  brought  by  the  plaintiff  to  recover  from  the  defendant, 
a  member  of  the  provisional  and  managing  committees  of  the  Manchester- 
and-Leeds-Direct  Railway,  the  sum  of  thirty  guineas  paid  by  him  to  the 
committee  for  an  allotment  of  fifteen  shares  in  the  concern. 

The  cause  was  tried  before  Maule,  J.,  at  the  sittings  in  Middlesex  in 
Easter  term  last.  The  facts  were  as  follows : — In  September,  1845,  a 
prospectus  was  issued  for  the  formation  of  the  company  in  question, 
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describing  its  objects,  and  the  amount  of  capital,  and  the  number  of 
*^201  s'^*^®^  ^^^^  which  it  was  to  be  divided.  On  the  4th  *of  November, 
-*  fifteen  shares  were  allotted  to  the  plaintiff,  the  deposit  of  21.  2t, 
upon  which  he  paid  on  the  14th  ;  and  on  the  13th  of  December  he  signed 
the  parliamentary  contract  and  subscribers'  agreement. 

The  defendant's  assent  to  act  as  a  provisional  committee  man  was 
proved ;  and  it  was  also  proved  that  he  attended,  and  acted  as  a  member 
of  the  committee  of  management,  at  meetings  held  on  the  Ist,  3d,  and 
4th  of  November,  1845 ;  that,  on  the  6th  of  that  month,  he  with  other 
members  of  the  committee,  inspected  the  proposed  line,  and  afterwards 
(on  the  6th  of  December)  reported  to  the  managing  committee  that  all 
the  essential  statements  in  the  prospectus,  as  to  the  practicability  of  the 
line  indicated,  and  the  amount  of  capital  necessary,  were  false,  and  that 
the  undertaking  could  not  be  carried  into  effect. 

There  was  no  evidence  that  the  plaintiff  ever  saw  that  report,  or  that 
it  was  ever  communicated  to  any  one  except  the  committee.  It  also 
appeared  that  the  defendant  was  active  in  causing  the  subscribers'  agree- 
ment to  be  signed,  after  the  date  of  his  report. 

On  the  part  of  the  defendant,  it  was  insisted, — ^first,  that,  inasmuch  as 
the  plaintiff  had  paid  the  money  under  a  valid  contract,  there  being  no 
suggestion  of  fraud  prior  to  the  4th  of  November,  when  he  engaged  to 
3xecute  the  parliamentary  contract  and  subscribers*  agreement,  and  there 
being  no  evidence  that  the  undertaking  had  been  abandoned,  the  action 
was  not  maintainable, — secondly,  that,  assuming  there  had  been  fraud, 
there  was  no  evidence  to  show  that  the  defendant  was  a  party  to  it ;  but, 
on  the  contrary,  the  report  put  in  showed  that  he  was  deceived. 

For  the  plaintiff,  it  was  insisted  that  his  right  to  maintain  this  action 
was  not  affected  by  his  execution  of  the  parliamentary  contract  and 
^oQi-i  subscribers'  agreement,  ""which  had  been  obtained  by  means  of  a 
fraudulent  suppression  of  facts  which  ought  to  have  been  com- 
municated to  him. 

The  learned  judge  left  two  questions  to  the  jury, — ^first,  whether  the 
undertaking  in  respect  of  which  the  plaintiff  paid  his  money,  had  be- 
come abortive,  and  been  abandoned, — secondly,  whether  the' plaintiff's 
execution  of  the  parliamentary  contract  and  subscribers*  agreement,  had 
been  obtained  by  fraud. 

The  jury  answered  both  questions  in  the  aflBrmative ;  and  a  verdict 
was  accordingly  entered  for  the  plaintiff,  damages  SIL  10«. 

Byle8y  Serjt.,  in  Easter  term  last,  pursuant  to  leave  reserved  to  him 
at  the  trial,  moved  for  a  rule  nisi  to  enter  a  nonsuit.  There  was  no 
proof  of  any  fraud  by  the  defendant  personally ;  and,  if  any  fraud  has 
been  committed  by  his  co-directors,  that  will  not  make  him  personally 
liable.  In  Atkinson  v.  Pocock,  1  Exch.  796,  12  Jurist,  60,  which  was 
an  action  like  this,  Parke,  B.,  says  (12  Jurist,  60) :  '^  To  make  out  fraud, 
you  must  show  some  wilful  misrepresentation ;  as  in  the  case  of  Chan- 
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delor  V.  LopuSj  Cro.  Jac.  4,(a)  where  a  man  warranted  a  ston^  to  be  a 
bezoar-stone,  which  was  not  so  in  reality.     A  mere  untruth,  innocently 
told,  is  not  sufScient.     You  are  responsible  for  the  fraud  of  your  agent 
fwting  in  the  course  of  his  business.     In  ffem  v.  Nichohj  1  Salk.  289, 
where  the  factor  abroad  of  an  English  merchant  sold  one  kind  of  silk 
for  another,  Lord  Holt  held  that  the  merchant  was  answerable  for  the 
deceit  of  his  factor,  civiliter,  but  not  eriminaliter.     In  the  case,  also, 
*of  Comfoot  V.  Fowkej  6  M.  &  W.  368,  where  the  agent  of  a  r^ooo 
party  letting  a  house,  made  a  false  representation  respecting  it, 
which  he  did  not  know  to  be  false,  although  his  principal  did,  the  ma- 
jority of  this  court  held  that  a  plea  of  fraud  in  the  principal  was  not 
made  out.     But  the'  parties  who  carry  on  the  business  of  a  railway 
scheme  are  not  agents  for  each  other  in  this  sense."     [Cress well,  J. 
Suppose  the  engineers  make  a  false  statement,  and  the  committee  publish 
that  statement  in  a  prospectus  vouched  with  their  names,  and  the  plain- 
tiff in  consequence  parts  with  his  money, — are  the  committee-men  not 
responsible  for  that  fraud  ?]     Clearly  not,  unless  it  is  shown  that  they 
were  cognisant  of  the  falsehood.     [Cbesswell,  J.     The  doctrine   of 
Lord  Tentbrden  is,  that,  if  a  man  undertakes  to  publish  as  true  that 
which  he  does  not  know  to  be  true,  he  is  responsible  if  it  should  turn 
out  to  be  false.     Wilde,  G.  J.     That  is,  where  he  is  in  a  situation  to 
know  the  falsehood  of  that  which  he  publishes,  and  neglects  to  avail 
himself  of  the  means  of  knowledge  that  are  within  his  power.     Sup- 
pose the  misrepresentation  was  in  a  mere  engineering  matter,  which  they 
could  not  be  expected  to  understand,  would  the  committee  be  responsi- 
ble for  that  ?]     There  clearly  was  no  fraud  here,  when  the  plaintiff" 
applied  for  the  shares ;  and  none  at  any  time  to  which  the  defendant 
was  a  party.     In  Atkinson  v.  Pococh^  the  Lord  Chief  Baron  is  repre- 
sented to  have  told  the  jury,,  that  '^  no  amount  of  misrepresentation 
short  of  an  act  of  swindling^  would  be  sufiScient  to  avoid  the  deed ; 
that  he  was  also  of  opinion  that  the  fraud,  if  there  was  one,  must  be 
traced  to   the  defendant   himself, — the   misrepresentations  of  others, 
even  if   they  did   amount  to  swindling   on  the   part  of  those   who 
used  them,  and,  although   those   parties   were   co-directors   with   the 
♦defendant, — ^for  whose  common  acts  in  general  he  would  be  r^ooo 
responsible, — would  not  be  sufficient  to  fix  the  defendant  with 
fraud ;  for,  when  a  man  employs  an  agent,  he  must  not  be  understood 
as  authorizing  that  agent  to  commit  a  fraud  for  him.''     [Wilde,  C.  J. 
The  question  here  is,  whether  it  was  properly  left  to  the  jury  to  say, 
whether  or  not  there  was  fraud  in  getting  parties  to  sign  the  agreement, 
suppressing  facts  that  ought  to  have  been  disclosed.     The  evidence  of 
fraud  was  the  concealment  of  the  report  of  the  6th  of  December,  which 
contained  information  that  was  important  to  the  plaintiff,  but  the  com- 
munication of  which  was  studiously  confined  to  the  committee.     It  was 

(a)  Commented  on  in  1  Smith,  L.  C.  77. 
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for  the  jury  to  say  whether  the  deed  was  not  removed  out  of  the  way,  by 
reason  of  this  fraudulent  suppression  of  facts  within  the  defendant's 
knowledge.]  The  jury  have  not  found  that  the  defendant  was  a  party 
to  that  suppression.  [Wilde,  C.  J.  It  was  as  much  his  duty  to  make 
known  the  truth,  as  it  was  any  one  else's.]  In  Garwood  v.  JSde,  1 
Exch.  264,  an  allottee  of  shares  in  a  railway  company  provisionally 
registered,  paid  a  deposit  of  21.  12«.  6rf.  per  share,  and  signed  the  sub- 
scribers' agreement, — which  gave  the  provisional  directors  power  to  carry 
on  the  undertaking  or  any  part  of  it,  or  to  abandon  the  whole  or  any 
part  of  it ;  and,  out  of  the  moneys  which  should  come  to  their  hands  by 
way  of  deposit  or  otherwise,  to  make  such  deposits  or  investments  as 
might  be  required  by  the  standing  orders  of  parliament,  and  also  to  pay 
salaries,  &c.,  and  also  the  costs  of  obtaining  acts  of  parliament,  &c.,  and 
generally  to  apply  such  moneys  in  paying  and  satisfying  all  other  costs, 
expenses,  or  liabilities  which  they  might  incur  in  relation  to  the  undertak- 
ing. The  scheme  proved  abortive,  and  the  company  was  dissolved  under 
*Q04"I  ^^®  provisions  of  the  9  &  10  Vict.  c.  28.  In  an  action  to  *recover 
back  the  deposit, — it  was  held,  that  the  plaintiff,  by  executing  the 
deeds,  had  authorized  the  directors  to  dispose  of  the  money,  and  there- 
fore could  not  recover  back  any  part  of  the  deposit.  So,  in  Clements  v. 
Todd,  1  Exch.  268,  the  plaintiff  signed  an  application  for  shares  in  a 
railway  company  provisionally  registered.  The  application  contained 
the  usual  undertaking  to  sign  the  subscribers'  agreement  and  parliamen- 
tary contract,  when  required.  The  plaintiff  had  no  letter  of  allotment ; 
but,  having  paid  the  deposit,  he  received  scrip-certificates  in  the  usual 
form,  stating  that,  ''  the  subscribers'  agreement  and  parliamentary  con- 
tract had  been  signed  by  the  person  to  whom  the  certificates  were 
issued."  The  plaintiff,  in  fact,  never  signed  either  the  subscribers'  agree- 
ment oi;  parliamentary  contract.  The  scheme  having  proved  abortive, — 
in  an  action  to  recover  back  the  deposit,  it  waa  held  that  the  plaintiff 
had  placed  himself  in  the  same  situation  as  if  he  had  signed  the  subscri- 
bers' agreement  and  parliamentary  contract,  and  could  not  recover. 
[Gresswell,  J.  There  is  an  essential  difference  between  that  case  and 
this.  The  plaintiff  there,  by  his  letter  of  application,  undertook  to  sign 
the  parliamentary  contract  and  subscribers'  agreement :  he  accepted  the 
scrip-certificates  upon  a  statement  that  he  had  done  so.  Here,  however, 
there  was  no  evidence  of  any  such  contract.(a)  NockelU  v.  Crosby,  3 
B.  k  C.  814,  5  D.  &  R.  751,  Wahtah  v.  Spottiswoode,  15  M.  &  W.  501, 
and  that  class  of  cases,  show  that  money  had  and  received  will  lie  to 
recover  back  deposits  paid  for  shares  in  an  abortive  or  fraudulent  scheme.] 
*QOf;i  *WiLDE,  C.  J.  We  will  speak  to  my  brother  Maule  before  we 
J  say  whether  the  rule  shall  go  or  not. 

Cur.  adv.  vuU. 

{a)  The  letter  of  application  for  shares  was  not  produced  in  this  case.    See,  as  to  the  letter 
f»f  allotment,  Clarke  v.  Chaplin,  1  Exch.  26,  16  Law  Journ.,  Exch.  N.  S.  246. 
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Wilde,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  brought  to  recover,  as  money  had  and  received  to 
the  use  of  the  plaintiff,  a  sum  which  the  plaintiff  had  paid  by  way  of 
deposit  or  subscription  for  certain  shares  allotted  to  him  in  the  Man- 
chester-and-Leeds-Direct  Railway. 

The  defendant  had  been  a  member  of  the  provisional  committee, 
and  of  the  managing  committee,  to  whom  the  subscription  had  been 
paid. 

The  plaintiff's  claim  was  put  upon  two  grounds, — first,  that  he  had 
been  induced  to  become  a  subscriber  or  shareholder,  and  to  pay  his 
money,  by  means  of  false  and  fraudulent  representations  contained  in  the 
prospectuses  which  had  been  issued  to  the  public, — secondly,  that  the 
consideration  upon  which  the  money  had  been  paid  had  failed,  the 
undertaking  in  respect  of  which  the  money  had  been  paid  having  been 
abandoned. 

The  evidence  offered  to  establish  the  first  ground,  was,  a  report  drawn 
by  the  defendant,  and  presented  to  the  general  committee  of  manage- 
ment, of  which  he  was  a  member,  stating  that  the  defendant  and  others 
had  inspected  the  line  of  the  proposed  railway,  and  had  discovered  that 
all  the  essential  details  respecting  the  proposed  undertaking,  contained 
in  the  prospectuses,  were  false,  that  is,  as  to  the  practicability  of  con- 
structing the  proposed  line  of  railway,  and  the  amount  of  the  necessary 
capital :  and  the  report  in  effect  stated  that  the  undertaking  proposed  by 
the  prospectus  could  not  be  carried  into  effect. 

♦The  defendant  relied  upon  two  grounds  of  defence, — first,  p^qofi 
it  was  denied  that  the  original  undertaking  had  been  abandoned,  '- 
— secondly,  that,  supposing  the  plaintiff  would  otherwise  have  been 
entitled  to  recover,  he  was  precluded  from  maintaining  the  present 
action,  by  the  execution  of  the  subscribers'  agreement,  whereby  he  had 
authorized  the  managing  committee  to  deal  with  the  subscription  in  a 
manner  that  was  inconsistent  with  the  claim  in  this  action. 

The  plaintiff  insisted  that  such  agreement  could  not  be  available  as 
an  answer  to  his  demand,  upon  the  ground  that  the  facts  known  to  the 
defendant,  and  the  committee  of  which  he  was  a  member,  and  which 
were  detailed  by  the  defendant  in  his  report  of  the  6th  of  December, 
had  been  improperly  suppressed  and  forborne  to  be  communicated  to 
him  when  his  signature  was  obtained  to  the  agreement. 

It  appeared  that  the  agreement  set  up  had  been  prepared  in  the 
month  of  November,  when  the  defendant  desired  the  secretary  to  procure 
it  to  be  signed  by  the  subscribers,  and  that  the  secretary  accordingly 
continued  to  procure  signatures  up  to  and  after  the  13th  of  December, 
when  the  plaintiff's  signature  was  obtained ;  and  it  was  not  contended 
that  any  communication  was  made  of  the  contents  of  the  report,  except 
to  the  committee. 

Upon  this  case,  two  questions  were  left  to  the  jury, — first,  whether 
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the  undertaking  to  which  the  plaintiff  had  subscribed  had  been  aban- 
doned,— secondly,  whether  the  plaintiff's  signature  to  the  subscribers' 
agreement  had  been  obtained  by  fraud.  The  jury  found  both  proposi- 
tions in  the  affirmative,  and  a  verdict  was  entered  for  the  plaintiff. 

The  defendant  had  objected  that  there  was  no  evidence  proper  to  be 

*^97T  s^"^™^^^®^  ^^  ^'^  j^^y  ^pon  either  of  *  these  questions.    The  judge 

-I  ruled  otherwise,  but  gave  the  defendant  leave  to  move  to  enter  a 

verdict  for  him,  if  the  court  should  think  the  objection  well  founded. 

My  brother  Byhz  accordingly  moved  for  a  rule  to  show  cause. 

We  postponed  the  decision  upon  the  application,  that  we  might  refer 
to  my  brother  Maule,  and  read  his  notes  of  the  evidence  given  at  the 
trial  'y  which  we  have  accordingly  done.  By  those  notes,  it  appears  that 
the  defendant,  on  the  6th  of  December,  drew  up.  the  report  before 
referred  to,  stating,  in  effect,  that  the  undertaking  to  which  the  plaintiff 
had  become  a  subscriber,  was  found  to  be  impracticable ;  and  it  further 
appears  by  the  evidence  that  all  intention  of  even  attempting  to  carry  it 
into  effect,  had  been  actually  abandoned,  although  the  managing  com- 
mittee had  not  been  dissolved,  and  were  engaged  in  considering  some 
suggestions  which  had  been  made  for  adopting  a  substituted  line. 
Further,  that,  although  more  than  a  reasonable  time  had  elapsed  for 
raising  th^  proposed  capital,  a  very  inconsiderable  proportion  of  that 
inadequate  capital  had  been  subscribed  for,  and  that  no  steps  had  been 
taken  to  increase  it.  In  fact,  there  was  abundant  evidence  to  be  sub- 
mitted to  the  jury  upon  the  question  of  the  abandonment  of  the  original 
undertaking,  and  to  support  the  finding  of  the  jury  upon  it. 

Upon  the  second  question,  the  draft  report  of  the  defendant  proved 
the  falsehood  of  the  material  statements  in  the  prospectus,  and  the 
impracticability  of  the  original  project:  and  the  agreement  itself 
imported  that  the  original  undertaking  was  in  due  course  of  prosecution, 
although  the  defendant  and  those  who  procured  the  signature  knew  such 
undertaking  to  be  impracticable,  and  that  it  had  in  truth  been  aban- 
*3281  ^^^^^  *  ^^^  ^^  *^^^  ^^^  pretended  that  any  of  these  circumstances 
were  communicated  to  the  plaintiff  when  his  signature  was 
obtained. 

We  think,  therefore,  that  the  finding  of  the  jury,  that  such  signature 
was  obtained  by  fraud,  was  well  warranted  by  the  evidence ;  and,  conse- 
quently, there  is  no  ground  for  granting  a  rule  in  this  case. 

Rule  refused. 
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EDWARDS  and  Others  v.  LAWLESS.    June  26. 

In  an  action  by  the  solicitors  of  a  proposed  railway  company,  against  A.,  a  member  of  the  pro- 
visional committee,  for  work  done  by  them  for  the  company,  before,  whilst,  and  after  A.  was 
a  member,  a  delivery  of  a  signed  bill,  addressed  to  the  committee,  to  B.,  an  earlier  member 
of  the  committee,  at  hit  place  of  business,  and  containing  some  items  incurred  before  A. 
became  a  member,  is  not  a  sufficient  delivery  within  the  statute  6  &,  7  Vict.  c.  73,  s.  37,  to 
charge  A. 

This  was  an  action  of  debt  for  work  and  labour  by  the  plaintiffs  as 
solicitors  to  a  projected  railway  company,  for  money  paid,  and  for  money 
due  upon  an  account  stated. 

•The  third  plea, — which  was  pleaded  to  all  except  the  account  p^oon 
stated, — alleged  that  the  action  was  brought  after  the  passing  of  '- 
the  statute  6  &  7  Vict.  c.  73,  and  that  the  plaintiffs  did  not,  one  calendar 
month  before  the  commencement  of  the  suit,  deliver  unto  the  defendant 
(he  being  the  party  to  be  charged  therewith),  or  send  by  post  to,  or 
leave  for  him  at,  his  counting-house,  office  of  business,  dwelling-house, 
or  last  known  place  of  abode,  or  at  either  of  such  places,  any  signed  bill, 
in  compliance  with  the  37th  section  of  the  statute. 

Replication,  that  the  plaintiffs  did,  one  month  before  the  commence- 
ment of  the  action,  deliver  unto  the  defendant  a  signed  bill,  &c.,  in 
compliance  with  the  said  statute.     Issue  thereon. 
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The  cause  was  tried  before  Rolfe,  B.,  at  the  last  summer  assizes  at 
Leicester.  The  defendant  was  a  member  of  the  provisional  committee 
of  The  Great  Manchester-Rugby-and-Southampton  Railway  Company. 
The  bill,  in  respect  of  which  the  action  was  brought,  was  for  business 
done  by  the  plaintiffs  as  solicitors  to  the  company,  in  September,  1845, 
and  the  several  succeeding  months.  Some  of  the  charges  were  for 
business  done  before  the  defendant  became  connected  with  the  company, 
and  some  for  business  done  after  he  had  ceased  to  have  any  share  in  it 
The  whole  amount  of  it  was  about  1400Z.  The  only  evidence  of  the 
delivery  of  a  signed  bill,  pursuant  to  the  statute,  was,  that  a  bill 
addressed  to  the  committee,  and  signed  by  the  plaintiffs,  was  delivered 
to  one  Moore  (who  was  also  a  member  of  the  provisional  committee,  but 
who  became  so  at  a  different  period  from  the  defendant),  at  his  place  of 
business  in  Milk  Street,  Gheapside.  The  company,  it  appeared,  had 
offices  in  Bank  Buildings,  Gresham  Street. 

♦QQn       ^^  *^®  P^^^  ^^  *^®  defendant,  it  was  insisted  that  this  *was 
-^  not  a  sufficient  delivery  within  the  statute  to  charge  him  with 
the  bill.(a) 

A  verdict  was,  by  his  lordship's  direction,  found  for  the  plaintiff, 
damages  492Z. ;  and  leave  was  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit. 

Whitehurst,  in  Michaelmas  term  last,  accordingly  obtained  a  role  nisi. 
He  cited  Manning  v.  Glyn^  1  Jones  Exch.  (Irish),  513. 

Bumfrey  and  Fhipson  now  showed  cause.  The  bill  in  question  was 
addressed  "  To  the  Provisional  Committee  of  The  Great-Manchester- 
Rugby-and-Southampton  Railway  Company.  Moore,  to  whom  it  was 
delivered,  was  a  member  of  the  provisional  committee,  and  a  co-con- 
tractor with  the  defendant.  The  question  is,  whether  a  personal  delivery 
to  one  of  several  co-contractors  does  not  enure  as  a  delivery  to  all, 
within  the  statute  6  &  7  Vict.  c.  73,  s.  37,  or  whether  it  is  necessary  in 
such  a  case  to  deliver  a  copy  of  the  bill  to  each  co-contractor.  [Wilde, 
C.  J.  Or  to  deliver  it  at  the  joint  place  of  business.  Cresswell,  J. 
The  bill  being  one  charging  the  provisional  committee  of  a  railway  com- 
pany.] The  words  of  the  act  are,  that  "  no  attorney  or  solicitor,  nor 
any  executor,  administrator,  or  assignee  of  any  attorney  or  solicitor, 
shall  commence  or  maintain  any  action  or  suit  for  the  recovery  of  any 
fees,  charges,  or  disbursements  for  any  business  done  by  such  attorney 
or  solicitor,  until  the  expiration  of  one  month  after  such  attorney  or 
solicitor,  or  executor,  administrator  or  assignee  of  any  such  attorney  or 
*3321  s^l^^^^^^j  shdkil  have  delivered  unto  the  party  to  be  charged  Hhere- 
with,  or  sent  by  the  post  to,  or  left  for  him  at,  his  counting- 
house,  office  of  business,  dwelling-house,  or  last  known  place  of  abode, 

(a)  Another  objection, — which,  however,  it  became  unnecessary  to  consider, — was,  that 
there  was  no  sufficient  description  of  the  business  done,  within  the  principle  of  MartindaU  ▼. 
Falkner,  2  Man.  Gr.  &  S.  706,  and  that  class  of  cases. 
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a  bill  of  sach  fees,  charges,  and  disbursements,  and  which  bill  shall 
either  be  subscribed  with  the  proper  hand  of  such  attorney  or  solicitor 
(or,  in  the  case  of  a  partnership,  by  any  of  the  partners,  either  with  his 
own  name,  or  with  the  name  or  style  of  such  partnership),  or  of  the 
executor,  administrator,  or  assignee  of  such  attorney  or  solicitor,  or  be 
enclosed  in  or  accompanied  by  a  letter,  subscribed  in  like  manner,  refer 
ring  to  such  bill."  The  delivery  would  not  be  bad,  even  if  the  bill  had 
no  heading  at  alh  [Gresswell,  J.  Can  the  party  be  charged,  unless 
by  his  own  name,  or  by  the  name  of  a  firm  of  which  he  is  a  member  ? 
Wilde,  C-  J,  Could  this  defendant  have  procured  the  bill  to  be  taxed  ?] 
Whether  or  not  the  defendant  could  have  procured  the  bill  to  be  taxed, 
depends  upon  whether  or  not  he  is  a  co-contractor  with  Moore  and  the 
other  members  of  the  committee.  In  Crowder  v.  Shee^  1  Campb.  437, 
it  was  held,  that,  where  several  are  jointly  liable  to  an  attorney  for  busi- 
ness done,  the  delivery  of  a  copy  of  the  bill  to  one  of  them  is  sufficient 
to  maintain  a  separate  action  against  any  of  the  others.  So,  in  Finchett 
Y.  Eow,  2  Campb.  277,  it  was  held,  that,  where  two  persons  are  liable 
to  an  attorney  for  business  done  on  their  joint  retainer,  it  is  sufficient 
for  him  to  deliver  a  copy  of  his  bill,  in  pursuance  of  the  2  6.  2,  c.  23, 
to  one  of  them,  from  whom  he  received  his  instructions,  and  to  whom 
the  management  of  the  business  was  left  by  the  other.  In  Taylor  v. 
Hodgson^  3  D.  &  L.  115,(a)  it  was  held,  that,  where  an  attorney 
encloses  an  unsigned  bill  of  costs  in  a  letter  signed  by  him,  and  the  bill 
of  costs  does  not  on  the  face  of  it  show  who  is  the  party  chargeable 


therewith,  the  letter  *may  be  referred  to,  to  supply  that  defect. 
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That  is  going  somewhat  beyond  the  literal  meaning  of  the  act. 
[Cresswell,  J.  As  regards  signature,  the  statute  puts  the  letter  and 
the  bill  upon  the  same  footing.]  In  Vincent  v.  Slaymaher^  12  East, 
372,  a  party  in  a  cause  having  changed  his  attorney  in  the  progress  of 
it,  a  judge's  order  was  afterwards  obtained  by  the  second  attorney  for 
the  delivery  of  a  signed  bill  by  the  first  attorney,  under  the  statute  2 
G.  2,  c.  23,  8.  23,  which  delivery  was  accordingly  made  to  the  second 
attorney  in  the  cause, — it  was  held  that  this  was  a  sufficient  delivery  to 
the  party  to  be  charged  therewith^  within  the  words  and  meaning  of  that 
statute,  80  as  to  enable  the  first  attorney  to  bring  his  action  against  the 
client  for  the  amount  of  such  bill. 

Whitehurst  and  Keane^  in  support  of  the  rule.  To  hold  the  bill  in 
the  present  case  to  be  sufficiently  delivered,  would  open  the  door  to  the 
grossest  frauds.  There  has  been  no  delivery,  as  there  ought  to  have 
been,  at  the  place  of  business  of  the  company.  The  bill  was  privately 
delivered  to  Moore,  for  the  purpose  of  collusion  and  fraud.  The  head- 
ing of  the  bill  does  not  sufficiently  designate  the  party  intended  to  be 

(o)  Cor.  Wightman,  J. 
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charged  therewith.  The  language  of  the  existing  act  is  the  same  in  this 
respect  as  that  of  the  2  6.  2,  c.  23,  s.  23.  Manning  v.  Glyn^ — ^where 
it  vas  held,  that,  in  an  action  by  an  attorney  for  his  costs,  it  most 
appear  on  the  face  of  the  bill  of  costs  served  on  the  defendant,  that  the 
plaintiff  seeks  to  charge  him  with  the  amount  thereof, — is  precisely  in 
point.  "  The  statute,"  says  JoY,  C.  B.,  "  requires  the  bill  of  costs  to 
be  served  on  the  person  to  be  charged  therewith ;  and  we  think,  that, 
mooA-y  if  i^  ^^  ^^^  headed  with  the  name  of  the  person  to  be  ^charged 
therewith,  the  person  served  cannot  tell  whether  he  has  anything 
to  do  with  it  more  than  any  other  member  of  the  community."  And 
that  view  is  confirmed  by  Taylor  v.  Hodgnon, 

WiLBE,  C.  J.  The  court  are  agreed  that  there  has  been  no  suflScient 
delivery  of  the  bill  of  costs  in  this  case  to  charge  the  present  defendant. 
The  case  is  not  one  that  falls  within  the  ordinary  rule  as  to  the 
delivery  of  a  bill  to  one  of  several  co-contractors.  In  considering  this 
question,  regard  must  be  had  to  the  peculiar  nature  of  the  concern. 
The  parties  who  are  sought  to  be  affected  by  the  delivery  of  the  hill, 
came  into  the  concern  at  different  times.  Moore,  the  person  to  whom 
the  bill  was  delivered,  joined  the  company  before  the  defendant ;  and 
there  are  large  items  in  the  bill  for  charges  incurred  before  as  well  as 
after  the  defendant  became  connected  with  the  company.  The  hill, 
therefore,  containing  items  for  which  the  defendant  clearly  was  not  lia- 
ble, the  question  is  whether  Moore  stood  in  such  a  relation  to  him  as  to 
make  a  delivery  of  the  bill  to  Moore  a  delivery  to  the  defendant.  It 
must  be  borne  in  mind  that  the  delivery  did  not  take  place  at  the  office 
of  business  of  the  company,  but  at  the  private  place  of  business  of 
Moore.  Without  expressing  any  opinion  as  to  how  far  a  delivery  of  a 
6ill  to  one  of  several  co-contractors,  would  enure  as  a  delivery  to  charge 
all, —  but  looking  at  this  individual  Moore  as  a  member  of  the  committee 
of  the  company, —  the  question  is,  whether  he  could  be  considered,  for 
this  purpose,  as  the  agent  of  each  and  every  member  of  the  provisional 
committee.  It  is  to  be  observed  that  there  was  a  known  place  of  busi- 
ness of  this  company,  at  which  the  delivery  might  have  been  made. 
Under  all  the  circumstances,  I  cannot  hold  the  delivery  of  the  bill  to 
Moore,  to  have  been  a  delivery  to  charge  the  defendant.  The  case  is 
*S351  ^^®*^'y  *distinguishable  from  those  of  ordinary  partners  or  co- 
contractors.  I  think  the  rule  for  entering  a  nonsuit  must  be 
made  absolute. 

GoLTMAN,  J.  I  am  of  the  same  opinion.  The  courts  have,  on  many 
occasions,  distinguished  the  case  of  a  shareholder  or  committee-man  of 
a  joint-stock  company,  from  that  of  a  member  of  an  ordinary  partner- 
abip.  The  connexion  between  the  members  of  the  provisional  committee 
of  a  joint-stock  company,  is  pretty  much  9ui  generUy  and  has  but  little 
analogy  to  that  of  ordinary  trading  firms.     A  delivery  like  this,  to  one 
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of  the  members  of  the  provisional  committee,  of  a  bill  of  costs  charging 
the  whole  of  them,  clearly  is  not  a  delivery  within  the  statute. 
V.  Williams,  J.,(a)  concurred. 

Rule  absolute  to  enter  a  nonsuit.(5) 

(a)  Cresswell,  J.,  had  gone  to  chambers. 

(6)  See  Blandy  v.  De  Burgk,  18  Law  Journ.  N.  S.,  C.  P.  2;  S.  C.  post,  H.  T.  1849.  A 
railway  company  was  formed  in  August,  1845,  and  the  defendant  became  a  member  of  the 
provisional  committee,  in  October.  .  The  company  took  offices  at  No.  43,  Moorgate  Street, 
and  put  up  a  plate  with  their  name  upon  it.  On  the  5th  of  January,  1846,  the  deposits  not 
having  been  paid,  the  project  was  abandoned.  The  defendant  was  not  shown  to  have  been  at 
the  offices  after  that  date.  In  September,  1846,  the  plaintiff,  who  had  been  employed  as  an 
aiiorney  by  the  committee,  delivered  a  signed  bill,  charging  the  committee,  at  the  offices  in 
Moorgate  Street,  where  the  brass  plate  still  remained  :— 

Held, — by  Wilde,  C.  J.,  and  V.  Williams,  J., — that  there  was  no  evidence  for  the  jury,  that 
the  plaintiflTs  bill  had  been  *'  left  for  the  defendant  at  his  office  of  business,"  within  the  6  &.  7 
Vict.  c.  73,  8.  37. 

HeU,  eantrd,  by  Coltman,  J.,  and  Maule,  J.,  that  there  was  tufieient  evidence,  that  the  bill 
had  been  so  left. 
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GAT  and  Another  v.  LANDER. 

Although  no  precise  form  of  words  is  necessary  to  constitute  a  promissory  note,  still  it  ougnt  to 
have  all  the  essentials  of  a  contract. 

A  note  payable  to  the  maker's  own  order  is  not  per  Be  a  negotiable  instrument  within  the  3  fiL 
4  Anne,  c.  9,  s.  1 :  a  payee  must  be  expressly  named,  or  must  appear  by  necessary  impli- 
cation. 

But  when  a  note  in  that  form  is  endorsed  in  blank,  and  put  in  circulation  by  the  maker,  it 
becomes,  in  effect,  a  note  payable  to  the  bearer. 

To  describe  such  an  instrument,  after  endorsement,  as  a  promissory  note,  and  as  having  been 
endorted  to  the  plaintiflf,  though  it  may  be  ground  of  demurrer,  is  no  ground  for  a  motion  in 
arrest  of  judgment. — Broum  v.  De  Winton, 

The  declaratwn  stated  that  the  defendant  made  a  promissory  note  in  writing,  and  thereby  pro- 
mised to  pay  lo  the  order  ofhim^  the  defendant^  500/.,  and  endorsed  the  said  note  to  Smith  & 
Co.,  who  endorsed  it  to  the  plaimifT: — Held,  that,  as  against  the  maker  and  endorser,  this 
was  a  valid  promissory  note  payable  to  Smith  &  Co.  or  order  ;  and  that,  although  the  count 
might  have  been  open  to  a  special  demurrer,  for  not  setting  out  correctly  the  legal  eflfect  of 
the  instrument,  there  was  no  ground  for  a  motion  in  arrest  of  judgment. — Gay  v.  Lander. 

These  were  respectively  actions  of  assumpsit,  upon  promissory  notes 
made  by  each  of  the  respective  defendants  payable  to  his  own  order,  and 
endorsed  by  them  respectively. 

In  Brown  v.  De  Winton^  the  first  count  of  the  declaration  was  as 
follows: — "For  that  whereas  the  defendant,  on  the  11th  of  September, 
1845,  made  his  promissory  note  in  writing,  and  thereby  promised  to  pay 
to  his,  the  defendant's  order,  76?.,  for  value  received,  two  months  after 
the  date  thereof, — which  period  had  elapsed  before  the  commencement 
of  this  suit :  and  the  defendant  then  endorsed  the  same  to  the  plaintiff, 
whereof  the  defendant  then  had  due  notice,  and  then,  in  consideration 
of  the  premises,  promised  to  pay  the  amount  of  the  said  note  to  the 
plaintiff,  according  to  the  tenor  and  effect  thereof." 

There  was  also  a  count  upon  an  account  stated. 
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*^S71       *The  defendant  pleaded, — except  as  to  the  first  count,  Don 
-*   assumpsit ;  and,  as  to  the  first  count, — that  he  did  not  make  the 
note, — that  he  did  not  endorse  it, — and  that  the  note  was  given  in  respect 
of  a  gambling  debt. 

The  cause  was  tried  before  Eble,  J.,  at  the  sittings  in  London,  after 
Trinity  term,  1846.  The  note,  which  was  stamped  with  a  three-and- 
sixpenny  bill  stamp,  was  in  the  following  form : — 

"London,  11  Sept.,  1845. 

"  Two  months  after  date,  I  promise  to  pay  to  my  otan  ordevy  serenty- 
five  pounds,  value  received. 

"  Lieut.  C.  L.  De  Wintok. 

"  To  Sir  J.  Kirkland  &  Co., 
"Pall  Mall." 

Endorsed — "  Lieut.  C.  L.  Db  Winton,  16th  Regiment/' 

It  was  objected  that  this  was  not  a  promissory  note,  either  at  common 
law,  or  within  the  4  &  5  Anne,  c.  9,  and,  consequently,  that  the  defend- 
ant  was  entitled  to  a  verdict  upon  the  issues  joined  on  the  second  and 
third  pleas. 

A  verdict  was  found  for  the  plaintiff*  for  the  amount  of  the  note  and 
interest, — leave  being  reserved  to  the  defendant  to  move  to  enter  a 
verdict  for  him,  if  the  court  should  be  of  opinion  that  the  note  was  not 
negotiable. 

In  Gay  V.  Lander,  the  declaration, — ^which  contained  one  coant  only, 
— stated  that  the  defendant,  theretofore,  to  wit,  on  the  8th  of  March, 
1845,  made  his  promissory  note  in  writing,  and  thereby  promised  to  pay 
to  the  order  of  him,  the  defendant,  the  sum  of  600?.,  for  value  received, 
six  months  after  the  date  thereof,  which  period  had  elapsed  before  the 
commencement  of  this  suit ;  that  the  defendant  then  endorsed  the  said 
note  to  certain  persons  using  and  trading  under  the  name,  style,  and  firm 
4IQQO-I  of  Smith  k  Co. ;  and  the  said  persons'so  ^using  and  trading  under 
''  the  name,  style,  and  firm  of  Smith  &  Co.,  by  and  under  the  name, 
style,  and  firm  of  Smith  &  Co.,  then  endorsed  the  said  note  to  the  plain- 
tiffs ;  and  the  defendant  then,  in  consideration  of  the  premises,  promised 
the  plaintiffs  to  pay  them  the  amount  of  the  said  note,  according  to  the 
tenor  and  effect  thereof,  and  of  the  said  endorsements ;  yet  the  defend- 
ant had  disregarded  his  said  promises,  and  had  not  paid  the  said  money, 
or  any  part  thereof, — to  the  damage,  &c. 

The  defendant  pleaded, — first,  that  the  said  promissory  note  so  endorsed 
by  him  the  defendant  to  the  said  persons  trading  under  the  name  of 
Smith  &  Co.,  as  in  the  declaration  mentioned,  was  so  endorsed  and  de- 
livered to  the  said  persons  trading  under  the  name  of  Smith  k  Co., 
without  any  value  or  consideration  given  by  the  said  persons  trading 
under  the  name  of  Smith  k  Co.,  and  for  a  special  purpose  only,  to  vrit, 
that  the  said  persons  trading  under  the  name  of  Smith  &  Co.  should 
get  the  said  promissory  note  discounted  for  and  on  behalf  of  the  defend- 
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ant,  and  for  his  use  and  benefit,  and  not  for  the  purpose  of  being  nego- 
tiated or  delivered  over  by  them  to  any  other  person  or  persons  what- 
soever, excepting  for  and  on  account  of  the  special  purpose  aforesaid ; 
that  the  said  persons  trading  under  the  name  of  Smith  &  Co.  then  took 
and  received,  and  from  thence  until  the  plaintiffs  became  possessed  of 
the  same  as  thereinafter  mentioned,  held  the  said  promissory  note  for 
the  special  purpose  aforesaid ;  that  the  said  persons  trading  under  the 
name  of  Smith  &  Co.,  in  violation  of  good  faith,  and  contrary  to  the 
said  special  purpose  for  which  they  so  received  and  held  the  said  promis- 
sory note  as  aforesaid,  theretofore,  and  whilst  they  held  and  had  the 
same  in  their  possession  for  the  special  purpose  aforesaid,  to  wit,  on  the 
8tb  of  March,  1845,  fraudulently,  and  without  the  authority  of  the  de- 
fendant, negotiated  and  parted  *with  the  said  promissory  note,  rwooo 
and  then  endorsed  the  said  note  to  the  plaintiffs ;  that  the  said 
promissory  note  was  not  at  any  time  endorsed  to  the  plaintiffs  otherwise 
than  by  the  said  persons  trading  under  the  name  of  Smith  k  Co.  so 
endorsing  the  same  as  aforesaid  to  the  plaintiffs ;  and  that  there  was  not 
at  any  time  any  consideration  or  value  given  by  the  plaintiffs  for  the 
said  endorsement  of  the  said  promissory  note  to  them  by  the  said  per- 
sons trading  under  the  name  of  Smith  &  Co.,  as  in  the  declaration  men- 
tioned,— verification. 

Secondly,  that  the  said  promissory  note  so  endorsed  by  the  defendant, 
was  so  endorsed  and  delivered  to  the  said  persons  trading  under  the 
name  of  Smith  &  Co.,  without  any  value  or  consideration  given  by  them 
for  the  said  endorsement,  and  for  a  special  purpose  only,  to  wit,  that  the 
said  persons  trading  under  the  name  of  Smith  &  Co.  should  get  the  said 
promissory  note  discounted  for  and  on  behalf  of  the  defendant,  and  for 
his  use  and  benefit,  and  not  for  the  purpose  of  being  negotiated  or  deli- 
vered over  by  them  to  any  other  person  or  persons  whatsoever,  except- 
ing for  and  on  account  of  the  special  purpose  aforesaid ;  that  the  said 
persons  trading  under  the  name  of  Smith  &  Co.  then  took  and  received, 
and  from  thence  until  the  plaintiffs  became  possessed  of  the  same  as 
thereinafter  mentioned,  held  the  said  promissory  note  for  the  special 
purpose  aforesaid;  that  the  said  persons  trading  under  the  name  of 
Smith  k  Co.,  in  violation  of  good  faith,  and  contrary  to  the  said  special 
purpose  for  which  they  so  received  and  held  the  said  promissory  note  as 
aforesaid,  theretofore,  «nd  while  they  held  and  had  the  same  in  their 
possession  for  the  special  purpose  aforesaid,  to  wit,  on  the  8th  of  March, 
1845,  fraudulently,  and  without  the  authority  of  the  defendant,  nego- 
tiated and  parted  with  the  said  promissory  note  for  their  own  use  and 
benefit,  and  then  endorsed  the  said  note  to  the  plaintiffs ;  that  the  said 
promissory  note  *was  not  at  any  time  endorsed  to  the  plaintiffs  p^q  i/^ 
otherwise  than  by  the  said  persons  trading  under  the  name  of  '- 
Smith  k  Co.  so  endorsing  the  same  as  aforesaid ;  and  that  the  plaintiffs, 
at  the  time  when  the  said  note  was  so  endorsed  to  them  as  aforesaid  by 
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the  said  persons  trading  under  the  name  of  Smith  k  Co.  as  aforesaid, 
had  notice  of  the  premises,  and  well  knew  that  the  said  persons  trading 
under  the  name  of  Smith  k  Co.  had  no  power  or  authority  to  negotiate 
or  part  with  the  same  on  their  own  account, — ^verification. 

Thirdly,  that  the  said  promissory  note  so  endorsed  by  him  the  defend- 
ant as  in  the  declaration  mentioned,  was  endorsed  and  delivered  to  the 
said  persons  trading  under  the  name  of  Smith  &  Co.,  without  any  value 
or  consideration  given  by  them  for  the  said  indorsement  by  the  defend- 
ant, and  for  a  special  purpose  only,  to  wit,  that  the  said  persons  trading 
under  the  name  of  Smith  &  Go.  should  get  the  said  promissory  note 
discounted  for  and  on  behalf  of  the  defendant,  and  for  his  own  use  and 
benefit,  and  not  for  the  purpose  of  being  negotiated  or  delivered  over 
by  them  to  any  other  person  or  persons  whatsoever,  excepting  for  and 
on  account  of  the  special  purpose  aforesaid ;  that  the  said  persons  trad- 
ing under  the  name  of  Smith  k  Go.  then  took  and  received,  and  from 
thence  until  the  plaintifis  became  possessed  of  the  same  as  hereinafter 
mentioned,  held  the  said  promissory  note  for  the  special  purpose  afore- 
said ;  that  the  said  persons  trading  under  the  name  of  Smith  &  Co.,  in 
violation  of  good  faith,  and  contrary  to  the  special  purpose  for  which 
they  so  received  and  held  the  said  promissory  note  as  aforesaid,  there- 
tofore, and  whilst  they  held  and  had  the  same  in  their  possession  for  the 
special  purpose  aforesaid,  to  wit,  on  the  30th  of  September,  1845, 
fraudulently  and  without  the  authority  of  the  defendant,  negotiated  and 
parted  with  the  said  promissory  note  for  their  own  use  and  benefit,  and 
*^j.n  ^^^^  *endor8ed  the  same  to  the  plaintiffs;  that  the  said  promis- 
J  sory  note  was  not  at  any  time  endorsed  to  the  plaintiffs,  otherwise 
than  by  the  ssid  persons  trading  under  the  nstme  Smith  k  Co.  so  endors- 
ing the  same  to  the  plaintifis  as  aforesaid ;  and  that  the  plaintiffs  took 
the  said  promissory  note  by  endorsement  from  the  said  persons  trading 
under  the  name  of  Smith  k  Co.,  after  it  became  due  and  payable,  to 
wit,  on  the  80th  of  September,  1845, — verification. 

To  these  pleas  respectively  the  plaintifis  replied  de  injurid;  whereupon 
issue  was  joined. 

At  the  trial  before  Wilde,  C.  J.,  at  the  sittings  in  London  after 
Michaelmas  term,  1846,  the  jury  found  for  the  plaintiffs  on  all  the  issues. 

ByleSj  Serjt.,  in  Michaelmas  terra,  1846,  moved  for  a  rule  nisi,  in 
Brotvn  v.  De  Winton,  to  enter  a  verdict  for  the  defendant  pursuant  to 
the  leave  reserved,  or  to  arrest  the  judgment.  As  to  the  first 'branch  of 
the  rule,  he  submitted  that  the  instrument  declared  on  in  the  first  count, 
was  not  a  negotiable  instrument,  either  at  common  law,  or  by  force  of 
the  statute  3  &  4  Anne,  c.  9,  and  that  it  should  have  been  declared  on 
as  a  note  payable  to  bearer,  if  such  was  its  legal  effect.  As  to  the  last 
branch  of  the  rule,  he  submitted  that  the  first  count  was  bad,  there  being 
no  consideration  for  the  defendant's  promise,  except  the  past  considera- 
tion of  value  received,  which  will  only  support  such  a  promise  as  the  law 
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will  infer;  and  that  the  instrument  in  question  was  one  that  was  not 
Bosceptible  of  endorsement  under  the  statute.  He  referred  to  Buller  v. 
Otjp«,  6  Mod.  29 ;  Trier  v,  Bridgman^  2  East,  359  ;  Qibson  v.  Minety 
1  H.  Blac.  569 ;  MarsUm  v.  Allen,  8  M.  &  W.  494 ;  the  notes  to  Chester 
V.  Willanj  2  Wros.  Saund.  96  a — 97  e,  and  to  the  language  of  the  statute ; 
*and  also  to  the  cases  of  Brown  v.  Crttmp,  1  Marsh.  567,  6  Taunt.  ri^oAo 
300  ;  Granger  v.  Collins,  6  M.  &  W.  468 ;  Hopkins  v.  Logan,  5  ^ 
M.  &  W.  241,  7  Dowl.  P.  C.  860 ;  Jackson  v.  Cobbin,  8  M.  &  W;  790, 
1  Dowl.  N.  S.  96 ;  Roseorla  v.  Thomas,  3  Q.  B.  234,  2  Gale  &  D.  508 ; 
and  Kaye  v.  Button,  7  M.  &  G.  807,  8  Scott,  N.  R.  495. 

Wilde,  C.  J.,  on  granting  the  rule,  said : — This  question  comes  before 
me  by  surprise,  notes  in  this  form  being,  according  to  my  experience, — 
which  extends  over  a  period  exceeding  forty  years, — very  far  from 
uncommon.  I  have  always  understood  that  the  effect  of  the  statute  of 
Anne  was,  to  dispense  with  all. the  technicalities  of  consideration  and  so 
forth  as  to  promissory  notes,  which  by  the  custom  of  merchants  were 
dispensed  with  as  to  bills  of  exchange, — in  effect,  putting  both  upon  the 
same  footing.  The  court,  however,  are  inclined  to  grant  the  rule,  not 
so  much  for  any  doubt  they  feel,  as  to  give  an  opportunity  for  discussion 
upon  a  matter  upon  which  doubt  has  been  felt  in  some  quarters. 

John  Henderson,  in  Hilary  term,  1847,  also  obtained  a  rule  nisi,  in 
Oay  V.  Lander,  to  arrest  the  judgment. 

Channell,  Serjt.,  and  Atherton,  in  last  Michaelmas  vacation,  showed 
cause  against  the  rule  in  Brown  v.  Be  Winton.  The  question  is,  whether 
the  plaintiff  can  sue  as  endorsee  of  a  promissory  note  made  by  the  defend- 
ant, payable  to  himself,  and  endorsed  by  him  to  the  plaintiff.  On  the  part 
of  the  defendant,  it  will  be  contended  that  the  instrument  derives  no  ef&cacy 
from  the  statute  3  &  4  Anne,  c.  9.  The  point  has  been  under  the 
^consideration  of  the  court  of  Exchequer  in  Flight  v.  Maclean,  16  r*Q4Q 
M.  &  W.  51,  and  of  the  Court  of  Queen's  Bench  in  Wood  v.  Mytton, 
10  Q.  B.  805,  with  somewhat  different  results.  The  1st  section  of  the 
statute  is  as  follows : — ''  Whereas  it  hath  been  held  that  notes  in  writing, 
signed  by  the  party  who  makes  the  same,  whereby  such  party  promises 
to  pay  unto  any  other  person,  or  his  order,  any  sum  of  money  therein 
mentioned,  are  not  assignable  or  endorsable  over,  within  the  custom  of 
merchants,  to  any  other  person  ;(a)  and  that  such  person  to  whom  the 
sum  of  money  mentioned  in  such  note  is  payable,  cannot  maintain  an 
action,  by  the  custom  of  merchants,  against  the  person  who  first  made 
and  signed  the  same ;  and  that  any  person  to  whom  such  note  should 
be  assigned,  endorsed,  or  made  payable,  could  not,  within  the  said  cus- 
tom of  merchants,  maintain  any  action  upon  such  note  against  the 
person  who  first  drew  and  signed  the  same :  therefore,  to  the  intent  to 

(a)  Vide  Peanon  v.  Garrett,  A  Mod.  242;  Gierke  v.  MaHin,  2  Ld.  Raym.  757,  1  Salk.  129; 
Burton  V.  Souter,  2  Ld.  Raym.  774 ;  Williamt  v.  Cutting,  2  Ld.  Raym.  825,  1  Salk.  24,  7 
Mod.  155.  1 1  Mod.  24.  And  see  Brown  v.  Harraden,  4  T.  R.  148 ;  Smith  v.  KendaU,  6  T.  R. 
123,  1  Esp.  N.  P.  C.  231. 
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encourage  trade  and  commerce,  which  will  he  much  advanced  if  such 
notes  shall  have  the  same  effect  as  inland  bills  of  exchange,  and  shall 
be  negotiated  in  like  manner,  Be  it  enacted  that  all  notes  in  writing 
that,  after  the  Ist  of  May,  1705,  shall  be  made  and  signed  by  any  per- 
son or  persons,  body  politic  or  corporate,  or  by  the  servant  or  agent  of 
any  corporation,  banker,  goldsmith,  merchant,  or  trader,  who  is  usually 
intrusted  by  him,  her,  or  them,  to  sign  such  promissory  notes  for  him, 
her,  or  them,  whereby  such  person  or  persons,  body  politic  and  corpo- 
rate, his,  her,  or  their  servant  or  agent  as  aforesaid,  doth  or  shall 
*S441  P^^™^^^  ^^  P^y  *^  ^'^y  ^^^^^  person  or  *per8ons,  body  politic  and 

"^  corporate,  his,  her,  or  their  order,  or  unto  bearer,  any  sum  of 
money  mentioned  in  such  note,  shall  be  taken  and  construed  to  be,  by 
virtue  thereof,  due  and  payable  to  any  such  person  or  persons,  body 
politic  and  corporate,  to  whom  the  same  is  made  payable ;  and  also 
every  such  note  payable  to  any  person  or  persons,  body  politic  and  cor- 
porate, his,  her,  or  their  order,  shall  be  assignable  or  endorsable  over, 
in  the  same  manner  as  inland  bills  of  exchange  are  or  may  be,  according 
to  the  custom  of  merchants ;  and  that  the  person  and  persons,  body 
politic  and  corporate,  to  whom  such  sum  of  money  is  or  shall  be  by  such 
note  made  payable,  shall  and  may  maintain  an  action  for  the  same,  in 
such  manner  as  he,  she,  or  they  might  do  upon  any  inland  bill  of  ex- 
change made  or  drawn  according  to  the  custom  of  merchants,  against 
the  person  or  persons,  body  politic  and  corporate,  who,  or  whose  servant 
or  agent  as  aforesaid,  signed  the  same ;  and  that  any  person  or  persons, 
body  politic  or  corporate,  to  whom  such  note  that  is  payable  to  any  per- 
son or  persons,  body  politic  and  corporate,  his,  her,  or  their  order,  is 
endorsed  or  assigned,  or  the  money  therein  mentioned  ordered  to  be 
paid,  by  endorsement  thereon,  shall  and  may  maintain  his,  her,  or  their 
action  for  such  sum  of  money,  either  against  the  person  or  persons, 
body  politic  and  corporate,  who  or  whose  servant  or  agent  as  aforesaid, 
signed  such  note,  or  against  any  of  the  persons  who  endorsed  the  same, 
in  like  ^manner  as  in  cases  of  inland  bills  of  exchange."  Flight  v. 
Maclean  was  an  action  of  assumpsit.  The  first  count  of  the  declara- 
tion stated  that  the  defendant  made  his  promissory  note,  and  thereby  pro- 
mised to  pay  to  his  own  order  5002.  two  months  after  date,  and  endorsed 
it  to  the  plaintiff:  to  this  there  was  a  demurrer,  on  the  ground  that  a 
note  payable  to  the  maker's  order  was  not  a  legal  instrument,  and  could 
not  be  negotiated :  and  it  was  held  that  the  count  was  bad ;  for  the 
;,,Q  i  r-1   ^instrument  declared  on  as  endorsed  to  the  plaintiff,  was  not  a 

^  promissory  note  within  the  statute.  The  second  count  stated  that 
the  defendant  made  his  other  promissory  note,  and  thereby  promised  to 
pay  the  bearer  500Z.  two  months  after  date ;  and  that  the  defendSant 
delivered  the  same  to  the  plaintiff,  who  was  and  still  is  the  bearer  thereof: 
the  defendant  pleaded  that  he  made  a  certain  instrument  whereby  no 
promised  to  pay  to  the  order  of  him  the  defendant  600Z.  as  alleged  in 
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the  first  count ;  without  this  that  he  made  any  other  promissory  note 
whereby  he  promised  to  pay  the  bearer  the  sura  of  money  mentioned  in 
the  second  count,  as  in  that  count  alleged :  and  the  plea  was  held  bad 
on  demurrer,  as  amounting  to  an  argumentative  denial  of  the  defend- 
ant's having  made  the  note.  The  judgment  of  the  court,  as  delivered 
by  Alderson,  B.,  was  as  follows : — "  The  defendant  must  have  judg- 
ment on  the  demurrer  to  the  first  count,  on  the  ground  taken  by  him, — 
that  the  instrument  in  question,  made  pqiyable  to  the  maker's  order,  is 
not  a  promissory  note  within  the  statute  8  &  4  Anne,  c.  9,  which  requires 
that  a  promissory  note,  to  be  assignable,  shall  be  made  payable  by  the 
party  making  it  to  some  ^  other  person,'  or  his  order,  or  unto  bearer. 
As  to  the  demurrer  to  the  plea  to  the  second  count,  the  plaintiff  is 
entitled  to  judgment ;  for  that  plea  only  denies  argumentatively  that 
the  defendent  made  such  a  note  as  is  stated  in  that  count."  The  matter, 
however,  was  more  fully  discussed  and  considered  in  Wood  v.  Mytton, 
The  first  count  there  was  almost  indentical  with  the  first  count  in  this 
case.  In  delivering  the  judgment  of  the  court.  Lord  Denman  there 
says :  '^  The  legislature  appears  to  have  intended  to  give  to  all  promissory 
notes  the  validity  of  bills  of  exchange ;  and  no  reason  has  been  assigned 
why  any  promissory  notes  containing  a  promise  to  pay,  should  be 
invalid,  so  as  to  enable  the  maker  to  commit  a  fraud.  We  have, 
♦therefore,  considered  the  statute  closely,  to  see  if  there  are  not  ri^oAa 
ge'neral  words  of  enactment,  unrestricted  to  the  particulars  men- 
tioned  at  its  commencement,  which  would  effect  the  intention  above 
mentioned ;  and  it  appears  to  us  that  there  are."  His  lordship  then 
proceeded  to  consider  the  effect  of  the  several  clauses,  as  well  of  the 
preamble  as  of  the  enacting  part  of  the  section  ;  and,  in  conclusion, 
thus  deals  with  the  case  of  Fligld  v.  Maclean : — *^  We  were  pressed  with 
the  decision  in  Flight  v.  Maclean^  in  which  the  judgment  was  for  the 
defendant  upon  a  count  similar  to  the  present.  But,  as  the  construction 
of  the  statute  here  stated,  was  not  brought  under  the  attention  of  the 
court,  and  as  the  judgment  was  for  the  plaintiff  on  the  second  count,  so 
that  he  recovered  on  the  note,  though  he  failed  on  one  count,  and  as  the 
decision  would  render  void  transactions  that  have  been  long  considered 
▼alid,  and  operate  only  to  protect  a  broken  promise,  and  to  enable  a 
debtor  to  defeat  a  just  creditor,  we  feel  constrained  to  give  our  judg- 
ment upon  the  different  construction  of  the  statute  which  we  have  for 
this  reason  explained  at  length."  The  view  taken  by  the  court  of 
Queen's  Bench  is,  it  is  submitted,  the  more  correct  one.  The  authorities 
that  were  relied  on  for  the  defendant  in  Flight  v.  Maclean^  were,  De  La 
ChaumeUe  v.  The  Bank  of  England,  9  B.  &  C.  208,  upon  the  first 
point,  and  Champion  v.  Plummer,  1  N.  R.  253,  Cooper  v.  Smith,  15 
East,  103,  and  G-reen  v.  Davis,  4  B.  &  C.  235,  5  D.  &  R.  307,  upon  the 
second  point.  The  only  point  that  was  made  in  De  La  Chaumette  v. 
The  Bank  of  England,  was,  whether  the  property  in  a  promissory  note 
VOL.  VI.— 28  T 
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made  in  England,  and  payable  to  order  or  bearer,  was  transferable  by 
endorsement  or  delivery  in  a  foreign  country.  In  Champion  v.  Plum- 
♦3471  ^^^^  *^^  Cooper  v.  Smith  the  *que8tion  simply  was,  whether  the 
^  memorandum  produced  sufficiently  disclosed  a  contract  under  the 
statute  of  frauds  :  in  the  former.  Sir  James  Mansfield  asks, — "  How 
can  that  be  said  to  be  a  contract,  or  memorandum  of  a  contract,  which 
does  not  state  who  are  the  contracting  parties  ?''  "  There  cannot,"  he 
says,  "  be  a  contract  without  two  parties."  The  question  is  again  pend- 
ing before  the  court  of  Exchequer,  in  a  case  of  Hooper  v.  WiUiams.(a) 

(a)  Since  decided,  and  reported  in  2  Exch.  13, 17  Law  Journ.,  N.  S.  Exch.  315.  In  deliver- 
ing the  judgment  of  the  court,  Parke,  B.,  says  (2  Exch.  17) : — "  The  principal  question  was, 
what  the  effect  of  this  instrument  was,  as  it  stood  originally,  before  it  was  endorsed,  and  whe« 
ther  it  was,  within  the  statute  3  &.  4  Anne,  c.  9,  a  good  and  valid  note  payable  to  the  order  of 
the  maker.  The  opinions  of  this  court  and  of  the  Q\een*a  Bench  as  to  this  point,  are  at  vari- 
ance with  one  another.  In  Fligkt  v.  Maclean,  this  court  held,  on  special  demurrer  to  the  6rtt 
count  of  a  declaration, — stating  a  note  payable  to  the  order  of  the  maker,  and  endorsed  to  the 
plaintiff, — that  the  count  was  bad,  such  a  note  not  being  within  the  statute  of  Anne.  The 
case  of  Wood  v.  Myiton  afterwards  came  on  in  the  Queen's  Bench.  It  was  an  action  on  a 
similar  note,  endorsed  to  the  plaintiff.  After  verdict  for  the  plaintiff,  a  motion  was  made  in 
arrest  of  judgment ;  and  the  court  discharged  the  rule,  holding,  after  a  minute  examination  of 
all  the  provisions  of  the  statute  of  Anne,  that  such  a  note  was  within  that  statute,  and  assign- 
able by  endorsement.  Though  these  decUiani  are  not  at  variance,  as  will  be  afterwards 
explained,  the  construction  of  the  statute  by  the  two  courts  differs.  After  a  careful  perusal  of 
the  statute,  we  must  say  that  we  do  not  think  that  it  ever  contemplated  the  case  of  notes  pay- 
able to  the  maker's  order,  which  are  incomplete  instruments,  and  have  no  binding  efiect  oo 
any  one,  till  endorsed.  The  court  of  Queen's  Bench  thought,  that,  though  the  first  part  of  the 
Ist  section  of  the  statute  of  Anne  applied  only  to  notes  payable  to  another  person,  or  his  order, 
or  to  bearer, — which  notes  it  makes  obligatory  between  the  parties — yet  that  the  second  part 
applies  to  every  note  payable  to  any  person,  and  therefore  includes  a  note  payable  to  the  maker 
or  his  order.  It  appears  to  us  that  this  is  not  the  meaning  of  this  part  of  the  section,  which  is, 
as  we  think,  intended  to  make  those  instruments  to  which  it  had  previously  given  an  obliga- 
tory effect  between  the  original  parties,  transferable  to  third  persons,  so  as  to  enable  them  to 
sue  upon  them,  as  upon  the  transfer  of  bills  of  exchange.  The  previous  part  of  the  section 
had  given  to  the  payee,  when  the  note  was  made  payable  to  another  person,  or  to  another  per- 
son or  order,  and  to  the  bearer,  whoever  at  any  time  he  might  be,  a  right  to  sue  ;  thus  pro- 
viding entirely  for  notes  payable  to  bearer,  whether  in  the  hands  of  the  original  or  a 
Subsequent  bearer ;  and  then  the  section  proceeds  to  make  the  class  of  notes  payable  to  a  per- 
son or  order,  transferable.  We  think  that  the  legislature,  by  the  second  part  of  the  section, 
could  only  mean  to  make  that  instrument  which  gave  a  right  to  sue,  assignable ;  and  no  right 
to  sue  could  exist  in  any  one  in  the  case  of  a  note  payable  to  the  maker's  order,  until  the  order 
was  made  in  the  shape  of  an  endorsement.  Until  that  endorsement  was  made,  it  was  ao  im- 
perfect instrument,  and,  in  truth,  not  a  promissory  note  at  all,  and,  consequently,  not  transfer- 
able under  the  statute.  What,  then,  is  the  effect  of  the  endorsement  to  another  person  ?  We 
think  it  was  to  perfect  the  incomplete  instrument,  so  that  the  original  writing  and  endorse- 
ment taken  together  became  a  binding  contract,  though  an  informal  one,  between  the  maker 
and  the  endorsee ;  and  then,  and  not  till  then,  it  became  an  assignable  note  *  *  *.  It  appears 
to  us,  then,  that  the  instrument  in  this  case  was,  when  it  first  became  a  binding  promissory 
note,  a  note  payable  to  bearer ;  and,  consequently,  was  properly  described  in  the  declaration. 
This  view  of  the  case  reconciles  the  decision  of  this  court  in  Flight  v.  Maclean,  with  that  of 
the  Queen's  Bench  in  IVood  v.  Mytton,  but  not  the  reasons  given  for  those  decisions.  In  the 
case  in  this  court,  the  declaration  was  bad  on  special  demurrer,  as  it  did  not  set  out  the  legal 
effect  of  the  instrument.  In  that  in  the  Queen's  Bench,  the  motion  being  for  arrest  of  judg- 
ment, the  declaration  was  in  substance  good,  for  it  set  out  an  inartificial  contract,  which  had 
the  legal  effect  of  a  valid  note,  payable,  as  stated  on  the  record,  to  the  plaintiff.  The  diflercnce 
between  the  two  courts  in  the  construction  of  the  statute  is  of  no  practical  consequence,  as.  in 
our  view  of  the  case,  securities  in  this  informal,  not  to  say  absurd,  form,  are  still  not  invalid ; 
and  it  might  be  of  much  inconvenience  if  they  were  ;  for,  there  is  no  doubt  that  this  form  of 
note,  probably  introduced  long  after  the  statute  of  Anne, — and,  for  what  good  reason,  no  one 
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There,  a  note  in  the  same  *form  aa  this  was  declared  on  as  a  note  r«Q4o 
payable  to  bearer.  [Maule,  J.  If  endorsed  specially,  it  may  not  be 
a  note  payable  to  bearer.]  The  note  was  in  fact  endorsed  in  blank,  as  here. 
*The  first  count  undoubtedly  does  not  show  a  good  cause  of  r-^QAQ 
action,  unless  the  instrument  is  brought  within  the  statute  of  ^ 
Anne.  When  that  statute  is  carefully  looked  at,  it  will  be  found  that 
the  view  taken  of  it  by  the  court  of  Queen's  Bench  in  Wood  v.  Mytton 
is  the  correct  one,  and  thjit  this  is  a  negotiable  instrument  within  some 
of  the  provisions  that  have  been  adverted  to.  The  recital  is  undoubt- 
edly too  narrow  to  include  this  case,  if  that  is  to  be  held  to  override  all 
the  subsequent  provisions :  neither  is  the  case  within  the  first  branch  of 
the  enacting  part  of  the  clause.  Buf  it  is  submitted  that  it  falls  plainly 
within  the  second  branch, — "  and  also  every  such  note  payable  to  any 
person  or  persons,  body  politic  and  corporate,  his,  her,  or  their  order, 
shall  be  assignable  or  endorsable  over,  in  the  same  manner  as  inland 
bills  of  exchange  are  or  may  be,  according  to  the  statute  of  merchants.*' 
The  cases  of  Butter  v.  Crips^  6  Mod.  29,  and  Gierke  v.  Martin^  2  Ld. 
Raym.  757,  show  what  was  the  state  of  the  law,  and  the  inconvenience 
the  statute  was  designed  to  remedy.  BurcheU  v.  Slocockj  2  Ld.  Baym. 
1544,  and  Smith  v.  KendaU,  6  T.  R.  123,  1  Esp.  N.  C.  P.  231,  show 
that  the  preamble  is  not  to  control  or  limit  the  enacting  part :  in  the 
former,  a  written  promise  for  the  payment  of  money  "  to  J.  S.  or  order, 
for  value  received  in  the  premises  in  Rosemary  Lane,"  was  held  to  be  a 
negotiable  note  within  the  statute ;  and  in  the  latter  a  note  payable  to 
A.,  without  adding  "  or  to  his  order,"  or  "  to  bearer,"  was  likewise  held 
to  be  within  the  statute.  The  first  provision  of  the  enacting  part  of  the 
clause  has  no  reference  to  negotiability,  but  merely  provides  for  the 
right  of  the  person  to  whom  the  note  is  given.  [Gresswell,  J.  The 
effective  words  are,  "  by  virtue  thereof."]  The  object  of  the  statute 
was  to  place  promissory  notes  and  inland  *bills  of  exchange  upon  pj^Qr/% 
the  same  footing :  Brown  v.  ffarraden^  4  T.  R.  148.  And,  as  a  '- 
remedial  act,  it  has  always  received  a  liberal  construction.  Thus,  in 
Mdne  v.  Graham,  1  B.  &  C.  192,  2  D.  &  R.  293,  it  was  held  that  a 
promissory  note  made  in  Scotland  is  negotiable  in  England,  and  an 
action  may  be  maintained  upon  it  by  the  endorsee  against  the  maker. 
The  court  there  say :  "  This  is  both  within  the  .words  and  the  spirit 
of  the  act.  The  words  are  'all  notes.'  The  act  was  made  for 
the  advancement  of  trade,  and  ought  therefore  to  receive  a  liberal 
construction.  It  is  for  the  advantage  of  commerce  that  foreign,  as  well 
as  inland  notes,  should  be  negotiable.  This  is  therefore  within  the 
spirit  of  the  act."  The  like  was  held  of  a  foreign  note,  in  Bentley 
V.  Northousey  M.  &  M.  66.    Notes  in  the  present  form  have  been  in 

can  t^ll. — ^has  become  of  late  years  exceedingly  common ;  and  it  is  obvious,  that,  until  they 
are  endorsed,  they  must  always  remain  in  the  hands  of  the  maker  himself,  and  so  he  can  never 
be  liable  upon  them." 
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common  use  for  many  years ;  and,  until  the  case  of  Flight  v.  Maclean^ 
it  never  was  suggested  that  they  were  not  negotiable  instruments. 

Byhftj  Serjt.,  and  Peacock,  in  support  of  the  rule*  The  reasons 
given  by  the  court  of  Queen's  Bench  for  their  judgment  in  Wood  v. 
Mytton  are  clearly  insufficient.  "  The  second  clause  of  the  statute," 
they  say,  "  by  the  words  *  every  inch  note/  adopts  the  description  in  the 
first,  exclusive  of  the  payee,  and  adds  a  different  description  of  the 
payee,  omitting  to  specify  the  bearer,  but  extending  to  any  person :  it 
includes,  therefore,  in  terms,  notes  payable  to  the  maker  or  his  order." 
That  construction,  however,  is  irreconcilable  with  the  third  and  fourth 
clauses.  The  language  is  changed  for  the  purpose  of  comprehending 
the  bearer.  The  decision  of  the  coiirt  of  Queen's  Bench  gives  no  effect 
to  the  word  "such."  The  effect  of  the  endorsement  here  is  not  to  make 
the  note  payable  to  the  bearer;  or,  if  it  is,  the  instrument  is  not,  as  it 
♦3511  ^^^^  ^^  ^®'  ^^^  ^^^  according  to  *its  legal  effect,  for  the  endorse- 
ment then  is  the  original  contract :  see  the  authorities  collected 
in  the  notes  to  Chester  v.  Willan,  2  Wms.  Saund.  96  a — 97  e.  [Maule, 
J.  By  not  setting  out  the  instrument  according  to  its  legal  effect,  the 
plaintiff  incurs  the  risk  of  a  special  demurrer,  but  not  of  a  motion  in 
arrest  of  judgment.  Cresswell,  J.  It  is  difficult  to  say  that  the  legal 
effect  is  not  set  out,  if  the  whole  instrument  is  set  out, — the  legal  effect 
appearing  upon  the  face  of  it.]  At  common  law,  a  man  could  not  mnke 
a  contract  with  himself:  nor  could  the  assignee  of  a  debt  sue  for  it  in 
his  own  name*  An  exception  to  this  rule  was  introduced,  in  respect  oC 
bills  of  exchange,  by  the  custom  of  merchants.  The  statute  of  Anne, 
for  the  first  time,  gave  a  right  of  action  to  the  holder  of  certain  promis- 
sory notes, — that  is,  of  notes  payable  to  some  other  person,  or  to  bearer. 
That  which  in  point  of  law  is  no  contract  at  all,  cannot  be  assigned  or 
transferred.     The  instrument  in  question  amounts   to   this — '^I  (the 

maker)  now,  by  my  endorsement,  declare  that  my  order  is ."    To 

make  the  endorsement  a  new  drawing,  it  must  be  special,  which  this  is 
not.     [Maule,  J.     Are  there  not  cases  where  it  has  been  questioned 

whether  a  note  payable  to is  a  promissory  note  within  the  statute?] 

In  Rex  V.  Randall^  R.  &  R.,  C.  C,  195,  the  prisoner  was  indicted  for 

forging  a  bill  of  exchange:  the  bill  was  payable  "to or  order:' 

and  it  was  held  that  this  was  insufficient, — there  must  be  a  payee.  So, 
in  Rex  v.  Richards,  R.  &  R.,  C.  C,  193,  the  prisoner  drew  a  bill  upon 

the  treasurers  of  the  navy,  payable  "to or  order,"  and  signed  it 

in  the  name  of  a  navy  surgeon :  and  it  was  held,  that,  to  constitute  an 
order  for  the  payment  of  money,  there  must  be  some  payee ;  a  direction 

,„oro-|  to  pay  "  to or  order"  is  not  sufficient    The  utmost  that  *the 

endorsement  here  amounts  *to,  is,  a  promise  to  pay  to .    In 

Cruchley  v.  Clarance,  2  M.  &  S.  90,  it  was  held  that  a  bill  of  exchange 
drawn  and  issued  in  blank  for  the  name  of  the  payee,  may  be  filled  up 
by  a  bond  fde  holder  with  his  own  name,  and  will  bind  the  drawer.    A 
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note  payable  to  bearer,  on  demand,  is  subjeet  to  a  larger  amount  of 
stamp-duty  than  a  note  payable  to  a  particular  person,  on  demand: 
Moyser  v.  Whitaher^  9  B.  &  C.  409.  Cur.  adv.  vult. 

Bavill  showed  cause  against  the  rule  obtained  in  the  case  of  Qay  v. 
Lander.  The  declaration  alleges  that  this  note  was  made  according  to 
the  usage  and  custom  of  merchants ;  and  there  is  no  traverse.  The 
instrument  is  clearly  within  the  8  &;  4  Anne,  c.  9,  s.  1.  It  is  not  the 
mere  writing  on  the  face  of  it  that  constitutes  the  note :  it  is  the  writing 
coapled  with  the  delivery  to  a  third  person.  In  Margton  v.  Allen,  8  M. 
&  W.  494,  1  Dowl.  N.  S.  442,  the  plaintiff  declared  on  a  bill  of  exchange 
drawn  by  J.  H.,  upon,  and  accepted  by,  the  defendant,  alleging  that  J. 
H.  endorsed  it  to  E.  M.,  and  E.  M.  to  the  plaintiff.  The  defendant 
pleaded  that  J.  H.  did  not  endorse  the  bill  to  E.  M.  At  the  trial,  J. 
H.  proved  that  the  name  J.  H.,  written  on  the  back  of  thet  bill,  was 
written  by  himself;  that  he  had  received  the  bill  as  the  accountant  to 
the  Imperial  Bank,  for  a  debt  due  to  the  bank ;  and  that,  after  writing 
his  name  on  it,  he  had  delivered  it  to  W.  M,,  who  was  also  employed  in 
the  bank,  to  be  kept  for  the  bank.  E.  M.  proved  that  he  had  received 
the  bill  from  W.  M.,  as  he  said,  for  value,  and  endorsed  and  delivered 
it,  for  value,  to  his  father,  the  plaintiff.  The  defendant  proposed  to  con- 
trovert this,  and  to  show  that  both  E.  M.  and  the  plaintiff  received  the 
bill  with  full  ♦knowledge  of  the  fraud  committed  by  W.  M.  in  r^oro 
handing  over  the  bill.  The  learned  judge  rejected  this  evidence 
as  inadmissible  under  the  plea  denying  J.  H.'s  endorsement,  and  the 
plaintiff  obtained  a  verdict.  Upon  a  motion  for  a  new  trial,  it  was  held 
that  the  evidence  tendered  ought  to  have  been  received ;  as,  if  the  facts 
stated  had  been  fully  proved,  the  jury  ought  to  have  found  for  the 
defendant  on  the  issue  that  J.  H.  did  not  endorse  the  bill  to  E.  M. ;  for, 
althongh  there  was  an  endorsement  on  the  bill,  there  was  no  valid  delivery 
by  J.  H.,  or  by  any  authority  from  him,  and  so  no  complete  transfer  by 
endorsement  to  E.  M.  The  effect  of  the  endorsement  here, — treating  it 
as  a  new  drawing — is,  to  make  the  note  payable  to  Smith  &  Co.  or  order. 
In  Allen  v.  Walker,  2  M.  &  W.  817,  to  an  action  against  the  defendant 
as  endorser  of  a  bill  of  exchange,  he  pleaded  that  ^'  he  did  not  make  or 
draw  the  bill  of  exchange  as  in  the  declaration  alleged :"  and  it  was  held 
that  the  plaintiff  was  not  entitled  to  treat  the  plea  as  a  nullity,  and  sign 
jadgment  as  for  want  of  a  plea.  [Goltman,  J.  It  is  material  for  you 
to  show  that  you  can  read  in  the  words  ^'or  order,"  so  as  to  make  the 
note  payable  to  Smith  &  Go.  or  their  order;  otherwise  it  is  not  negotia- 
ble.] The  court  will,  after  verdict,  assume  any  state  of  facts  consistent 
with  the  allegations  in  the  declaration. 

John  Henderson,  in  support  of  the  rule.  Assuming  this  to  be  a  note 
payable  to  Smith  &  Co.,  by  virtue  of  the  making  and  endorsement,  it  is 
not  payable  to  them  or  their  order.  The  plaintiff  has  no  right  to  contend 
that  the  document  is  otherwise  than  he  has  described  it.     A  bill  payabl: 
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to  a  man's  own  order,  is  payable  to  himself.  Thus,  in  Smith  v.  M'Clure^ 
^ocj^-i  5  East,  476,  it  was  held  that  a  *bill  of  exchange  payable  to  the 
"*  order  of  A.,  is  payable  to  A.,  without  alleging  any  order ;  and  it 
is  sufficient  to  declare  that  A.  delivered  the  bill  to  the  defendant,  which 
he  accepted^  and  by  reason  of  the  premises  and  according  to  the  custom 
of  merchants  became  liable  to  pay  the  contents  to  A. ;  without  alleging 
a  re-delivery  of  the  bill  by  the  defendapt ;  for,  if  a  re-delivery,  or  some- 
thing tantamount,  to  show  the  assent  <.f  the  drawee  to  charge  himself, 
be  necessary  to  an  acceptance,  the  drawee,  by  admitting  the  acceptance, 
impliedly  admits  the  re-delivery,  &c.  A  contract  by  a  man  to  pay  him- 
self a  sum  of  money,  is  incongruous.  A  note  in  this  form  can  have  no 
existence  as  a  contract,  until  the  endorsement.  Where  anything  is 
founded  upon  the  special  language  of  the  endorsement,  it  must  be  so 
describecL  It  seems  to  be  conceded  that  this  instrument  is  not  negotia- 
ble unless  it  be  within  the  statute  of  Anne,  and  that  it  is  not  aided  by 
the  preamble  of  that  statute.  The  decision  of  the  court  of  Exchequer 
in  Flight  v.  Maclean^ — which,  it  is  submitted,  is  more  correct  than  that 
of  the  Queen's  Bench  in  Wood  v.  Mytton^ — shows  that  it  derives  no  aid 
from  the  enacting  part.  If  the  meaning  ascribed  by  the  court  of  Queen's 
Bench  to  the  second  clause,  as  it  is  called,  of  the  S  &  4  Anne,  c.  9,  a.  1, 
be  upheld,  what  consistent  construction  can  be  given  to  the  third  and 
fourth  clauses  ?  In  Blanekenhagen  v.  Blundell^  2  B.  &  Aid.  417,  a  note 
whereby  the  maker  promised  to  pay  to  A.  or  to  B.  &  C,  a  sum  therein 
specified,  for  value  received,  was  held  not  to  be  a  promissory  note  within 
the  statute.  In  Ghreen  v.  DaviSj  4  B.  &  G.  285,  an  instrument  in  the 
following  form, — "  Received  of  A.  B.  lOOZ.,  which  I  promise  to  pay  on 
demand,  with  lawful  interest," — was  held  to  be  a  promissory  note ;  there 
being  a  payee  indicated,  by  necessary  implication.  Batlet,  J.,  in 
^ocR-i  ^delivering  the  judgment  of  the  court,  there  says:  '^  No  particular 
^  form  of  words  is  necessary  to  constitute  a  note ;  and  Chadwieh 
V.  AUefij  2  Stra.  706,  is  in  point  to  show  that  it  is  not  necessary  to  name 
the  payee  more  explicitly  than  this  note  does.  The  substance  of  the 
note  there  was, — *  15/.  5«.  balance  due  to  Sir  Andrew  Ghadwick,  I  am 
still  indebted,  and  do  promise  to  pay.'  To  whom  he  was  to  pay,  was 
not,  in  terms,  stated ;  but,  as  no  other  payee  was  named,  who  but  Sir 
Andrew  Ghadwick  could  be  the  object  of  his  promise  ?  So,  here,  as  the 
money  was  received  from  Boaz,  he  alone  could  be  the  person  to  whom 
the  money  was  to  be  paid  back."  Our.  adv.  vult, 

GoLTMAN,  J.,  now  delivered  the  judgment  of  the  court  in  Brown  v. 
De  Winton. 

This  was  an  action  .of  assumpsit,  in  which  the  plaintiff,  in  the  first,  and 
only  material,  count  of  his  declaration,  stated  that  the  defendant,  on. 
JLC,  made  his  promissory  note  in  writing,  and  thereby  promised  to  pay 
to  his,  the  defendant's,  own  order,  752.,  for  value  received,  two  montha 
after  the  date  thereofy  which  period  had  elapsed  before  the  commence- 
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ment  of  the  suit;  that  the  defendant  then  endorsed  the  same  to  the 
plaintiff,  whereof  the  defendant  then  had  notice,  and  then,  in  considera- 
tion of  the  premises,  promised  to  pay  the  amount  of  the  said  note  to  the 
plaintiff,  according  to  the  tenor  and  effect  thereof. 

To  this  count,  the  defendant  pleaded — first,  that  the  defendant  did 
not  make  the  said  promissory  note,  in  manner  and  form,  &c., — secondly, 
that  the  defendant  did  not  endorse  the  said  promissory  note,  in  manner 
and  form,  &c. ;  with  other  pleas  not  material  to  be  adverted  to. 

♦On  the  trial,  it  appeared  that  the  note  was  a  note  drawn  p^qcc 
payable  to  the  order  of  the  maker,  and  endorsed  by  him  in  blank.  ^ 
A  verdict  was  found  for  the  plaintiff,  but  with  leave  reserved  for  the 
defendant  to  enter  a  verdict  for  him,  if  the  court  should  think  the  verdict 
ought  to  be  so  entered.  In  the  ensuing  term,  my  brother  Byles  moved 
for,  and  obtained,  a  rule  nisi,  in  the  alternative,  for  entering  a  verdict 
for  the  defendant,  or  for  arresting  the  judgment:  and,  in  the  argument 
before  us,  it  was  insisted  that  the  note  in  question,  being  made  payable 
to  the  order  of  the  maker,  was  not  a  promissory  note  within  the  statute 
3  &  4  Anne,  c.  9 ;  and,  if  so,  it  was  contended  that  the  plaintiff  could 
maintain  no  action  upon  it. 

On  the  proper  construction  to  be  put  on  this  statute,  the  court  of 
King's  Bench  and  the  court  of  Exchequer  have  differed :  Wood  v.  Myiton^ 
16  Law  Journ.  N.  S.,  Q.  B.  446;  Flight  v.  M'Lean,  16  M.  &  W.  61; 
Hooper  v.  WilliaTM,  2  Exch.  18,  17  Law  Journ.,  N.  S.  Exch.  315. 

In  this  conflict  of  authorities,  it  is  necessary  to  examine  minutely  the 
provisions  of  the  act,  having  regard  to  the  nature  of  the  instrument 
referred  to :  and,  in  considering  them  with  reference  to  the  question  in 
this  cause,  a  doubt  arises,  whether,  if  a  man  makes  a  note  payable  to 
his  own  order,  he  can,  with  any  propriety  of  language,  be  said  to  have 
made  a  promissory  note  at  all.  It  is  true,  that  no  precise  form  of  words 
is  requisite  to  constitute  a  promissory  note :  still,  it  ought  to  have  the 
essentials  of  a  contract.  Now,  no  man  can  make  a  contract  with  him- 
self: there  ought  to  be  ttoo  parties  to  a  contract :  Champion  v.  Plum- 
meTj  1  N.  R.  252 :  and,  in  case  of  a  promissory  note,  there  ought  to  be 
a  promisor  and  a  promisee.  It  is,  indeed,  not  necessary  that  the  payee 
of  *a  note  should  be  expressly  named — Cheen  v.  JDavia,  4  B.  &  r^oc^ 
C.  288 ;  Chadwick  v.  Allen,  2  Str.  707  :  but  the  person  to  whom  L 
tbe  money  is  to  be  paid  ought  at  least  to  appear  by  implication,  as  in 
the  cases  just  cited.  The  legislature  may,  indeed,  make  use  of  a  term 
in  a  sense  not  strictly  appropriate  to  it :  but  it  is  to  be  presumed,  till 
the  contrary  appears,  that  the  terms  made  use  of  are  intended  to  bear 
their  appropriate  meaning.  Primd  facie,  then,  the  statute,  when  it 
speaks  of  promissory  notes,  ought  to  be  understood  to  mean  what 
answers  to  the  proper  notion  of  a  promissory  note,  that  is  to  say,  an 
instrument  by  which  one  man  promises  to  pay  some  one  else  a  sum  of 
money. 
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Now,  is  there  in  the  act  anything  to  show  that  the  legislature  had  in 
contemplation,  amongst  others  expressly  referred  to,  notes  payable  to 
the  maker's  own  order  ? 

The  first  section  of  the  statute,  as  was  observed  in  the  case  of  Wood 
Y.  Mytton^  consists  of  a  preamble  and  four  enacting  clauses.  Looking 
first  to  the  preamble,  we  see  that  it  expressly  refers  to  notes  payable  to 
another  person  or  his  order.  When  we  look  at  the  enacting  clauses,  the 
description  of  notes  referred  to  is  enlarged ;  the  first  clause  referring  to 
notes  payable  to  any  other  person,  his,  her,  or  their  order,  or  to  bearer, 
— but  not  comprising  notes  payable  to  the  order  of  the  maker.  The 
second  clause  requires  a  more  particular  examination.  It  runs  thus : 
*•*•  every  such  note  payable  to  any  person  or  persons,  his,  her,  or  .their 
order,  shall  be  assignable  or  endorsable  over,  in  the  same  manner  as 
inland  bills  of  exchange  may  be."  Now,  the  word  ''such"  is  a  word  of 
reference,  which  cannot,  on  the  ordinary  rules  of  construction,  be  under- 
stood as  referring  to  any  other  notes  than  such  notes  as  had  been 
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'^'mentioned  before.     It  is  said,  however,  and  truly  said,  that  the 


phraseology  in  the  second  clause,  differs  from  that  of  the  first, — 
the  words  "  any  person"  being  substituted  in  place  of  the  words  "  any 
other  person  ;"  and  the  words  "  any  person,"  it  is  said,  may  include  the 
maker  himself.  But  the  words  of  the  clause  are, ''  iiotes  payable  to  any 
person  or  persons,  his,  her,  or  their  order."  Now,  a  note  payable 
simply  to  the  order  of  the  maker,  cannot  with  propriety  be  said  to  be 
payable  to  any  person  whatever ;  for,  to  whom  is  it  payable  ?  Not  to 
the  maker,  for  it  does  not  purport  to  be  so ;  nor  yet  to  any  other  per- 
son. It  imports,  in  fact,  no  existing  obligation  to  pay  money  to  any 
person  whatever ;  and,  if  lost  or  stolen  before  endorsement,  and  after- 
wards circulated,  can  in  no  way  bring  a  charge  on  the  maker. 

If  we  proceed  to  the  third  clause,  we  find  that  it  has  reference,  in 
terms  perfectly  general,  to  the  person  or  persons  to  whom  such  money 
is,  or  shall  be,  by  such  note  made  payable.  Now,  what  are  the  notes 
here  referred  to  by  the  words  "  such  notes  ?"  Those  words  are  equiva- 
lent to  ''notes  before  mentioned;"  and  the  clause  ought  to  be  under- 
stood as  referring  to  the  notes  mentioned  in  the  preceding  clause,  or,  at 
least,  as  including  them:  and  therefore  the  provisions  of  the  third 
clause  may  furnish  a  further  key  for  determining  the  question — what 
description  of  notes  are  included  in  the  second  clause.  Now,  the  pro- 
visions of  the  third  clause  are,  that  the  person  or  persons  to  whom  such 
sum  of  money  is  or  shall  be,  by  such  note,  made  payable,  shall  and  may 
maintain  an  action  for  the  same  against  the  person  or  persons  who  signed 
the  same.  Such  a  provision  is  clearly  inapplicable  to  a  note  made  by 
the  maker,  payable  to  his  own  order.  Since  it  is  impossible  for  him  to 
sue  himself,  it  follows  that  the  third  clause  is  not  intended  to  comprise 
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within  it  notes  payable  to  the  order  of  the  maker :  and,  if  the 
third  clause  includes  within  it,  as  *we  think  it  does,  all  the 
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notes  mentioned  in  the  second  clause,  that  clause  also  ought  to  be  under- 
stood to  have  reference  only  to  notes  on  which  the  maker  is  liable  to  be 
sued  by  the  payee  or  the  bearer. 

It  seems  to  us,  therefore,  that  the  act  of  parliament,  in  speaking  of 
promissory  notes,  is  to  be  considered  as  referring  to  notes  payable  to 
the  order  of  some  other  person  than  the  maker,  and  to  notes  payable  to 
bearer,  but  not  to  notes  payable  to  the  order  of  the  maker.  An  instru- 
ment so  drawn  is  an  incomplete  instrument,  being  in  the  nature  of  a 
conditional  engagement,  in  case  he  should  afterwards  endorse  the  note, 
to  pay  it  to  the  person  to  whom,  by  such  endorsement,  he  should  direct 
it  to  be  paid.  Such  an  instrument  is  of  no  legal  or  binding  effect,  until 
something  further  is  done  to  give  it  validity. 

It  is  another  question  what  is  the  nature  of  such  an  instrument  after 
it  has  been  endorsed  and  put  into  circulation.  As  no  particular /orm  of 
words  is  essential  to  form  a  valid  promissory  note,  such  an  instrument, 
if  endorsed  to  J.  S.,  or  order,  imports  a  promise  to  pay  J.  S.,  or  order, 
the  money  therein  mentioned.  And,  if  the  maker  of  such  a  note 
endorses  it  in  blank,  and  circulates  it,  he  must,  we  think,  be  considered 
as  engaging  to  pay  the  amount  to  any  person  who  may  be  the  lawful 
holder  of  it  for  value,  that  is,  in  effect,  to  the  bearer.  It  must  be  taken 
as  against  the  person  endorsing  such  an  instrument,  that  he  intended  it 
to  be  a  valid  instrument,  when  he  paid  it  away,  and  that  his  endorsement 
should  have  the  same  effect  as  the  endorsement  by  the  payee  of  a  note 
payable  to  the  order  of  a  person  other  than  the  maker,  would  have. 

It  remains  to  be  considered  what  is  the  result  as  far  as  the  present 
case  of  Brown  v.  De  Winton  is  concerned. 

In  order  to  decide  whether  the  verdict  for  the  plaintiff  is  right,  we 
must  consider  first  what  the  declaration  *means.  It  alleges  that  r^^q^/v 
the  defendant  made  his  promissory  note  in  writing,  and  thereby  ^ 
promised  to  pay  to  his  own  order  757.,  and  that  the  defendant  endorsed 
it  to  the  plaintiffs.  The  first  of  these  two  allegations  is  open  to  the 
objection  that  there  is  an  inconsistency  in  calling  that  a  promissory  note, 
which  appears  not  to  be  one :  and  this  might  have  been  a  ground  of 
demurrer ;  but,  the  defendant  having  pleaded  over  to  it,  it  must  have  a 
reasonable  construction  put  upon  it;  and,  though  the  words  '' promis- 
sory note"  are  inappropriate,  yet,  coupling  them  with  the  explanation 
given  by  the  subsequent  part  of  the  allegation,  which  shows  in  what 
sense  the  words  '^promissory  note"  are  used,  they  are  intelligible,  and 
the  allegation  will  be  taken  to  mean  that  the  defendant  made  a  note  in 
writing,  containing  a  promise  to  pay  to  his  own  order  75Z.  The  plea 
denies  that  the  defendant  made  the  said  promissory  note  in  the  declara- 
tion mentioned.  This  traverse  must  be  understood  as  denying  the  mak- 
ing a  promissory  note,  in  the  same  sense  in  which  the  declaration  alleges 
it :  and  the  evidence  proved  that  such  a  note  as  is  alleged,  was  actually 
made. 
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The  second  allegation  is,  that  the  defendant  endorsed  the  said  note  to 
the  plaintiff.  Now,  what  must  be  understood  to  be  the  meaning  of  this 
allegation,  when  pleaded  over  to  ?  The  term  endorsing  may  not  be 
strictly  applicable  to  an  instrument  not  properly  endorsable  over:  but, 
not  being  demurred  to,  it  may  be  understood  in  any  sense  the  words 
will  bear,  which  will  make  the  pleading  good. 

In  the  case  of  bills  or  notes  which  are  endorsable  over,  the  allegation 
that  the  defendant  endorsed  the  bill  to  the  plaintiff,  means  that  he 
endorsed  the  bill  under  circumstances  which  gave  the  plaintiff  a  right  to 
sue  upon  it :  Mantan  v.  Allen^  8  M.  &  W.  494 ;  Adams  v.  Jones^  4  P. 
♦Qfin  ^  ^'  ^'^^'  '^^^  ^^^  *allegation  in  this  declaration  respecting 
^  the  endorsement,  may  well  bear  this  sense :  and  the  plea,  when 
it  denies  the  endorsement,  must  be  understood  in  the  same  sense. 

Now.  the  fact  of  endorsing  the  note  in  blank,  and  delivering  it  to  the 
plaintiff,  was  proved:  and,. if  the  right  to  sue  was  thereby  vested  in  the 
plaintiff,  the  verdict  was  properly  found  for  him. 

The  question,  then,  stripped  of  all  technicality,  comes  to  this— <»n 
the  maker  of  such  a  note,  by  endorsing  it,  give  a  right  of  action  to  the 
endorsee  ?  And,  on  the  grounds  already  pointed  out,  we  are  of  opinion 
that  he  may.  The  verdict,  therefore,  which  has  been  found  for  the 
plaintiff,  will  stand. 

On  the  same  ground,  the  motion  in  arrest  of  judgment  must  fail. 
The  allegations  on  the  record  show,  substantially,  if  not  in  correct 
technical  form,  the  true  facts  of  the  case :  and  those  facts,  as  we  have 
already  intimated,  do,  we  think,  show  a  title  in  the  plaintiff  to  recover. 

Rule  discharged. 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court  in  Gay  v. 
Lander, 

In  this  case  a  motion  was  made  to  arrest  the  judgment. 

The  declaration  stated  that  the  defendant  made  a  promissory  note, 
and  thereby  promised  to  pay  to  his  own  order  5007.  six  months  after 
date,  and  then  endorsed  it  to  Smith  &  Co.,  who  endorsed  it  to  the  plain- 
tiff. The  defendant  pleaded  several  pleas,  on  which  issues  were  joined; 
all  of  which  were  found  for  the  plaintiff. 

On  the  hearing  of  the  motion  in  arrest  of  judgment,  the  general  line 
of  argument  with  respect  to  the  statute  of  Anne  was  referred  to,  which 
bad  been  fully  discussed  in  the  case  of  Brown  v.  De  Wiwton^  and 
which  it  is  not  necessary  to  advert  to  in  this  case  with  particularity, 
*^fi91  ***  ^®  ^^^^  expressed  our  opinion  upon  it  at  length,  in  giving 
-■  judgment  in  that  case. 

In  the  case  of  Brown  v.  De  Wintonj  this  court  held,  in  conformity 

with  the  judgment  of  the  court  of  Exchequer  in  the  case  of  Hooper  v. 

Williams^  that,  if  a  man  makes  a  note  payable  to  his  own  order,  and 

afterwards  endorses  it  in  blank,  and  circulates  it,  it  thereby  becomes  a 

Uid  note  payable  to  bearer. 
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But  it  was  contended,  on  the  hearing  of  this  motion  in  arrest  of  judg- 
ment, that,  however  the  case  might  be  when  the  note  was  endorsed  in 
blank,  the  first  endorsement  in  this  case  must  be  taken  to  be  a  8pecia1(a) 
endorsement,  making  the  note  payable  to  Smith  &  Co.  only,  not  to  them 
or  their  order,  and  that  they  could  not  endorse  to  the  plaintiff. 

But  we  think  that  the  principle  on  which  the  case  of  Brown  v.  De 
Winton  was  decided,  will  extend  to  this  case.  The  principle  on  which 
that  case  was  decided,  is,  that  the  note,  before  it  was  endorsed,  was  in 
the  nature  of  a  promise  to  pay  to  the  person  to  whom  the  maker  should 
afterwards,  by  endorsement,  order  the  amount  to  be  paid ;  and  that, 
after  the  note  is  endorsed  and  circulated,  it  must  be  taken,  as  against 
the  party  so  making  and  endorsing  the  note,  that  he  intended  that  his 
endorsement  should  have  the  same  effect  as  an  endorsement  by  the 
payee  of  a  note  payable  to  the  order  of  a  person  other  than  the  maker 
would  have  had.  Now,  it  is  well  established,  that,  if  a  note  be  made 
payable  to  J.  S.,  or  order,  and  J.  8.,  in  such  case,  endorses  the  note 
specially  to  Smith  k  Co.,  without  adding  "or  order,''  Smith  k  Go.  may 
convey  a  good  title  to  any  other  person  by  endorsement :  More  v.  Man- 
ninffj  Comyn's  Rep.  811 ;  £die  v.  The  EoBt  India  Company^  2  Burr. 
1216. 

*We  think,  therefore,  that  the  effect  of  so  making  and  endorsing  r^oasi 
the  note  in  question,  was,  to  make  it,  as  against  the  maker  and  ^ 
endorser,  a  valid  promissory  note  payable  to  Smith  &  Co.,  or  order ;  and 
therefore  that  the  declaration  is  open  only  to  an  objection  on  special 
demurrer,  for  not  setting  out  correctly  the  legal  effect  of  the  instrument. 
The  rule  for  arresting  the  judgment  must,  consequently,  be  discharged. 

Rule  discharged. 

(a)  Sach  an  endorsement  is  usually  called  a  rettrietive  endorsement. 


^  HUMPHRIES  V.  LONGMORE  and  SMITH.    June  28. 

A  letnri  facias  issued  oat  of  a  hundred  court,  tested  and  returnable  on  days  not  being 
respectively  court  days,  is  void,  and  consequently  afibrds  no  justification  in  trespass  for  seiz- 
ing goods  under  it. 

This  was  an  action  of  trespass,  for  taking  the  plaintiff's  goods. 

The  defendant  Longmore  suffered  judgment  to  go  by  default. 

Smith  pleaded  not  guilty,  and  a  justification,  as  attorney  for  Long- 
more,  under  a  writ  of  levari  facias  issued  out  of  the  court  of  the 
hundred  of  Offlow,  in  the  county  of  Stafford,  for  7Z.  6«.  lid.  damages 
and  costs,  recovered  in  that  court  against  the  now  plaintiff. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  last  Summer  Assizes 
at  Sta^ord.  The  facts  were  as  follows : — The  plaint  in  the  hundred 
court  came  on  for  trial  on  the  22d  of  February,  1847,  when  a  verdict 
was  found  for  the  plaintiff  for  2«.  6d,  and  costs,  subject  to  a  point  of 
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law.  The  steward,  who  waa  called  as  a  witness,  stated,  that  the  court 
was  held  from  three  weeks  to  three  weeks ;  that  he  made  no  entry  of 
the  judgmemt  at  the  time,  but  that,  as  there  was  no  motion  in  arrest 
of  judgment,  he  considered  that  the  judgment  followed  as  a  matter  of 
*S641  ^^^^^^y  ^^^^  ^^  ^^^^  ^^^  court  "*" books  home  with  him,  and  on  a 
■*  subsequent  day  (the  5th  of  March),  not  being  a  court  day,  at 
his  own  house,  not  being  within  the  jurisdiction,  he  taxed  the  costs,  and 
made  out  the  levari  facia%^  sealed  it  with  the  seal  of  the  court,  and  sent 
it  to  Smith,  who  placed  it  in  the  hands  of  the  officer  for  execution.  The 
levari  faciei  was  tested  the  2d  of  March,  and  returnable  ^'at  the 
sheriff's  next  court  for  the  hundred,  to  be  holden  at,  &c.,  on  the  2Sd  of 
March,"  neither  of  which  days  were  court  days. 

Under  these  circumstances,  it  was  submitted,  on  the  part  of  the 
plaintiff,  that  the  writ  afforded  no  justification,  it  being  altogether  void. 

A  verdict  was,  under  the  direction  of  the  learned  judge,  found  for 
the  plaintiff,  with  leave  to  the  defendant  Smith  to  move  to  enter  a 
verdict  for  him,  if  the  court  should  be  of  opinion  that  the  justification 
was  made  out. 

Allenj  Serjt.,  in  Michaelmas  term  last,  accordingly  obtained  a  rule 
nbi. 

Talfourd^  Serjt.,  now  showed  cause.  Process  issued  from  an  inferior 
court,  which  is  neither  tested,  nor  made  returnable  on  a  court  day,  is 
clearly  void.  In  Mor^e  v.  JameSj  Willes,  122,  it  was  held,  that,  though  an 
officer  of  an  inferior  court  may  justify  acting  under  process  which  is 
only  voidable^  he  cannot  under  void  process.  Rowland  v.  VeaU^  Cowp. 
18,  shows  that  process  of  execution  out  of  a  court  of  this  sort,  and 
tested  and  returnable  on  a  day  that  is  not  a  court  day,  is  void ;  like  an 
execution  sued  out  of  the  superior  courts  tested  out  of  term,  before  the 
♦3651  8  &  4  W.  4,  c.  en— Shirley  v.  Wright,  2  Salk.  700,— or  a  *sub. 
poena  tested  in  vacation  since  that  statute — JSdgell  v.  Ourling, 
T  M.  &  G.  968,  8  Scott,  N.  R.  668. 

CoLTMAN,  J.,  called  upon  Ghray,  for  the  defendant,  to  distinguish 
Morse  v.  James  from  the  present  case. 

Qray  admitting  that  he  could  not  do  so,  the  rule  was 

Discharged. 
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If  an  individual  prefers  a  complaint  to  a  magristrate,  and  procures  a  warrant  to  be  granted,  opoo 
which  the  accused  is  taken  into  custody,  the  complainant  is  not  liable  in  trespass  for  that 
imprisonment ;  and  that  even  although  the  magistrate  had  no  jurisdiction. 

The  plaintiff  voluntarily  went  before  a  police  magistrate,  to  meet  a  charge  of  embezzlement 
which  was  there  about  to  be  made  against  him  by  the  defendant :  the  magistrate  declining 
to  entertain  the  matter,  unless  a  charge  were  formally  made,  the  defendant  said—*'  WeU, 
then,  I  charge  him  with  embezzling  30«.:"  the  plaintiff  was  then  ordered  by  one  of  th« 
constables  in  attendance,  to  go  into  the  dock,  the  charge  was  eone  into,  and  the  plaintifT 
held  to  bail : 
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Hdd,  that  the  act  of  the  defendant  amounted  to  no  more  than  calling  upon  the  magistrate  ta 
exercise  his  jurisdiction,  and,  consequently,  that  he  was  not  liable  to  an  action  of  trespass, 
for  the  imprisonment  of  the  plaintiff. 

Trespass,  for  an  assault  and  false  imprisonment.     Plea,  not  guilty. 

The  cause  was  tried  before  Goltman,  J.,  at  the  sittings  in  London 
after  Hilary  term,  1847.  The  facts  proved  are  detailed  in  the  judgment. 
Upon  those  facts,  the  learned  judge  intimated  an  opinion  that  what  was 
done  in  the  magistrate's  presence  must  be  considered  as  the  act  of  the 
magistrate,  and  that  the  defendant  was  not  liable  for  that ;  and  accord- 
ingly he  nonsuited  the  plaintiff. 

*Co€kburn^  in  Easter  term,  1847,  obtained  a  rule  nisi  for  a  new  r*Q^g 
trial,  on  the  ground  of  misdirection ;  and,  upon  that  rule  coming  ^ 
on  for  argument  in  Easter  term  last,  the  court  called  upon 

Cockbumj  Bramwell^  and  HuddUstone  to  support  it.  The  facts  are 
shortly  these : — The  parties  challenge  each  other  to  go  before  a  magis- 
trate to  settle  a  difference  between  them.  The  plaintiff.  Brown,  goes  to 
the  police-office  voluntarily,  without  summons  or  warrant,  to  meet  any 
charge  that  Chapman  may  think  fit  to  prefer  against  him.  When  before 
the  magistrate,  the  latter  declined  to  enter  upon  the  matter  until  some 
distinct  charge  was  preferred,  or,  in  other  words,  until  Brown  was 
placed  in  custody.  This  being  done  at  the  instigation  of  Chapman,  the 
investigation  proceeded.  [Wilde,  C.  J.  It  may  have  been  a  malicious 
charge ;  but  does  that  amount  to  a  false  imprisonment  by  the  defendant  ?] 
Until  the  defendant  gave  the  plaintiff  into  custody,  there  was  nothing  to 
prevent  the  latter  leaving  the  police-court.  His  detention  clearly  was 
the  defendant's  act.  There  clearly  was  some  evidence  to  go  to  the  jury : 
Cafft  V.  Parsons  J  6  C.  &  P.  504.  In  Flewster  v.  Royle^  1  Campb.  187, 
it  was  held,  that,  if  A.  states  positively  to  the  commander  of  a  press- 
gang  that  B.  is  liable  to  the  impress-service,  who  in  truth  is  not  so,  and 
B.,  in  consequence  of  this  information,  is  impressed,  A.  is  liable  to  an 
action  of  trespass  and  false  imprisonment  at  the  suit  of  B.  ''This," 
said  Lord  Ellbnborough,  ''  is  not  like  a  malicious  prosecution,  where 
the  party  gets  a  valid  warrant  or  writ,  and  gives  it  to  an  officer  to  be 
executed.  There  was  clearly  a  trespass  here  in  seizing  the  plaintiff,  and 
the  defendant  therefore  was  a  trespasser  in  procuring  it  to  be  done.  Nor 
is  any  proof  of  malice  ^necessary.  If  a  person  causes  another  r^^n^^ 
to  be  impressed,  he  does  it  at  his  own  peril,  and  is  liable  in  da-  ^ 
mages  if  that  person  proves  not  to  have  been  subject  to  the  impress  ser- 
vice. If  the  defendant  in  this  case  had  said  that  she  believed  the  plain- 
tiff was  liable  to  be  impressed,  leaving  it  to  the  officer  of  the  press-gang 
to  make  the  necessary  inquiries,  and  to  act  as  he  should  think  most 
advisable, — for  such  a  line  of  conduct,  which  a  regard  for  the  public 
service  would  have  induced  her  to  adopt,  she  would  not  have  been  amena- 
ble in  this  action.  But  she  took  upon  herself  positively  to  aver  that  he 
was  compellable  to  serve  in  a  king's  ship,  and  she  must  therefore  answer 

U 
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for  the  consequences."  So^  here,  the  defendant  having  been  actively 
instrumental  in  causmg  the  detention  of  the  plaintiff,  trespass  lies 
against  him. 

Byles^  Serjt.,  and  Prentice^  were  then  called  upon  to  show  cause 
against  the  rule.  If  any  trespass  was  committed  at  all  in  this  case,  it 
was  committed  by  the  magistrate.  There  is  not  a  scintilla  of  evidence 
to  charge  the  defendant.  [Wilde,  C.  J.  The  argument  on  the  other 
side  seems  to  amount  to  this,  that  the  magistrate  had  no  authority  to 
order  the  plaintiff  into  custody  until  the  defendant  said  ^^  I  give  him  into 
custody."]  No  information  on  oath  is  necessary  to  create  jurisdiction 
in  the  magistrate:  1  Hale's  Pleas  of  the  Crown,  582,  2  Hale,  110. 
[V.  Williams,  J.  Can  the  magistrate  order  the  accused  into  custody 
without  information  on  oath  ?]  Yes.(a)  The  form  of  declaration  for  a 
malicious  criminal  prosecution,  given  in  Chitty  on  Pleading,  7  th  edit, 
vol.  2,  p.  441,  does  not  aver  that  the  information  was  upon  oath.(6) 
Here,  the  magistrate  was  justified  in  commanding  the  constable  to  place 
♦3681  ^^®  plaintiff  in  the  dock,  *and  the  constable  was  bound  to  obey 
-*  the  magistrate's  direction :  Viner's  Abridgment.((;)  In  Wetit  v. 
Smallwoody  3  M.  &  W.  418,  it  was  held,  that,  where  a  party  lays  a 
complaint  before  a  magistrate  on  a  subject-matter  over  which  he  has  a 
general  jurisdiction,  and  the  magistrate  grants  a  warrant,  upon  which 
the  party  charged  is  arrested,  the  party  laying  the  complaint  is  not 
liable  as  a  trespasser,  although  the  particular  case  be  one  in  which  the 
magistrate  had  no  authority  to  act.  In  Berry  v.  Adamsofiy  6  B.  &  C. 
528,  9  D.  &  B.  558,  where  a  sheriff's  officer,  to  whom  a  warrant  upon  a 
writ  against  A.  was  delivered,  sent  a  message  to  A.,  and  asked  him  to 
fix  a  time  to  call  and  give  bail,  and  A.  accordingly  fixed  a  time,  attend- 
ed, and  gave  bail, — it  was  held  that  this  was  not  an  arrest,  and  that  an 
action  for  a  malicious  arrest  would  not  lie  against  the  party  suing  out 
the  writ,  although  he  had  no  cause  of  action.  [Wilde,  G.  J.  In  that 
case,  the  plaintiff  was  never  for  a  moment  under  any  personal  restraint.] 
Carratt  v.  Morley^  1  Q.  B.  18,  1  Gale  &  D.  275,  is  very  much  in 
point.  By  stat.  47  6.  3,  c.  Ixxviii.,  intituled  ^^  An  act  for  the  more 
speedy  and  easy  recovery  of  small  debts  in  the  sokes  of  Bolingbroke 
and  Horncastle,  and  other  places,  in  the  county  of  Lincoln,"  certain 
commissioners  were  "  constituted  a  court  of  justice,  by  the  name  and 
style  of  *  The  Court  of  Bequests  for  the  sokes  of  Bolingbroke  and 
Horncastle,  and  wapentake  of  Candleshoe  (except  the  parishes  of  H.,  S., 
and  F.),  in  the  county  of  Lincoln,  and  for  the  wapentake  of  G.,  &c 

fa)  Bui  see  2  Hole,  P.  C.  120. 

(6)  In  the  note  (2),  however  (p.  442),  with  reference  to  the  statement  of  the  charge,  it  is  said 
— '*  The  statement  of  this  charge  is  to  be  token  from  the  magistrate's  warrant,  or /nm  tht  exa- 
mination  of  the  defendant  on  oa/A,  where  a  sight  of  them  con  be  obtained." 

{e)  Vol.  20,  title  Treapast  (D.  a),  sed  quare  as  to  any  authority  to  be  found  there  for  the 
position. 
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*(ennmerating  several  wapentakes,  parts  of  others,  and  five  p^Q/»Q 
parishes),  in  the  said  county ;'  "  and  they  were  authorized  to  ^ 
hear  causes  of  certain  kinds,  where  the  defendant  is  residing  within  the 
places  mentioned  (except  the  wapentake  of  W.  and  certain  parishes 
named),  or  keeping  house,  &c.,  or  using  any  market,  or  seeking  a  liveli- 
hood, or  in  any  way  trading,  &c.,  within  the  same;  and  thereupon  to 
give  judgment,  and  award  execution  against  hody  or  goods.  The  clerks 
and  their  deputies  were  to  issue  all  precepts  required  hy  the  act,  and 
the  Serjeants  to  execute  them:  and  the  Serjeants,  in  case  of  neglect, 
were  liable  to  make  compensation,  and  to  be  fined.  Morley  summoned 
Carratt  in  the  court.  Five  commissioners,  on  the  hearing,  ordered  execu- 
tion against  the  body  of  Carratt;  the  deputy-clerk  issued  a  precept 
thereon,  and  delivered  it  to  a  Serjeant,  who  arrested  Carratt.  Carratt 
sued  Morley,  the  commissioners,  and  the  Serjeant,  for  false  imprison- 
ment. On  the  trial,  it  appeared  that  Carratt  resided  in  the  excepted 
wapentake  of  W. ;  and  it  was  not  shown  that  any  evidence  had  been 
given  before  the  court  of  requests,  tending  to  bring  Carratt  within  their 
jurisdiction.  The  precept  described  the  court  as  "  The  court  of  requests 
for  the  sokes  of  Bolingbroke  and  Horncastle,  and  other  places  in  the 
county  of  Lincoln."  None  of  the  proceedings  stated  any  fact  showing 
Carratt  to  have  been  within  the  jurisdiction  of  the  court.  It  was  held, 
that  the  commusioneri  were  liable  in  trespass  for  proceeding  without 
jurisdiction,  but  not  for  the  fault  in  the  precept ;  that  the  Serjeant  was 
not  liable  for  the  want  of  jurisdiction,  but  that  he  was  liable  for  execut- 
ing the  precept  which  misdescribed  the  court ;  and  that  Morley  was  not 
liable  at  all.  So,  here,  there  is  no  evidence  whatever  that  the  defendant 
authorized  the  trespass.  The  plaintiff  voluntarily  went  to  the  police 
office.  In  Christopheraan  •v.  Bare^  17  Law  Journ.,  N.  S.,  Q.,  p^Q_/v 
B.  109,  it  was  held  that  an  assault,  ex  vi  terminif  excludes  con-  ^ 
sent ;  and  therefore  a  plea  of  leave  and  license  to  a  declaration  charg- 
ing an  assault,  is  bad,  as  amounting  to  the  general  issue.  [Y.  Williams, 
J.  Was  it  not  for  the  jury  to  say  whether  the  plaintiff's  going  into  the 
dock  was  his  own  voluntary  act  or  the  result  of  constraint  ?]  In  Arrow- 
smith  y.  Le  Mesurier^  2  N.  R.  211,(a)  it  was  held,  that,  if  a  magistrate's 
warrant  be  shown  by  the  constable  who  has  the  execution  of  it  to  the 
person  charged  with  an  offence,  and  he  thereupon,  without  compulsion, 
attends  the  constable  to  the  magistrate,  and,  after  examination,  is  dis- 
missed,— this  is  not  such  an  arrest  a&  will  support  trespass  and  false  im- 
prisonment. Sir  James  Mansfield  there  says :  ^^  I  can  suppose  that 
an  arrest  may  take  place  without  an  actual  touch ;  as,  if  a  man  be 
locked  up  in  a  room :  biU  here  the  plaintiff  went  voluntarily  before  the 
magistrate.  The  warrant  was  made  no  other  use  of  than  as  a  summons. 
The  constable  brought  a  warrant,  but  did  not  arrest  the  plaintiff.    How 

(a)  And  see  2  N.  R.  212  (&) ;  M'Cloughan  v.  Clayton,  Holt,  N.  P.  C.  478 ;  Bieim  v.  J?ur. 
ridg€,  3  Campb.  139. 
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can  a  man's  walking  freely  to  a  magistrate  prove  him  to  be  arrested  ?" 
[WiLDB,  G.  J.  Was  that  ruled  as  a  matter  of  law,  or  did  it  go  to  the 
jury  ?]  It  went  to  the  jury,  certainly.  [Crbsswell,  J.  The  question 
is,  by  whose  order  the  plaintiiT  was  put  into  the  dock.]  Assuming 
all  the  statements  of  the  witnesses  to  be  true,  the  defendant  did  no 
more  than  put  the  magistrate  in  motion;  and  for  that  he  clearly  is 
not  liable  in  trespass.  That  mere  words  will  not  constitute  an 
arrest,  has  repeatedly  been  held :  Q-enner  v.  SparkeSj  1  Salk.  79 ;  Har- 
ner  v.  BaUyn,  Bull.  N.  P.  62 ;  Comyn's  Digest,  tit.  Execution^  (G.  12); 
♦^711  *I^*'^^^'8  Justice,  ch.  170,  p.  406.  [Cresswell,  J.  Qenner 
-*  y.  Sparkes  has  not  been  adhered  to,  I  think.]  It  is  the  duty  of 
a  party  to  submit  to  the  process  of  the  law.  [Cresswell,  J.  It  is  the 
fact  of  the  submission  that  is  the  important  thing  here.]  The  case  of 
Barker  v.  RolUnson^  1  Cr.  &  M.  330,  is  not  to  be  distinguished  from  the 
present.  There,  the  defendant  gave  information  before  a  magistrate, 
upon  which  the  plaintiff  was  taken  up  on  a  warrant,  and  brought  before 
the  magistrate.  After  the  charge  was  dismissed  for  the  time,  and  the 
plaintiff  liberated  on  his  promise  to  appear  at  a  future  day,  the  defendant 
stated  that  he  had  another  charge,  of  forgery,  against  the  plaintiff;  upon 
which  the  plaintiff,  who  was  retiring,  was  again  put  to  the  bar :  and  it 
was  held  that  trespass  was  not  maintainable.  Batlet,  B.,  said  :  ^^  Here, 
the  defendant  was  not  present  at  the  original  arrest ;  he  only  gave  infor- 
mation, on  which  the  magistrate  acted.  Then,  by  order  of  the  magis- 
trate, the  defendant  was  seized ;  that  was  not  the  act  of  the  defendant, 
though,  if  he  had  been  present,  he  would  have  been  protected,  as  acting 
in  aid  of  those  who  were  acting  under  the  magistrate's  warrant.  Whilst 
the  party  is  before  the  magistrate  under  the  warrant,  the  defendant  says 
that  he  has  another  charge  against  him.  That  was  a  part  of  the  pro- 
ceedings before  the  magistrate,  and  was  no  trespass  in  the  defendant, 
who  merely  made  an  additional  charge." 

Cockhurn  was  permitted  to  reply.  Being  in  the  dock  at  the  police 
office,  the  plaintiff  could  not  have  escaped  from  it.  He  was  a  volunteer, 
it  is  true,  in  going  before  the  magistrate :  but  it  must  not  be  assumed 
that  he  assented  to  being  placed  in  the  degrading  position  he  was  there 
*3721  P^^^^^  ^^  ^^  ^^®  defendant's  instigation.  The  '^'question  clearly 
was  one  that  ought  to  have  been  submitted  to  the  jury.  In  Weft 
V.  SmaUwoody  the  complainant's  having  accompanied  the  constable 
charged  with  the  execution  of  the  warrant,  and  pointed  out  to  him  the 
person  to  be  arrested,  was  held  to  be  evidence  to  go  to  the  jury  of  a  parti- 
cipation in  the  arrest.  The  defendant  here  did  infinitely  more  than  was 
done  by  the  defendant  in  Barker  v.  Rollinson.  [Cresswell,  J.  Into 
whose  custody  was  the  plaintiff  given  ?]  Into  the  custody  of  the  law. 
[Cresswell,  J.  What  is  that  ?]  The  custody  of  such  a  person  as  was 
legally  entitled  and  bound  to  detain  him. 

Wilde,  C.  J.     This  case  raises  an  important  general  question.    We 
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wfll,  therefore,  look  more  particularly  into  the  evidence  before  we  pro- 
nounce our  judgment.  Cur.  adv.  vult. 
CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court : — 
This  was  an  action  of  trespass  and  false  imprisonment,  tried  before  me 
at  the  London  sittings  after  Hilary  term,  1847,  when  the  plaintiff  was 
nonsuited. 

A  rule  was  afterwards  obtained,  calling  upon  the  defendant  to  show 
cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial  had : 
and,  upon  the  argument  of  the  rule,  the  question  was,  whether  the  plaintiff 
had  given  evidence  upon  the  trial,  which  ought  to' have  been  submitted 
to  the  jury,  that  the  imprisonment  of  the  plaintiff  was  the  act,  and  done 
under  the  authority,  of  the  defendant. 

It  appeared  from  the  report,  that  the  first  witness  called  on  the  part 
of  the  plaintiff,  was  Mr.  Gunn,  who  was  clerk  to  the  police  magis- 
trate at  the  public  office,  Lambeth  street;  and  the  substance  of  his 
evidence  was,  that  the  plaintiff  and  defendant,  with  their  respective 
*attomey8,  appeared  at  the  police  office  on  the  12th  of  November,  r^o^o 
when  the  plaintiff's  attorney  informed  the  magistrate  that  the 
plaintiff  attended  to  answer  a  charge  of  embezzlement  about  to  be  pre- 
ferred against  him  by  the  defendant ;  and  that  the  defendant  then  said, 
also  addressing  the  magistrate,  **  that  he  did  prefer  a  charge  of  embez- 
zlement against  Brown:"  to  which  the  witness  added, — "Brown  was 
desired  to  go  into  the  dock,  by  one  of  us ;  I  think  I  told  him  myself:"  and 
he  added, — "  They  were  going  into  the  matter  without  a  charge  being 
formally  made,  when  the  magistrate  said, — '  I  can't  go  into  the  matter, 
unless  a  charge  is  made  formally ;'  that  the  defendant  then  said, — '  Well, 
then,  I  charge  him  with  embezzling  30«. ;'  that  the  plaintiff  was  ordered 
to  go  into  the.  dock,  and  the  defendant  was  sworn."  It  is  clear  that 
there  is  nothing  in  the  evidence  of  this  witness,  which  could  properly  be 
submitted  to  the  jury,  to  charge  the  defendant  with  this  action. 

A  witness  named  Coles  was  next  called  by  the  plaintiff.  He  said 
''that  the  defendant's  attorney  made  some  observations  to  the  magis- 
trate, to  the  effect  that  they  had  a  charge  to  make  against  the  plaintiff; 
that  the  magistrate  (as  the  witness  believed),  then  said  he  could  not 
entertain  any  charge,  unless  the  defendant  gave  the  plaintiff  into  cus- 
tody; that  the  defendant  then  said  ho  charged  the  plaintiff  with  receiving 
30«.  from  Mr.  Francis,  and  not  accounting  to  him  (the  defendant)  for 
the  same;  that  the  officers  of  the  court  then  took  the  plaintiff,  and 
placed  him  in  the  dock  for  prisoners."  This  witness  said  that  he  believed 
the  expression  used  by  the  magistrate,  was,  that,  unless  the  defendant 
gave  the  plaintiff  into  eu9tody^  but  added  that  he  (the  witness)  would  not 
pledge  his  oath  that  the  magistrate  used  the  word  f' custody." 

It  will  be  observed  that  no  expression  is  imputed  to  *the  r^^^j^ 
defendant  by  this  witness,  but  this,  that  "he  charged  the  plain-  ^ 
tiff  with  receiving  30«.  from  Mr.  Francis,  and  not  accounting  for  it :" 
VOL.  VI. — 30  u  2 
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and  he  adds,  ^'  that  the  officers  then  placed  the  plaintiff  in  the  dock." 
This  expression  of  the  defendant  addressed  to  the  magistrate,  vas  no 
evidence  apon  which  to  charge  the  defendant  with  the  restraint  or  impri- 
sonment of  the  plaintiff  by  the  act  of  the  officers  of  the  court.  What 
the  defendant  did,  in  thus  preferring  the  charge  of  embezzlement  to  the 
magistrate  (however  it  might  subject  him  to  another  form  of  action,  if 
done  without  probable  cause,  and  maliciously),  would  not  render  him 
responsible  in  this  action,  as  for  false  imprisonment. 

The  third  and  last  witness  called  by  the  plaintiff,  was,  one  Johnson: 
and  it  is  upon  this  man's  evidence  alone  that  any  question  can  arise, 
whether  the  case  ought  to  have  gone  to  the  jury.  This  witness  Johnson 
stated,  that,  upon  the  defendant  preferring  his  complaint  to  the  magis- 
trate, the  magistrate  said  '*  he  would  not  hear  the  charge,  unless  it  was 
brought  formally  before  him;''  that  the  defendant  said  '^ Brown  had 
been  embezzling  some  of  his  money;"  upon  which  the  magistrate  said,— 
^^Do  you  intend  giving  him  into  custody  for  it?"  that  the  defendant 
replied, — ^'I  do  give  him  into  custody;"  and  that  the  plaintiff  was  told 
to  go  into  the  dock,  and  then  the  matter  was  entered  into.  And  he 
added  '*  that  it  was  one  of  the  constables  that  told  the  plaintiff  to  go 
into  the  dock." 

The  evidence  given  by  this  witness  in  his  examination  in  chief,  it  will 
be  observed,  differed  very  materially  from  that  of  the  two  former  wit- 
nesses, although  that  evidence  purported  to  detail  the  same  transaction 
as  that  to  which  the  evidence  of  this  witness  referred :  and,  if  the  case 
had  depended  on  the  comparative  accuracy  or  credit  due  to  the  wit- 
nesses, that  credit  and  accuracy  would,  of  course,  have  been  for  the 
^^YCT  *deci8ion  of  the  jury.  But  it  did  not  so  depend;  because  this 
^  witness,  upon  being  cross-examined,  said  ''  that  the  statements 
which  the  two  former  witnesses  had  made  as  to  what  had  passed  before 
the  magistrate,  were  correct," — thus  leaving  the  case  as  it  stood  upon 
the  evidence  of  these  two  witnesses. 

But,  supposing  this  witness's  evidence,  as  given  in  his  examination  in 
chief,  to  be  correct,  and  disregarding  the  qualification  of  that  evidence 
upon  the  cross-examination,  still  that  evidence  does  not,  as  it  appears  to 
us,  present  any  case  for  the  consideration  of  the  jury. 

In  considering  the  effect  of  Johnson's  evidence,  as  contained  in  his 
examination  in  chief,  it  is  to  be  observed  that  the  defendant,  neither 
before  his  attendance  at  the  police-office,  nor  at  any  time,  made  any 
application  for  a  warrant  against  the  plaintiff,  nor  did  any  act  voluntarily 
to  cause  the  plaintiff  to  be  taken  into  custody.  When  at  the  police-office, 
he  preferred  his  charge  to  the  magistrate^  All  his  communications  and 
expressions  were  addressed  to  the  magistrate  alone ;  and  the  important 
expression  which  Johnson  imputed  to  the  defendant  to  have  used, — that 
is,  '^I  do  give  him  (the  plaintiff)  into  custody," — was  said  to  have  been 
so  used  in  answer  to  the  statement  of  the  magistrate,  '^  that  he  could 


6  MANNING,  GRANGEK,  &  SCOTT.  875 

not  hear  the  charge  unless  it  was  brought  formally  before  him/'  and  to 
(he  question,  '*  Do  you  intend  to  give  him  into  custody  ?" 

The  question,  therefore,  upon  the  evidence,  is,  whether  the  defendant 
should  be  considered  as  merely  calling  upon  the  magistrate  to  exercise 
his  jurisdiction,  leaving  him  to  the  exercise  of  that  jurisdiction  upon 
his  own  discretion  ;  or  whether  the  defendant's  expression  ought  to  be 
considered  as  addressed  to  any  one  who  might  happen  to  be  in  court, 
and  ^ho  should  think  fit  to  act  upon  it,  by  taking  the  plaintiif  into 
custody ;  or,  in  Mother  words,  whether  the  imprisonment  ought  r^tOYf^ 
to  be  referred  to  the  exercise  of  authority  upon  the  part  of  the 
magistrate,  or  to  the  unauthorized  act  of  some  officer  of  the  police- 
court  voluntarily  interfering  by  ordering  the  plaintiff  to  go  into  the 
dock. 

It  appears  to  us  that  the  acts  of  the  defendant  throughout  amounted 
to  no  more  than  calling  on  the  magistrate  to  exercise  his  jurisdiction, 
and  that  the  particular  expression  which  alone  can  properly  be  argued 
to  be  evidence  of  an  authority  given  by  the  defendant  for  the  imprison- 
ment of  the  plaintiff,  was  addressed  to  the  magistrate,  and  to  him  only, 
and  that  no  other  person  could  properly  act  upon  it :  and  we  think  that 
such  an  expression  used  by  a  party  to  a  magistrate  in  the  course  of  pre- 
ferring a  charge,  cannot  be  considered  as  constituting  the  magistrate 
the  agent  of  the  suitor,  or  as  calling  upon  him  to  act  ministerially  upon 
the  authority  of  such  suitor,  any  more  than  an  individual  who  should 
move  a  judge  or  court  for  the  commitment  of  a  party  for  an  alleged 
contempt,  can  be  considered  as  conferring  a  ministerial  authority  upon 
such  court  or  judge,  or  as  rendering  him  responsible  for  any  imprison- 
ment which  might  be  consequent  upon  the  motion.  Therefore,  even 
taking  the  precise  words  used  by  Johnson  to  be  strictly  accurate,  still, 
regard  being  had  to  the  place  and  occasion  of  their  being  used,  they 
must  be  considered  as  merely  invoking  the  exercise  of  the  magistrate's 
authority.  This  view  of  the  case  appears  to  us  to  be  consistent  with 
the  general  principles  of  law,  and  with,  the  decisions  connected  with  this 
particular  subject. 

If  an  individual  prefers  a  complaint  to  a  magistrate,  and  procures  a 
warrant  to  be  granted,  upon  which  the  accused  is  taken  into  custody, 
the  complainant,  in  such  case,  is  not  liable  in  trespass  for  the  imprison- 
ment; and  that,  even  although  the  magistrate  had  no  jurisdiction. 
^According  to  the  case  of  West  v.  Smalfwoodj  3  M.  &  W.  418,  t^q'tit 
a  party  who  shall  make  a  direct  application  to  a  magistrate  for  a 
warrant,  that  another  may  be  taken  into  custody,  is  deemed  thereby  only 
to  make  an  appeal  to  the  magistrate  to  exercise  his  jurisdiction :  and  the 
imprisonment  is  referred  to  the  magistrate's  authority,  so  as  to  exempt 
the  complainant  from  all  liability  in  trespass :  and  what  takes  place  in 
the  presence  of  the  magistrate,  ought  to  be  referred  to  the  exercise  of 
his  authority,  as  in  Barber  v.  BoUinsan,  1  G.  &  M.  330.    In  that  case, 
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the  plaintiff  having  been  discharged  from  criminal  custody  by  a  magis- 
trate, was  leaving  the  police-office,  when  the  defendant  said — ^'  I  have 
another  charge  against  him,  for  forgery  ;'*  upon  which  the  plaintiff  was 
again  taken,  and  placed  at  the  bar:  and,  upon  the  trial  before  Lord 
Lyndhurst,  in  an  action  of  trespass  in  respect  of  this  second  imprison- 
ment, the  plaintiff  was  nonsuited;  and,  upon  motion  to  set  aside  the 
nonsuit,  it  was  held  that  the  acts  of  the  defendant  were  part  of  the  pro- 
ceedings before  the  magistrate,  for  which  the  defendant  could  not  be 
held  liable  in  trespass ;  that  the  taking  could  not  be  considered  as  the 
act  of  the  defendant,  who  had  only  put  the  ]aw  in  motion,  for  which  he 
might  be  liable  in  case.  And  it  appears  to  us  in  this  case,  that  the  de- 
fendant never  did  more  than  call  upon  the  magistrate  to  act,  and  that 
the  plaintiff's  being  placed  at  the  bar  must  be  referred  to  the  authority 
of  the  magistrate,  and  that  the  nonsuit  in  this  case  was  right,— consider- 
ing the  case  only  upon  the  evidence  in  chief  given  by  Johnson.  But  the 
cross-examination  of  Johnson  left  the  plaintiff's  case  upon  the  evidence 
of  Gunn  and  Coles ;  and,  upon  their  statements,  it  is  quite  clear  that  the 
defendant  merely  preferred  his  charge  of  embezzlement  before  the  magis- 
*^7R1  ^^^^®J  which  would  not  render  him  liable  in  '^'trespass  for  the  con- 
^  sequent  imprisonment.  The  rule,  therefore,  for  setting  aside  the 
nonsuit,  must  be  discharged. 

The  case  was  heard  before  the  lord  chief  justice  and  my  brothers  Cress- 
well  and  Williams,  and  therefore  this  must  be  considered  as  their 
judgment.  Rule  discharged. 


LESLIE  V.  RICHARDSON. 
RICHARDSON  v.  LESLIE.    July  8. 

The  court  has  power  under  the  3  &.  4  W.  4,  c.  42,  s.  39,  to  enlaiige  the  time  for  making  an 
award,  where  the  arbitrator,  to  whom  such  a  power  has  been  given,  inadvertently  omita  to 
exercise  it. 

These  two  causes  had  been  referred  to  an  arbitrator,  to  whom  was 
given  power  from  time  to  time  to  enlarge  the  time  for  making  his  award. 
This  power  the  arbitrator  had  several  times  exercised ;  but,  at  last,  he 
by  some  inadvertence  allowed  the  time  for  making  a  further  enlargement 
to  elapse,  and  consequently  his  authority  was  at  an  end.  Under  these 
circumstances,  and  upon  an  affidavit  that  the  parties  had  subsequently, 
in  ignorance  of  the  fact,  attended  a  meeting  before  the  arbitrator,  at 
which  witnesses  were  examined, 

Petersdorffy  in  the  last  term,  on  behalf  of  Leslie,  obtained  a  rule  call- 
ing upon  Richardson  to  show  cause  why  the  time  for  making  the  award 
should  not  be  further  enlarged  by  the  court,  pursuant  to  the  statute  3 
&  4  W.  4,  c.  42,  s.  89,  until  the  first  day  of  next  Michaelmas  term. 
He  referred  to  Parbery  v.  Newnham,  7  M.  &  W.  878,  9  Dowl.  P.  C. 
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288,  where  the  court  of  Exchequer  held  that  the  court  had  power  under 
the  act  80  to  do. 

*jByfe«,  Serjt.,  and  PAtnn,  on  a  subsequent  day  showed  r4co»TQ 
cause.(a)  The  39th  section  of  the  8  &  4  W.  4,  c.  42,  recites  ^  , 
that  it  is  expedient  to  render  references  to  arbitration  more  effectual, 
and  enacts  "  that  the  power  and  authority  of  any  arbitrator  or  umpire 
appointed  by  or  in  pursuance  of  any  rule  of  court,  or  judge's  order,  or 
order  of  nisi  prius,  in  any  action  now  brought  or  which  shall  be  here- 
after brought,  or  by  or  in  pursuance  of  any  submission  to  reference 
containing  an  agreement  that  such  submission  shall  be  made  a  rule  of 
any  of  His  Majesty's  courts  of  record,  shall  not  be  revocable  by  any 
party  to  such  reference,  without  the  leave  of  the  court  by  which  such 
rule  or  order  shall  be  made,  or  which  shall  be  mentioned  in  such  submis- 
sion, or  by  leave  of  a  judge ;  and  the  arbitrator  or  umpire  shall  and 
may,  and  is  hereby  required  to  proceed  with  the  reference  notwithstand- 
ing any  such  revocation,  and  to  make  such  award,  although  the  person 
making  such  revocation  shall  not  afterwards  attend  tbe  reference ;  and 
that  the  courts  or  any  jvdge  thereof^  ^nay,  from  time  to  time^  enlarge  the 
term  for  any  such  arbitrator  making  his  award.''  Upon  the  construc- 
tion of  the  latter  words  of  this  clause,  the  authorities  are  conflicting. 
In  Doe  d.  Jones  v.  Powelly  7  Dowl.  P.  C.  689,  it  was  held  that  the 
court  has  no  power,  under  this  section,  to  compel  parties  to  proceed 
with  a  reference,  the  arbitrator  having  power  to  enlarge  the  time  for 
making  his  award,  where  the  time  for  making  it  h^s  been  intentionally 
allowed  to  expire.  Patteson,  J.,  there  says — *'  The  enactment  applies 
to  two  cases, — first,  to  a  submission,  either  by  a  rule  of  court  or  under 
the  statute,  where  there  can  be  no  revocation  of  the  authority  of  the 
arbitrator  without  the  leave  of  the  court  or  of  a  judge.  If  there  should 
*be  a  revocation,  it  may  be  set  aside ;  as  the  act  says,  that  the  r^oon 
arbitrator  may  proceed  with  the  reference  notwithstanding  such 
revocation ;  by  which  enactment,  the  revocation  is  made  a  mere  nullity, 
and  the  parties  are  bound  to  proceed  with  the  reference.  The  other 
case  is,  that  the  court  may,  from  time  to  time,  enlarge  the  period  for  an 
arbitrator  to  make  his  award.  That  means  rather  that  the  court  may 
enlarge  the  time,  where  no  power  is  given  to  the  arbitrator  to  do  so :  if 
there  is  such  a  power,  it  is  for  him  to  do  it :  but  I  doubt  if  the  court 
would  do  it  in  a  case  where  the  parties,  or  the  arbitrator,  will  not  con- 
sent to  proceed  with  the  reference."  The  only  difference  between  that 
case  and  the  present,  is,  that  there  the  time  was  intentionally  allowed 
to  expire,  and  here  it  was  an  oversight.  The  court  of  Exchequer,  in 
Parbery  v.  Newnham^  undoubtedly  took*  a  different  view  of  the  statute. 
But,  in  Lambert  v.  Hutchinson,  2  M.  &  G.  858,  8  Scott,  N.  R.  221, 
this  court  expressed  almost  ae  strong  an  opinion  in  favour  of  the  con- 

(a)  Before  Coltman,  Mauler^and  CresBwell,  JJ      (Vilde,  C.  J.,  being  at  the  Central  Crimi- 
nil  Court. 
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struction  put  upon  the  statute  by  Pattbson,  J.,  in  Doe  d.  Jones  v. 
Powell,— stLjing,  per  Tindal,  C.  J.  (3  Scott,  N.  R.  224),  "  Where  the 
rule,  or  order,  or  submission  to  reference,  gives  the  arbitrator  no  power 
to  enlarge  the  time  for  making  his  award  beyond  the  day  named,  one 
can  understand  the  usefulness  of  the  provision  enabling  the  court  or  a 
judge  to  remedy  the  defect.  But  I  do  not  understand  the  statute  as 
giving  the  court  or  a  judge  any  right  to  interfere  where  the  arbitrator 
has  power  to  enlarge  the  time,  and  the  period  within  which  the  parties 
have  stipulated  that  the  award  shall  be  made,  has,  either  inadvertently 
or  designedly,  been  permitted  to  expire  without  any  exercise  of  that 
power.**  At  all  events,  if  the  court  has  the  power  suggested,  it  can 
**i8n  ^^'y  ^®  from  time  to  time  to  *enlarge ;  not  to  enlarge  after  the 
-^  time  has  been  allowed  to  expire, — which  would  be  to  create  a 
new  term.  [Cresswell,  J.  The  statute  gives  the  court  power  to 
enlarge,  where  no  such  power  is  given  to  the  arbitrator.  Surely  it  is  no 
very  great  stretch  of  authority  to  say  that  the  court  has  the  power  to  do 
this,  notwithstanding  it  has  been  given  to  the  arbitrator,  and  he  has, 
inadvertently,  or  from  any  other  cause,  omitted  to  exercise  it.]  Unless 
the  construction  were  very  clear,  the  court  would  be  slow  to  enlarge  a 
statutory  jurisdiction. 

Petersdorffj  in  support  of  the  rule.  The  statute  was  intended  to 
prevent  a  failure  of  justice,  and  to  render  more  effectual  references  to 
arbitration.  This  object  would  not  be  attained,  or  would  be  very  imper- 
fectly attained,  if  the  narrow  construction  contended  for  on  the  other 
side  were  allowed  to  prevail.  The  legislature  must  be  assumed  to  have 
been  cognisant  of  the  practice  of  giving  power  to  arbitrators  from  time 
to  time  to  enlarge  the  time  for  making  the  award.  It  was  clearly  their 
intention  to  give  that  power  to  the  court,  or  a  judge,  where  the  parties 
had  not  thought  fit  to  give  it  to  the  arbitrator :  and  it  would  be  difficnit 
to  assign  any  sensible  reason  for  stopping  short  there.  The  case  of 
Parhery  v.  Newnham  is  a  distinct  and  well-considered  decision  affirming 
the  power  the  court  is  asked  to  exercise  here.  Cur.  (idv.  vult 

CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  application  to  the  court,  under  the  statute  3  &;  4  W.  4,  c 
42,  s.  39,  for  a  rule  to  show  cause  why  the  time  for  making  an  award 
should  not  be  further  enlarged  until  the  first  day  of  Michaelmas  term 
next. 

^ooo-i  I*  appeared  that  the  causes  had  been  referred  to  an  *arbitra- 
^  tor,  with  power  to  him  from  time  to  time  to  enlarge  the  time  for 
making  his  award.  The  arbitrator  had  enlarged  the  time  for  making 
his  award  several  times,  but  had  at  last  inadvertently  omitted  to  make  a 
further  enlargement;  in  consequence  of  which  it  became  necessary  to 
apply  to  the  court  to  enlarge  the  time. 

On  showing  cause,  it  was  contended  that  the  court  had  no  power 
under  the  statute,  to  make  such  an  enlargement. 
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Three  questions  have,  at  different  times,  been  raised  as  to  the  con- 
struction of  that  part  of  the  section  which  gives  power  to  the  court  to 
enlarge  thq  time  for  making  an  award,  viz. — first,  whether  the  power  to 
enlarge  is  confined  to  cases  where  there  has  been  an  attempt  to  revoke 
the  authority  of  the  arbitrator, — secondly,  whether  it  is  confined  to  cases 
in  which  the  arbitrator  has  no  power  to  enlarge, — thirdly,  whether  tha 
court  can  enlarge  after  the  expiration  of  the  original  or  enlarged  time, 
as  the  court  of  Exchequer,  in  the  case  of  Parhery  v.  Newnham^  held 
they  might  do. 

With  respect  to  the  first  two  questions,  the  power  conferred  by  the 
act,  is,  to  enlarge  the  time  for  any  such  arbitrator  to  make  his  award. 
The  only  description  of  arbitrator  which  precedes  this  word  of  reference 
^'such,"  is  that  at  the  beginning  of  the  section ;  that  is,  ^'  any  arbitrator 
appointed  by  rule  of  court,  judge's  order,  or  order  of  nisi  prius.**  This 
description  of  arbitrator,  construed  according  to  the  strict  and  natural 
sense  of  the  word,  comprehends  all  arbitrators  appointed  by  rule  of 
court,  &c. ;  and,  with  reference  to  the  first  and  second  questions  above 
mentioned,  it  is  to  be  observed  that  there  are  no  'words  to  restrict  the 
power  of  the  court  in  the  way  suggested:  in  order  so  to  restrict  it, 
some  such  words  as  ^'in  case  of  such  revocation,"  or  ^'when  the  arbitra- 
tor has  no  power  to  enlarge,"  would  be  necessary.  To  construe  the 
clause  in  an  unrestricted  *sense,  seems  to  be  most  consistent  p^ogo 
with  the  natural  meaning  of  the  words  of  the  enactment;  and,  *- 
as  an  omission  to  make  an  award  within  the  time  limited  may,  and  often 
does,  occur,  and,  when  it  occurs,  often  produces  inconveniences  in  other 
cases  besides  those  in  which  the  arbitrator  has  no  power  to  enlarge,  or 
those  in  which  an  attempt  to  revoke  has  been  made,  there  is  no  reason 
for  adopting  a  construction  of  the  words  restrictive  of  their  natural  and 
proper  meaning. 

Thirdly, — with  regard  to  the  power  to  enlarge  after  the  expiration  of 
an  original  or  enlarged  time, — the  power  given  to  the  court  is,  ^^  from 
time  to  time"  to  enlarge  the  term,  &c.  If  these  words  occurred,  as 
they  often  do,  in  a  submission  to  arbitration,  in  which  power  is  usually 
given  to  the  said  arbitrator  from  time  to  time  to  enlarge  the  time  for 
making  the  award,  there  seems  no  doubt  that  they  would  not  authorize 
an  enlargement  made  after  the  time  had  expired.  But  it  is  to  be  ob- 
served, that,  in  the  case  of  a  power  given  by  the  submission,  it  is  given 
to  the  arbitrator  in  his  character  of  arbitrator,  which  character  is  not 
absolute  and  perpetual,  but  conditional  and  limited — '^  if  he  shall  make 
his  award  on  or  before,"  &;c. ;  whereas,  the  power  given  by  the  statute 
3  &  4  W.  4,  c.  42,  s.  39,  is  conferred  on  the  court,  which  has  perpetual 
existence,  and  is  given  absolutely,  and  not  conditionally* 

It  appears,  therefore,  to  us  that  the  power  may  be  so  construed  as  to 
comprehend  the  case  of  an  enlargement  after  the  expiration  of  the  time 
limited ;  and,  as  the  mischief  to  be  remedied,  would, — as  was  pointed 
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out  in  the  case  of  Parhery  v.  Newnham,  in  the  Exchequer, — ^be  Tery 
inadequately  remedied,  on  a  narrow  conBtruction,  we  concur  with  that 
court  in  thinking  that  the  larger  construction  ought  to  be  adopted.  The 
result  is,  that,  in  this  case,  there  should  be  a  rule  absolute  for  enlarging 
the  time,  as  prayed.  Rule  absolute. 

^oQA-,  *FIELD  V.  MACKENZIE,  One  of  the  Registered  Publio-Offi- 
••      cers  of  THE  NEWCASTLE-UPON-TYNE  JOINT-STOCK 
BANKING  COMPANY.    JvlyB. 

SemUct  that,  where  8  rule  for  a  weire  fadat  against  a  member  of  a  joint>8tock  banking  com- 
pany, under  the  7  6.  4,  c.  46,  haa  inadvertently  been  allowed  to  drop,  the  plaintiff  is  not 
precluded  from  afterwards  applsring  to  the  court  for  another  $dre  faciofy — disgentienit 
Wilde,  C.  J. 

The  notice  of  sittings  m  banc  in  vacation,  poranant  to  the  1  Vict.  c.  32,  most  specify  with  accu- 
racy and  precision  the  nature  of  the  business  to  be  proceeded  with. 

In  Trinity  term,  1847,  the  plaintiff,  who  had  recovered  judgment 
against  Daniel  Mackenzie,  one  of  the  registered  public  officers  for  the 
time  being  of  a  banking  co-partnership,  carrying  on  business,  pursuant 
to  the  provisions  of  the  statute  7  G.  4,  c.  46,  at  Newcastle,  under  the 
name  of  The  Newcastle-upon-Tyne  Joint-Stock  Banking  Company,  in 
an  action  upon  a  promissory  note  for  14,000/.,  bearing  date  the  26th  of 
February,  1845,  but  had  been  unable  to  obtain  satisfaction  thereof, 
either  from  the  public  officer  or  from  the  members  of  the  co-partnership 
for  the  time  being,  obtained  a  rule  to  show  cause  why  a  scire  faciai 
quare  executianem  nan  should  not  issue  upon  the  judgment,  against 
seven  individuals  who  were  respectively  members  of  the  co-partnership 
at  the  time  of  the  making  of  the  contract. 

This  rule  was  made  absolute  against  all  the  parties  except  John 
Brooke,  as  to  whom  it  was  enlarged  until  the  first  day  of  the  following 
term,  on  the  ground  .that  he  had  not  been  •  served  in  time  to  enable  him 
to  answer  it ;  vide  4  Man.  Gr.  &  S.  705. 

The  rule  was  called  on,  in  due  course,  on  the  second  day  of  Michael- 
mas term,  when  W,  E.  Watson  and  WiUes  appeared  for  the  purpose  of 
showing  cause.  No  one  being  instructed,  on  the  part  of  the  plaintiff, 
to  support  the  rule,  it  was  discharged  with  costs. 
^Qo^n  On  a  subsequent  day,  Martin^  for  the  plaintiff,  prayed  *that 
^  the  rule  might  be  re-opened.  No  sufficient  excuse,  however,  being 
shown  for  not  having  instructed  counsel  to  appear  to  support  the  rule, 
the  court  declined  to  entertain  the  application. 

S»  Martin  and  Hugh  Hill^  in  Trinity  term, — upon  affidavits  stating, 
in  addition  to  the  facts  deposed  to  on  the  former  occasion,  that  the  exe- 
cutions issued  pursuant  to  the  former  rule,  notwithstanding  every  effort 
made  on  the  part  of  the  plaintiff,  had  been  altogether  unavailing, — 
— made  a  second  application  for  leave  to  issue  a  scire  facias  against 
Brooke.     [Wildb,  C.  J.    It  is  contrary  to  the  ordinary  practice  of  the 
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court  to  allow  a  matter  once  disposed  of,  to  be  reagitated  in  this  man- 
ner.] The  necessity  of  coming  to  the  court  at  all  arises  out  of  the 
construction  put  by  the  court  upon  the  words  of  the  statute.  Unless 
there  is  some  imperative  and  inflexible  rule  on  the  subject,  it  would  be 
extremely  hard  to  deprive  the  plaintiff  of  the  means  of  recovering  his 
demand,  in  consequence  of  the  negligence  of  his  attorney. 

W.  H,  Watson  and  Willes  showed  cause,  upon  the  preliminary  objec- 
tion, in  the  first  instance.  A  rule  for  this  purpose  having  already  been 
granted  and  discharged,  it  is  contrary  to  the  universal  practice  of  the 
courts  to  allow  the  matter  to  be  discussed  upon  another  rule.  The  only 
excepted  case  is,  where  the  former  application  has  failed  by  reason  of 
some  technical  defect  in  the  materials  that  were  before  the  court. 
[Wilde,  C.  J.  Can  we  grant  a  new  rule,  when  we  have  already  refused 
to  allow  the  former  rule  to  be  re-opened  ?  ■  It  is  clearly  contrary  to  the 
usual  practice.  Cresswell,  J.  It  is  very  like  treating  the  court  with 
contempt,  to  come  and  ask  for  a  new  rule  upon  the  same  subject-matter, 
after  they  have  already  refused  to  re-open  the  former  rule.] 

*Martin  and  Hugh  Hilly  in  support  of  the  application.  The  r^oo-. 
plaintiff  failed  on  the  former  rule,  in  consequence  of  the  negli-  *- 
gence  of  his  attorney.  If  such  a  default  had  taken  place  at  nisi  prius, 
the  result  would  have  been  a  nonsuit,  which  would  have  left  the  plain- 
tiff at  liberty  to  commence  de  novo.  It  is  impossible  to  put  this  case 
higher  than  that.  [Wilde,  C.  J.  It  is  rather  like  a  verdict  for  the 
defendant.]  Is  there  any  such  inflexible  rule  of  practice,  that  the 
plaintiff  must  lose  his  debt  of  14,000Z.  ?  [Wilde,  C.  J.  Whatever 
the  consequences,  we  must  adhere  to  the  rules  that  have  been  found 
conducive  to  general  convenience  in  the  administration  of  justice.  If 
we  were  to  accede  to  this  application,  the  result  would  be,  that  we 
might  be  compelled  to  hear  every  motion  twice  over.  I  can  speak  from 
an  experience  of  nearly*  fifty  years,  to  the  existence  of  a  well  under- 
stood practice  precluding  the  court  from  re-hearing  a  rule  that  has  been 
allowed  to  drop  in  this  way.  When  we  were  asked  to  re-open  the 
former  rule,'  no  special  ground  for  such  indulgence  was  shown;  and 
therefore  we  refused  to  do  so.  Is  this  a  second  application  to  re-open 
that  rule,  or  is  it  a  new  application  ?]  The  peculiarity  of  the  proceed- 
ings under  this  statute,  as  well  as  under  the  7  &  8  Vict.  c.  110,(a) 
ought  at  all  events  to  make  them  exceptions  to  the  general  rule,  if  any 
such  there  be. 

Wilde,  C.  J.  I  must  confess  that  my  mind  is  in  no  doubt  upon  the 
point.  But,  at  the  same  time,  feeling  the  great  importance  of  the 
general  question,  and  seeing  the  large  amount  at  stake,  I  think  the 
matter  had  better  be  allowed  to  stand  over  until  the  first  day  of  the 
next  term. 

{a)  See  Carder  v.  The  Univereal  Gae-Light  Company,  ante,  p.  190,  and  post,  p.  554.     Sea 
also  Pearl  ▼.  The  Univenal  Salvage  Company t  post,  p.  478. 
VOL.  VI. — 31  X 
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^oQ^-i  *  Watson  mentioned  the  following  authorities  which  he  had 
^  intended  to  cite,  if  his  argument  had  been  allowed  to  proceed: — 
The  Queen  v.  The  Manehester-and-Leeds  Railway  Company^  8  Ad.  k 
E.  413,  1  P.  &  D.  164,  The  King  v.  Orde,  8  Ad.  4;  E.  420  (a).  The 
Queen  v.  The  Inhabitant  of  Barton,  9  Dowl.  P.  C.  1021,  Joyne9  v. 
CoUinson,  13  M.  &  W.  558,  The  Queen  v.  Pickles,  3  Q.  B.  599,  n., 
Phillips  V.  Weyman,  2  Chitt.  R.  265,  Hellyer  and  Snook,  in  re.  Ibid. 
Dillamore  v.  Capon,  1  Bingh.  398,  8  J.  B.  Moore,  462,  ffasleham,  ex 
parte,  1  Dowl.  N.  S.  792.(a)  Cur.  adv.  vult. 

On  Friday,  the  9th  of  June,  a  notice  was  published  in  the  London 
Gazette,  pursuant  to  the  statute  1  &  2  Vict.  c.  32,  intimating  that  the 
court  would  hold  sittings  in  banco,  out  of  term,  on  certain  days  therein 
named,  and  would  then  "  proceed  in  disposing  of  the  business  then  pend- 
ing in  the  paper  of  new  trials,  and  would  also  proceed  to  give  jud<rment 
in  certain  of  the  matters  that  would  then  be  standing  for  th^  considera- 
tion of  the  court."     On  the  16th  of  June, 

Martin  reminded  the  court  that  no  decision  had  yet  been  pronounced 
with  reference  to  his  motion  in  this  case. 

Wilde,  C.  J.,  said : — We  have  had  our  attention  directed  to  the  sub- 
ject, and  will  pronounce  our  decision  on  one  of  the  days  in  banco,  after 
*3881  ^^^™*  ^  fresh  notice  '^'will  be  published  in  the  Gazette,  for  the 
purpose  of  meeting  this  case. 

A  second  notice  was  accordingly  published  in  the  London  Guzette  on 
Priday,  the  16th  of  June,  as  follows : — 

''  This  court  will,  at  the  sittings  to  be  holden  on  the  23d,  24th,  26th, 
27th,  28th,  and  29th,  days  of  June  instant,  in  addition  to  proceeding  in 
disposing  of  the  business  now  pending  in  the  paper  of  new  trials,  and  in 
giving  judgment  in  certain  of  the  matters  that  will  then  be  standing  over 
for  the  consideration  of  the  court,  proceed  in  disposing  of  any  other 
business  as  this  court  in  its  discretion  shall  see  fit.'* 

Accordingly,  on  Wednesday,  the  28th  of  June, 

CoLTMAN,  J.,(6)  said : — The  majority  of  the  court  are  of  opinion  that 
the  motion  for  a  scire  facias  in  this  case  may  be  made ;  and  that  the 
rule  that  precludes  the  reagitation  of  a  matter  already  adjudicated  upon, 
does  not  strictly  apply  to  a  case  under  this  statute, — the  scire  facia* 
being  in  effect  the  commencement  of  the  action.  We  are,  therefore,  now 
prepared  to  hear  the  matter  discussed  upon  the  merits. 

W.  H.  Watson  submitted,  that,  before  any  decision  was  pronoanced 
upon  that  point,  he  was  entitled  to  be  heard,  his  argument  on  the  former 
occasion  having  been  stopped  by  the  court ;  and  he  said  he  was  pre- 
pared with  numerous  authorities  to  show  that  the  motion  ought  not  to 
be  entertained. 

{a)  And  see  The  King  v.  Eve,  5  Ad.  &  E  780,  1  N.  &  P.  229;  Bodfield  v.  Padm^re,  5  Ad. 
&  E.  785  (a) ;  Todd  v.  JegTety,  7  Ad.  &  E.  519.  2  N.  &  P.  443 ;  Tilt  v.  Dickon.  4  Mnn.  dr. 
&  S.  736 ;  The  Queen  ▼.  The  Great-  Western  Bailway  Company,  5  Q.  B.  597.  1  D.  &  U  874. 

(6)  Wilde,  C.  J.,  was  at  Nisi  Prius. 
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He  further  submitted  that  the  court  had  no  jurisdiction,  the  notice 
published  in  the  Gazette  not  being  so  framed  as  to  embrace  a  matter 
of  this  sort.  The  first  ^section  of  the  1  &;  2  Vict.  c.  32,  enacts  p^ooQ 
^Uhat  it  shall  be  lawful  for  the  courts  of  Queen's  Bench,  Com>  ^ 
roon  Pleas,  and  Exchequer,  at  their  discretion,  to  hold  sittings  in  banc 
in  time  of  vacation,  at  such  times  as  are  now  by  law  appointed  for  hold- 
ing sittings  at  nisi  prius  in  London  and  Middlesex,  for  the  purpose  of 
disposing  of  business  then  pending  and  undecided  in  such  courts  respect- 
ively." The  2d  section  enacts  ^^  that  such  sittings  in  vacation  may  be 
holden  by  virtue  of  a  rule  or  order  of  the  said  courts  respectively,  to  be 
made  in  or  out  of  term,  whereof  a  week's  notice  shall  be  published  in 
the  London  Gazette,  and  affixed  in  some  conspicuous  place  on  the  out- 
side of  such  courts  respectively  making  such  order,  and  also  in  the 
chambers  of  the  judges  or  barons  of  the  same  courts  respectively,  and 
in  the  office  of  the  masters  of  the  same  court,  in  the  following  form  : — 

" '  Court  of  [Queen*s  Bench,  Court  of  Common  Pleas,  or  Court  of 
Exchequer  (as  the  ease  may  he),'] 

"  *  This  court  will,  on  the day  of ,  hold  sittings,  and 

will  proceed  in  disposing  of  the  business  now  pending  in  the  special 

paper  on  the day  of  the  same  month  and  the following 

days,  and,  on  the day  of  the  same  month,  will  proceed  in  dis- 
posing of  the  business  now  pending  in  the  paper  of  new  trials ;'  or  any 
other  business,  as  such  courts  in  their  discretion  shall  see  fit."  And 
the  3d  section  enacts  '^  that  all  judgments  to  be  pronounced,  and  all 
rules  and  orders  to  be  made  by  virtue  of  this  act,  shall  have  the  same 
effect  to  all  intents  and  purposes  as  if  they  had  been  pronounced  or 
made  in  term  time."  Here,  a  motion  is  made  in  Easter  term,  for  a  rule 
to  show  cause.  Counsel  appear  to  show  cause  in  the  first  instance.  No 
rule  is  granted ;  and,  during  the  whole  of  that  and  the  following  term, 
the  matter  remains  in  abeyance.  Can  it  be  said  that  a  rule  applied  for, 
*and  not  granted,  is  "  business  pending  and  undecided"  within  the  i-^qq/x 
2d  section  of  the  statute?  If  not,  this  notice  is  clearly  insuffi-  ^ 
cient  to  justify  the  court  in  entertaining  the  matter  now.  And  this 
certainly  is  not  a  case  in  which  the  court  would  feel  inclined  to  extend 
its  jurisdiction. 

CoLTMAN,  J.  We  think  the  notice  certainly  is  not  sufficient  to  entitle 
US  to  entertain  the  motion  now.  But  the  difficulty  may  yet  be  obviated, 
by  publishing  a  further  notice  that  will  enable  us  to  do  so. 

The  following  amended  notice  was  accordingly  inserted  in  the  London 
Gazette  of  the  80th  of  June : — 

"This  court  will,  on  Saturday,  the  8th  day  of  July  next,  and  on 
Monday,  the  10th  day  of  the  same  month,  hold  sittings,  and  will  pro- 
ceed in  disposing  of  the  motions  and  applications  which  have  been  made 
and  partly  heard  in  the  same  court,  and  in  giving  judgment  in  the  cases 
now  standing  for  judgment." 
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On  the  8th  of  July,  it  was  intimated  to  the  court  that  negotiations 
were  pending  with  a  view  to  an  arrangement  between  the  parties,  and 
that  it  was  proposed  that  the  motion  should,  with  the  assent  of  the 
court,  stand  over  until  the  next  term, — the  parties  to  be  in  the  same 
position  as  if  the  argument  had  taken  place  on  that  day. 
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JOHN  IRVING,  Chairman  of  THE  ALLIANCE  MARINE  INSU- 
RANCE COMPANY  V.  MANNING  and  Another. 

Notwithstanding  that  a  policy  of  insurance  is  a  contract  of  indemnity,  it  is  to  be  taken  with 
this  qualification — that  the  parties  may  agree  beforehand  in  estimating  the  value  of  the  sub- 
ject insured,  by  way  of  liquidated  damages. 

A  policy  was  efiected  on  a  ship  valued  at  17,5001.  Upon  a  special  verdict,  it  was  fonnd,  that, 
during  the  voyage,  the  ship  was  so  much  damaged  by  perils  of  the  sea,  as  to  be  inoompeteni 
to  proceed  without  repair ;  that  the  necessary  expenditure,  in  order  to  make  her  seaworthf, 
would  haye  amounted  to  10,5002.,  and  that  the  ship,  when  repaired,  would  have  been  worth 
90002.  only,  which  was  her  marketable  value,  as  well  at  the  period  of  effecting  the  policy,  as 
also  immediately  before  the  domage  ;  that,  under  the  circumstances,  a  prudent  owner,  anin* 
sured,  would  not  have  repaired;  and  that  the  vessel  was  duly  abandoned  to  the  under* 
writers. 

Held, — affirming  the  judgment  of  the  court  below,  and  in  conformity  with  the  doctrine  lail 
down  in  Allen  v.  Sugrue  and  Young  v.  Turing, — that  the  assured  were  entitled  to  recover, 
88  for  a  total  loss,  the  value  stated  in  the  policy. 

On  the  22d  of  December,  1843,  the  plaintiffs  below,  aa  representing 
the  owners  of  a  vessel  called  the  General  Kyd,  broaght  an  action  of 
assumpsit  in  the  court  of  Common  Pleas,  against  the  defendant  below, 
one  of  the  directors  and  chairman  of  the  Alliance  Marine  Insurance 
Company  (under  the  provisions  of  an  act  of  parliament,  making  the 
company  liable  to  be  sued  in  the  name  of  their  chairman),  to  recover  the 
sum  of  3000^.,  the  amount  of  a  policy  of  insurance  subscribed,  on  behalf 
the  company,  upon  the  said  ship,  which  ship  was  valued  therein  at 
17,500/.,  on  a  voyage  at  and  from  China  to  Madras,  while  there,  and 
back  to  China,  not  east  of  Hong  Kong,  with  leave  to  call  at  the  Straits. 
The  declaration  averred  a  total  loss  by  perils  of  the  sea. 
♦8921  *There  were  also  counts  for  money  paid,  money  had  and 
-'  received,  interest,  and  money  due  upon  an  account  stated. 

The  defendant  pleaded, — ^to  the  first  count,  that  the  said  ship  or  vessel 
in  the  said  policy  of  insurance  and  in  the  said  first  count  mentioned,  wi» 
not,  during  the  continuance  of  the  risk  in  the  said  policy  mentioned,  bj 
the  perils  of  the  sea  or  the  violence  of  the  winds  or  waves,  wholly  lo9t  tc 
the  plaintiffs,  in  manner  and  form  as  in  the  said  first  count  alleged ; 
concluding  to  the  country, — and,  to  the  other  counts,  non  assumpsit. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  in  London 
after  Trinity  term,  1844,  when  a  verdict  for  3000Z.  was  taken  by  consent, 
subject  to  the  opinion  of  the  court  of  Common  Pleas  upon  a  special  case. 
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The  special  case  was  argued  in  Hilary  term,  1845,  when  the  court  of 
Common  Pleas  held,  that,  under  the  circumstances  therein  disclosed,  the 
underwriters  were  liable  as  for  a  total  loss ;  and,  accordingly,  the  plain- 
tiffs had  judgment.  (1  Man.  Gr.  &;  S.  168). 

The  special  case  was,  by  consent,  and  with  the  leave  of  the  court  below 
(1  Man.  Gr.  &  S.  177),  turned  into  a  special  verdict. 

The  special  verdict  stated, — that,  on  the  6th  of  June,  1848,  the  plain- 
tiffs below  effected,  with  the  said  copartnership  or  company,  the  policy 
in  the  first  count  of  the  declaration  mentioned,  on  their  ship,  the  General 
Kyd,  for  the  purpose  of  bond  fide  covering  and  protecting  themselves 
from  the  loss  of  the  said  ship,  together  with  her  stores,  seamen's  wages, 
and  other  matters  not  constituting  the  permanent  value  of  the  ship : 

♦That  no  insurance  was  effected  by  them  on  freight  of  the  said  r#qqq 
ship  on  the  said  voyage : 

That  the  said  ship  was  of  the  burthen  of  1318  tons,  was  built  origi- 
nally, and  at  great  expense,  for,  and  employed  in,  the  trade  of  the  East 
India  Company,  and  was,  on  the  East  India  Company  ceasing  to  trade, 
sold  to  the  plaintiffs  below  for  11,000Z. : 

That,  at  the  time  of  effecting  the  said  policy  in  the  first  count  of  the 
declaration  mentioned,  the  said  ship  was,  together  with  her  stores,  sea- 
men's wages,  and  other  matters  not  constituting  part  of  the  permanent 
value  of  the  said  ship,  of  the  value  to  the  plaintiffs  below  of  17,500?.,  and 
was  insured  for  the  sum  of  17,500?.,  as  well  upon  the  voyage  in  the  said  first 
count  of  the  declaration  mentioned,  as  upon  other  previous  voyages : 

That  the  plaintiffs  and  the  several  other  parties  in  that  behalf  in  the 
first  count  of  the  declaration  mentioned,  were  interested  as  therein  set 
forth ;  and  that  the  said  ship  set  sail  on  the  voyage  in  the  declaration 
mentioned,  as  therein  alleged  : 

That,  during  the  risk,  and  while  prosecuting  the  voyage  in  the  policy 
mentioned,  the  ship  was  damaged  by  perils  of  the  sea,  so  as  to  become 
incompetent  to  proceed  on  the  said  voyage,  unless  repaired  as  after 
mentioned : 

That  the  necessary  expenditure  to  repair  such  damage,  so  as  to  render 
the  ship  seaworthy,  competent  to  proceed  on  the  voyage,  would  have 
amounted  to  a  sum  of  not  less  than  10,500/. ;  and  that,  if  such  repairs 
had  been  done,  and  such  expenditure  had  been  incurred,  the  ship,  being 
so  repaired,  would  have  been  worth  a  sum  not  exceeding  9000/. — and 
which  was  her  marketable  value,  as  well  at  the  period  of  effecting  the 
policy,  as  also  immediately  before  the  said  damage  : 

That  a  prudent  owner ^  being  uninsured^  would  not  *have  t^qq- 
repaired  the   said  vessel;   and   that  the  said  vessel  was   duly 
abandoned  to  the  underwriters  : 

But  whether  or  not,  on  the  whole  matter  aforesaid,  by  the  jurors 
aforesaid,  in  form  aforesaid,  found,  the  said  ship  or  vessel  was,  within 
the  meaning  and  according  to  the  force,  form,  and  effect  of  the  said 
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policy,  wholly  lost,  as  in  the  said  first  count  of  the  declaration  alleged, 
the  jurors  aforesaid  are  altogether  ignorant,  and  therefore  they  pray  the 
advice  of  the  court  of  our  said  lady  the  Queen  of  the  Bench  at  West- 
minster :  and  if,  upon  the  whole  matter  aforesaid,  it  shall  seem  to  the 
said  court  that  the  said  ship  or  vessel  was,  according  to  the  said  force, 
form,  and  effect  of  the  said  policy,  wholly  lost,  as  in  the  said  first  count 
of  the  declaration  alleged,  then  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  say  that  the  said  ship  or  vessel  was  wholly  lost ;  and  there- 
upon the  jurors  aforesaid  assess  the  damages  of  the  plaintiffs  in  respect 
of  the  matters  in  the  said  first  count  mentioned,  over  and  above  their 
costs  and  charges  by  them  about  their  suit  in  that  behalf  expended,  to 
8000Z. 

But  if,  upon  the  whole  matters  aforesaid,  it  shall  seem  to  the  same 
court  that  the  said  ship  was  not  wholly  lost  as  aforesaid,  then  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  say  that  the  said  ship  or  vessel  was, 
during  the  risk,  and  on  the  voyage  in  the  said  policy  mentioned,  greatly 
injured  and  damaged  (and  partially  lost)  by  perils  of  the  sea  and  by  the 
violence  of  the  winds  and  the  waves,  as  in  the  said  first  count  in  that 
behalf  alleged ;  and  thereupon  the  jurors  aforesaid  assess  the  damages 
of  the  plaintiffs  in  respect  of  the  said  last-mentioned  matters  in  the  said 
first  count  mentioned,  over  and  above  their  costs  and  charges  by  them 
about  their  suit  in  that  behalf  expended,  to  1500L,  and  for  their  costs 
and  charges  40«. : 

itcQaR-t  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  "^say,  as  to 
-'  the  issue  above  joined  between  the  parties  aforesaid,  upon  the 
said  plea  of  the  defendant  by  him  pleaded  as  to  the  said  second,  third, 
fourth,  and  last  counts  of  the  declaration,  that  the  said  co-partnership 
or  company  did  not  promise  in  manner  and  form  as  the  plaintiffs  had 
above  in  those  counts  alleged,  &c. 

A  writ  of  error  was  brought  upon  the  judgment  for  the  plaintiffs  below 
upon  this  special  verdict.  The  errors  assigned  were — "  that  the  judg- 
ment aforesaid,  by  the  record  aforesaid,  appeared  to  have  been  given  for 
the  plaintiffs  below  for  the  sum  of  3000/.,  besides  costs,  as  being  tbe 
damages  sustained  by  them  by  the  total  loss  of  the  said  ship  in  the 
declaration  in  the  said  record  mentioned ;  whereas,  by  the  law  of  the 
land,  the  said  judgment  ought  to  have  been  given  for  the  plaintiffs  below 
for  the  sum  of  1500/.  only,  besides  costs,  as  being  the  damage  sustained 
by  them  by  the  partial  loss  of  the  said  ship  in  the  declaration  in  the  said 
record  mentioned :  and  that  the  judgment  aforesaid,  by  the  record  afore- 
said, appeared  to  have  been  given,  that  the  said  ship  in  the  said  declara- 
tion in  the  record  aforesaid  mentioned  was  wholly  lost;  whereas,  by  the 
law  of  the  land,  the  said  judgment  ought  to  have  been  given,  that  the 
said  ship  in  the  declaration  aforesaid  mentioned  was  not  wholly  lost.'* 

The  case  was  argued  in  the  Exchequer  Chamber,  on  the  4th  of  De- 
cember, 1846,  before  Pollock,  C.  B.,  Parkk,  B.,  Alderson,  B.,  Pat- 
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TKSON,  J.,  Coleridge,  J.,  Rolfe,  B.,  and  Wightman,  J.,  when  the 
judgment  of  the  court  of  Common  Pleas  was  aflSrmed :  vide  2  Man.  Gr. 
&  S.  784. 

The  defendant  below  having  brought  a  writ  of  error  upoa  this  judg- 
ment, the  case  was  argued  in  the  House  of  Lords  on  the  29th  of  June 
and  Ist  of  July,  1847,  the  following  judges  being  present,  viz.j  Parke, 
B.,  *Alderson,  B.,  Patteson,  J.,  Coleridge,  J.,  Coltman,  J.,  r^gag 
Maulb,  J.,  Rolfe,  B.,  Wightman,  J.,  Cresswbll,  J,,  Platt,  B.,  '- 
Eble,  J.,  and  V.  Williams,  J. 

Sir  F,  Kelly ^  and  Channell^  Serjt.  (with  whom  was  L.  J.  Brown\  for  the 
plaintiff  in  error.  The  decisions  both  of  the  court  of  Common  Pleas  and 
of  the  Exchequer  Chamber  proceeded  mainly  upon  the  cases  of  Allen  v. 
Sugrue,  8  B.  &  C.  561,  8  Mann.  &  R.  9,  and  Young  v.  Turing,  2  M. 
k  G.  593,  2  Scott,  N.  R.  752,  both  courts  intimating  that  they  felt  them- 
selves bound  by  the  authority  of  those  cases.  And  the  question  now  is, 
whether  your  lordships  will  uphold  the  principle  laid  down  in  those  cases, 
and  apply  it  to  the  case  of  a  valued  policy.  In  Allen  v.  Sugrue,  the 
vessel,  which  was  valued  in  the  policy  at  2000Z.,  received  damage  by 
perils  of  the  sea,  which  could  have  been  repaired  for  14507.  ;  but  the 
jury  found  that  she  was  not  worth  repairing:  and  it  was  held  that  this 
was  a  total  loss,  and  that  the  assured  were  entitled  to  recover  the  sum 
at  which  the  vessel  was  valued  in  the  policy.  And  in  Young  v.  Turing^ 
the  ship  Eliza  (Dutch-built),  valued  at  8000Z.,  was  insured  at  and  from 
Rotterdam  to  Java  and  Sumatra,  and  back  again  to  a  port  in  Holland : 
in  the  course  of  her  voyage  she  was  stranded  on  the  Goodwin  Sands,  and 
plundered-:  she  was  afterwards  removed,  and  ultimately  brought  to  Lon- 
don, and  notice  of  abandonment  given  to  the  underwriters :  it  appeared, 
that,  just  before  the  Eliza  was  cast  away,  she  was  worth  5833Z. ;  that 
her  value  as  she  lay  was  700Z. ;  and  that  the  salvage  was  420Z. :  it  was 
proved  by  English  witnesses  that  the  expenses  of  repairing  the  ship  in 
Sngland  would  be  461 5Z. ;  that,  if  she  had  been  entitled  to  a  British  regis- 
ter^ she  would  have  been  worth,  when  repaired,  from  4500?.  to  4700?. ; 
*and  that,  if  she  had  been  a  British  ship,  it  would  have  been  p^oQir 
prudent  for  a  British  owner  to  repair  her :  it  was  proved  hj  ^ 
Dutch  witnesses,  that  the  expense  of  repairing  her  in  Holland  would 
have  been  far  greater,  and  that  her  value  when  repaired  in  Holland, 
would  not  have  exceeded  2915Z. :  it  was  also  proved  that  the  trading 
companies  in  Holland  will  not  employ  a  vessel  that  has  been  stranded 
in  the  manner  in  which  the  Eliza  was  stranded,  however  perfectly  she 
may  have  been  repaired ;  and  that  this  circumstance  would  affect  her 
value  in  Holland :  the  judge,  in  his  summing  up,  told  the  jury,  that,  in 
considering  whether  this  was  the  case  of  a  partial  or  a  total  loss,  they 
ought  not  to  take  into  account  the  value  in  the  policy ;  and  that,  in  con- 
sidering the  same  question,  they  ought  to  look  at  all  the  circumstances 
attending  the  ship^  and  to  judge  whether,  under  those  circumstances,  a 
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prudent  owner,  if  uninsured,  would  have  declined  to  repair  the  ship; 
and,  if  so,  they  might  find  it  a  case  of  total  loss.  Upon  a  bill  of  excep- 
tions tendered,  this  direction  was  held  to  be  correct* 

Upon  the  facts  stated  in  this  special  verdict,  there  has  not  been  a 
total  loss  within  the  meaning  of  the  policy,  and  according  to  the  law  of 
England,  so  as  to  entitle  the  plaintiff  to  recover  the  whole  17,500L 
Whatever  may  be  the  extent  to  which  the  law  has  carried  the  doctrine 
of  constructive  total  loss,  as  applicable  to  the  case  of  a  valued  policy,  it 
would  be  carrying  that  law, — doubtful  itself  upon  principle, — an  unwar- 
rantable degree  further,  to  apply  it  to  a  case  the  facts  of  which  are  like 
those  disclosed  on  this  special  verdict.  The  insurance  here  is  upon  the 
ship,  and  upon  the  ship  only;  not  upon  the  stores,  seamen's  wages,  or 
any  expenses  incurred  in  respect  of  the  particular  voyage :  nor  is  it 
upon  freight.  Now,  the  special  verdict,  at  the  outset,  finds  that  the 
*^Q81  P^*^°^^^^  below  *efiected  the  policy  "for  the  purpose  of  6on4^« 
-■  covering  and  protecting  themselves  from  the  loss  of  the  said  ship, 
together  with  her  stores,  seamen's  wageSy  and  other  matters  not  consti- 
tuting the  permanent  value  of  the  ship;'*  so  that  the  sum  stated  as  the 
value  in  the  policy,  has  reference  not  exclusively  to  the  ship,  the  thing 
insured,  but  to  the  ship,  her  stores,  seamen's  wages,  and  other  matters 
not  constituting  part  of  her  permanent  value,  which  are  not  within  the 
policy.  The  17,500^.  was  not,  and  never  was  understood  or  supposed 
to  be,  the  value  of  the  ship.  It  further  appears  that  the  ship  was  pur- 
chased by  the  plaintifis  below  for  11,0002.  That  would  not  necessarily 
show  that  she  was  worth  no  more  at  the  time  of  effecting  the  policy. 
But  the  special  verdict  goes  on  to  state,  that,  at  the  time  of  effecting 
the  policy,  "  the  said  ship  was,  together  with  her  stores,  seamen's  wages, 
and  other  matters  not  constituting  part  of  the  permanent  value  of  the 
said  ship,  of  the  value  to  the  plaintifis  below  of  17,5002."  The  special 
verdict,  after  stating  that  the  ship  was  damaged,  by  a  peril  insured 
against,  to  an  extent  that  rendered  her  incompetent  to  proceed  on  her 
voyage,  unless  repaired,  proceeds  to  state  "  that  the  necessary  expendi- 
ture to  repair  such  damage,  so  as  to  render  the  ship  seaworthy,  compe- 
tent to  proceed  on  the  voyage,  would  have  amounted  to  a  sum  of  not  less 
than  10,5002. ;  and  that,  if  such  repairs  had  been  done,  and  such  expen- 
diture had  been  incurred,  the  ship,  being  so  repaired,  would  have  been 
worth  a  sum  not  exceeding  9000/., — and  which  was  her  marketable  valuey 
as  well  at  the  period  of  effecting  the  policy ,  as  also  immediately  before 
the  said  damage,*'  Independently,  therefore,  of  the  application  of  the. 
I  principle  laid  down  and  acted  upon  in  the  cases  referred  to,  if  the  plain- 

I  tiffs  in  this  case  can,  upon  the  present  state  of  facts,  recover  against  the 

I  underwriters,  on  this  policy  upon  the  shipy  the  full  sum  of  17,5002.,  the 

*QQQi  "^^^^^S  *principle  of  insurance  law, — that  a  policy  of  insurance 
J  is  a  contract  of  indemnity, — must  be  altogether  set  at  naught. 
Whether  the  doctrine  which  prevails  with  regard  to  contructive  total  loss 
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is  a  sound  one  or  not,  is  not  now  to  be  discussed :  it  is  too  firmly  settled. 
But  the  question  is,  whether  that  doctrine  ought  to  be  extended  beyond 
the  case  of  an  open  policy,  and  whether  it  is  now  for  the  first  time  to  be 
applied  to  the  case  of  a  valued  policy,  where  facts  are  found  upon  a 
special  iperdict  which  show  that,  by  so  applying  it,  the  leading  principle 
of  insurance  law,  before  adverted  to,  will  be  altogether  violated. 

This  is  not  the  case  of  a  ship  that  is  totally  lost  in  fact, — as,  by 
foundering  at  sea.     Neither  is  it  the  case  of   a  ship  damaged  to  an 
extent  that  renders  it  impossible  that  she  can  be  made  capable  of  con- 
tinuing the  adventure.     But  it  is  the  case  of  a  ship  rendered  incapable 
of  prosecuting  the  voyage  unless  repaired,  and  susceptible  of  repair  only 
by  an  outlay  far  exceeding  her  value :  and  this  is  ordinarily  called  a 
case  of  constructive  total  loss.     The  effect  of  an  abandonment  is  alto- 
gether different  in  the  case  of  an  open  policy,  and  in  that  of  a  valued 
policy :  in  the  former,  it  is  for  the  benefit  of  all  parties  concerned ; 
whereas,  in  the  latter,  the  underwriter  is,  or  may  be,  materially  preju- 
diced.    In  the  well-known  case  of  Lewis  v.  Sucker ^  2  Burr.  1167, 
Lord  Mansfield  says :  ''  A  valued  policy  is  not  to  be  considered  as  a 
wager  policy,  or  like  interest  or  no  interest;'  if  it  was,  it  would  be 
void  by  the  act  of  19  G.  2,  c.  37.     The  only  effect  of  the  valuation  is, 
fixing  the  amount  of  the  prime  cost^  just  as  if  the  parties  admitted  it  at 
the  trial :  and,  in  every  argument,  and  for  every  other  purpose,  it  must 
be  taken  that  the  value  was  fixed  in  such  a  manner  as  that  the  insured 
meant  only  to  have  *an  indemnity."     So,  here,  unless  the  value  p^  .^^ 
in  the  policy  is  for  all  purposes^  taken  to  be  the  value  of  the  ship,   L 
the  assured  by  treating  the  loss  as  total  will  recover  more  than  an 
indemnity.     The  observation  made  by  the  court  below,  and  also  by 
Lord  Tb^jterden  in  Allen  v.  Sugrue^  8  B.  &  C.  564,  8  Mann,  k  R.  9, 
that,  "  if  underwriters  find,  by  experience,  that  the  practice  of  entering 
into  valued  policies  is  injurious  to  them,  they  may  very  easily  avoid 
it  for  the  future,"  is   hardly  a  fit  argument   to   address  to  a  court 
of   ultimate   appeal,   in   discussing    what   is   the   proper   construction 
of  a  mercantile  contract.     Lord  Abinger,  in  delivering  the  judgment 
of  the  court  of  Exchequer  Chamber,  in   Young  v.   Turing^  2   M.  & 
G.  601,  2  Scott,  N.   R.   761,   says:  "I  am  not  aware  of  any  case 
or  principal  in  the  law  of  insurance,  which  makes  the  estimated  value 
in  the  policy  a  circumstance  on  which  the  question  of  total  or  partial 
loss  ought  to  turn.     The  agreed  value  in  the  policy  of  the  subject 
insured,  is  intended  to  save  the  expense  and  doubt  that  may  attend  the 
investigation  of  value,  as  affecting  the  quantum  of  compensation  only. 
It  may  operate,  according  to  events,  to  the  advantage  or  detriment  of 
either  party:  and,  where  no  fraud  exists,  both  are  bound  by  it."     The 
doctrine  laid  down  in  these  two  cases  of  Allen  v.  Sugrue.  and  Young  v. 
Turing^  is  manifestly  contrary  to  the  well-established  principle  that  a 
policy  of  insurance  is  a  mere  contract  of  indemnity. 
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This  point  has  been  much  discussed  in  the  courts  of  the  United  States, 
where  the  decisions  seem  to  conflict.  The  term  *'  constructive  total 
loss''  is  not  adopted  in  that  country;  but  a  distinction  is  taken  between 
the  case  of  an  "absolute  total  loss,"  and  that  of  a  ^Hechnieal  total 
loss:"  and  it  seems  that,  by  the  Ameripan  law,  a  technical  total  loss 
♦4011  ^^^^^  place  when  the  expense  of  •repairing  the  ship  will  exceed 
the  half  of  her  value.  But  a  question  has  arisen,  whether  the 
value  is  to  be  taken  with  reference  to  the  actual  value  of  the  ship  at  that 
time,  or  with  reference  to  the  statement  of  the  value  in  the  policy.  In 
giving  an  opinion  upon  this  question  in  the  Circuit  Court  of  the  United 
States,  for  the  district  of  Massachusetts,  in  a  case  of  Peele  v.  The  Mer- 
cJiants*  Insurance  Company^  3  Mason's  Rep.  27,  71,  Mr.  Justice  Story 
says :  "  Nothing  is  more  familiar,  or  more  clearly  settled,  than  the 
doctrine  that  the  valuation  in  the  policy  is  conclusive  in  case  of  a  total 
loss;  but  it  is  inapplicable  for  the  purpose  of  ascertaining  the  quantum 
of  injury  (for,  it  is  quite  another  question  as  to  the  quantum  of  payment 
to  be  made  by  the  underwriters)  in  case  of  a  partial  loss  of  goods. 
When  the  policy  is  on  goods,  the  invariable  rule  is,  to  ascertain  the 
quantum  of  injury  by  the  difference  between  the  price  of  the  sound  and 
damaged  goods;  and  the  reasons  of  the  rule  have  been  expounded  with 
so  much  force  and  accuracy,  that  it  would  be  a  waste  of  time  to  repeat 
them.(a)  In  what  respect  does  the  case  of  the  ship  differ  from  the  case 
of  the  goods,  as  to  the  ascertainment  of  the  damage  ?  Can  the  valua- 
tion in  the  policy  be  a  more  correct  guide  in  the  one  case  than  in  the 
other  ?  The  question,  in  each  case,  is  necessarily  the  same, — what  is 
the  present  value  of  the  property,  compared  with  its  value  before  the 
injury:  and  the  purpose  is  the  same — to  fix  the  extent  of  damage  sus- 
tained by  the  accident.  One  should  suppose  that  this  was  the  true 
measure  of  the  damage  in  all  cases  in  which  it  is  attainable.  The  valua- 
tion in  the  policy  at  the  commencement  of  the  voyage,  cannot,  in  the 
case  of  the  ship,  any  more  than  of  the  goods,  accurately  measure  the 
*40*>1  proportion  of  the  damage,  '•^because  the  value  may,  in  the  mean- 
time, have  essentially  changed;  and  yet  it  is  that  proportion 
which  is  the  object  of  inquiry.  It  is  true  that  there  is  much  greater 
facility  in  applying  the  rule  to  goods  than  to  a  ship,  because  the  sale  of 
sound  goods  of  the  same  quality  is  so  frequent,  that  the  deterioration  of 
the  damaged  goods  is  readily  ascertained  by  a  like  sale.  But  a  sale  of 
the  ship  is  not  only  difficult  in  most  cases,  but  would  defeat  the  very 
object  of  the  voyage ;  and  the  comparison  cannot  be  made  with  other 
sound  ships,  but  must  be  derived  from  a  conjectural  valuation  of  the  same 
ship  in  her  sound  state.  These  are  important  differences,  but  they  do 
not  impair  the  correctness  of  the  principle.  They  prove,  not  that  the 
value  at  the  time  of  the  accident  is  a  wrong  basis,  but  that  the  value 
must  be  ascertained  in  some  other  manner  than  by  a  sale.     Consider 

(a)  Citing  Joknton  v.  Skeddon,  2  East,  5S1. 
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what  is  the  real  object  of  the  valuation.  It  is,  to  decide  if  the  ship  be 
worth  repair.  The  law  deems  her  worth  repair,  unless  injured  more 
than  half  her  value.  At  what  time  ?  Surely  at  the  time  of  the  injury, 
and  not  at  the  commencement  of  the  voyage ;  for,  to  that  period  only 
can  the  question  of  worthiness  of  repair  apply.  If  the  policy  were  an 
open  policy,  there  would  be  no  pretence  to  look  to  the  value  at  the  com 
mencement  of  the  voyage;  for,  it  might  be,  according  to  events,  a  third 
greater  or  less  than  at  the  time  of  the  stranding ;  and  thus  the  right  of 
abandonment  might  depend,  not  upon  the  proportion  of  present  value, 
but  upon  the  value  at  a  former  period."  This  doctrine  of  Mr.  Justice 
Story  has  been  distinctly  adopted  by  the  Supreme  Court  of  the  United 
States,  in  The  Patapsco  Insurance  Company  v.  Southgate,  5  Peters'  S. 
C.  R.  604.  The  same  learned  judge,  in  giving  the  opinion  of  the  court  in 
Bradlie  v.  The  Maryland  Insurance  Co.,  12  Pet.  S.  C.  R.  398,  says :  "  In 
♦respect  to  the  mode  of  ascertaining  the  value  of  the  ship,  and,  r^^no 
of  course,  whether  she  is  injured  to  the  amount  of  half  her  value,  '- 
it  has,  upon  the  fullest  consideration,  been  held  by  this  court,  that  the 
true  basis  of  the  valuation  is,  the  value  of  the  ship  at  the  time  of  the 
disaster,  and  that  if,  after  the  damage  is  or  might  be  repaired,  the  ship 
is  not,  or  would  not  be,  worth,  at  the  place  of  repairs,  double  the  cost 
of  the  repairs,  it  is  to  be  treated  as  a  technical  total  loss."  On  the 
other  hand,  the  Supreme  Court  of  Massachusetts  has  laid  down  the 
doctrine,  that  the  rule  of  abandonment  for  damage  above  half  of  the 
value,  refers  to  the  value  in  the  policy:  Winn  v.  The  Colonial  Insur- 
ance Company,  11  Pick.  279.  In  Phillipps  on  Insurance,(a)  where 
these  authorities  are  commented  upon,  it  is  said :  ''  In  the  next  case  on 
this  question  that  came  before  the  same  court,  this  question  was  elabo- 
rately considered.  The  brig  Pedler,  valued  in  the  policy  at  ?6000,  on 
her  passage  from  Porto  Rico  to  the  United  States,  was  under  necessity, 
by  reason  of  sea  damage,  to  put  into  Bermuda,  where,  upon  survey, 
she  was  found  to  be  much  injured,  and  a  sale  of  her  was  recommended 
by  the  surveyors,  and  she  was  accordingly  sold  by  the  master,  at  a  pub- 
lic auction,  for  $1708.  The  surveyors  estimated  that  the  expense  of 
repairs  would  be  93798,  liable  to  a  deduction  of  a  thirc^  for  new  in 
adjustment  as  for  a  partial  loss.  Abandonment  was  duly  made,  and  a 
total  loss  claimed,  under  the  rule  that  the  assured  may  abandon  in  case 
of  damage  exceeding  half  the  value.  One  question  was,  whether,  to 
admit  the  application  of  this  rule  of  abandonment,  it  was  enough  that 
the  expense  of  repairs  exceeded  half  of  the  value  of  the  vessel  at  the 
time  and  place  of  the  repairs,  as  held  by  Mr.  Justice  Story,(6)  or  that 
the  •expense  of  repairs  must  exceed  half  of  the  value  as  fixed  by  tulacka 
the  policy.  The  policy  in  that  case  provided  '  that  the  insured  '- 
should  not  have  a  right  to  abandon  the  vessel  for  the  amount  of  damage 

(a)  2d  edit.  vol.  ii.  p.  275  (American). 

f>)  In  Feele  v.  The  Merehantt'  Inturanee  Company,  3  Mason's  Rep.  27. 
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merely,  unless  the  amoynt  which  the  insurers  should  be  liable  to  pay 
under  an  adjustment  as  of  a  partial  loss,  should  exceed  half  the  amount 
insured.'  This  clause  was  inserted  in  the  Boston  policies  in  1825,  sub- 
sequently to  the  decision  of  Mr.  Justice  Stort  above  mentioned,  and 
seems  to  settle,  or,  rather  absolutely  to  exclude,  the  question  just  stated. 
Admitting,  then,  the  decision  of  Mr.  Justice  Story  to  have  been  correct, 
it  does  not  seem  to  have  been  an  authority  applicable  to  this  case,  as 
far  as  the  mere  amount  of  damages  was  concerned,  as  affecting  the  right 
of  abandonment.  In  deciding  the  case  of  the  Pedler^  however,  Mr. 
Justice  Putnam,  giving  the  opinion  of  the  Supreme  Court  of  Massachu- 
setts, does  not  put  the  decision  upon  the  above  clause  introduced  in 
1825.  He  said :  '  It  was  admitted,  that,  if  the  vessel  was  absolutely 
lost  when  returning  home  after  a  three  years*  voyage  and  essential 
deterioration,  the  value  in  the  policy  should  be  paid.  And  we  cannot 
perceive  any  good  reason  why  that  value  should  not  govern,  as  well 
when  the  assured  claims  a  technical  total  loss,  as  when  he  claims  for  a 
loss  by  a  total  destruction  of  the  ship,  and  why  it  should  not  govern, 
when  the  assured  would  lose,  as  well  as  when  he  should  gain  by  it.' 
The  judge  remarked,  that,  to  take  any  other  value  than  that  fixed  by 
the  policy,  '  would  be  making  a  new  contract,  which  would  be  essentially 
deficient  in  point  of  mutuality.  If  the  vessel  sustained  damage  at  a 
time  when  she  was  in  great  demand,  the  owner  would  repair  her ;  ii  at 
a  place  where  there  was  an  embargo,  and  where  the  vessel  was  of  com- 
paratively little  value,  there  he  would  work  up  the  repairs  to  more  than 
♦40*^1  ^*'^  ^^^  value  in  the  market  there,  claim  for  the  *  whole,  and 
^  throw  the  vessel  upon  the  underwriters.  Wreck  or  not,  total  or 
partial  loss,  would  depend  upon  the  ever  shifting  state  of  the  market, 
and  not,  as  it  should,  upon  the  condition  of  the  ship.  She  might  be 
almost  worthless  at  the  place  where  she  was  damaged,  and  at  another, 
and  perhaps  not  a  distant  port,  would  sustain  a  fair  and  reasonable 
value.  It  was  to  avoid  these  and  other  uncertainties  in  cases  of  litiga- 
tion and  dispute,  that  the  parties  agreed  upon  the  valuation  in  the 
policy."(a) 

It  may  well  be,  that,  in  the  case  of  an  actual  total  loss,  from  the  very 
nature  of  the  event,  the  assured  would  have  difficulty  in  accurately 
ascertaining  the  value,  and  in  that  case  the  underwriters  should  be  bound 
by  a  previously  admitted  and  agreed  value.  But  it  is  quite  another 
thing  to  apply  the  same  principle  to  the  case  of  a  loss  under  circum- 
stances which  entitle  the  assured  to  treat  it  as  total  or  partial,  at  bis 
election,  and  when  it  clearly  appears  that  the  estimate  has  been  formed 
upon  something  more  than  the  mere  value  of  the  subject-matter  of 
insurance. 

Besides  the  case  of  LewU  v.  Rucker^  before  adverted  to,  there  is  a 
case  of  Hamilton  v.  Mendezj  1  W.  Blac.  277,  which  does  not  appear  to 

(a)  Debloii  v.  The  Ocean  Insurance  Company ^  16  Pick.  303. 
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have  been  noticed  either  in  Allen  v.  Stigrue,  or  in  Young  v.  Turing^ 
but  which  has  a  most  important  bearing  upon  this  question,  and 
which  tends  to  establish  the  proposition,  that,  even  under  a  valued  policy, 
where  abandonment  takes  place,  the  assured  is  only  entitled  to  recover 
the  amount  of  the  loss  he  has  really  sustained,  that  is,  the  actual  value 
of  the  ship  at  the  time  the  abandonment  takes  place.  That  was  an 
action  upon  a  policy  upon  a  ship  valued  at  12007.,  on  a  voyage  from 


Virginia  to  London.     On  the  12th  of  *March,  1760,  the  ship 
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sailed  from  Virginia.  On  the  6th  of  May,  she  was  taken  by  a 
French  privateer,  who  took  out  of  her  seven  out  of  nine  hands,  and  put 
on  board  a  prize-master  to  carry  her  to  France.  On  the  23d  of  May, 
she  was  recaptured  by  an  English  man-of-war,  and  brought  into  Plymouth. 
On  the  23d  of  June,  the  plaintiff,  who  lived  at  Hull,  gave  orders  to 
abandon  his  interest.  His  agent,  on  the  26th  of  June,  acquainted  the 
defendant  with  these  orders.  The  defendant  refused  to  pay  for  a  total 
loss,  but  offered  to  pay  average  salvage  and  expenses.  On  the  19th  of 
August,  the  ship  was  brought  into  the  port  of  London,  by  order  of  the 
owners  of  the  cargo,  on  recapture.  The  vessel,  it  appeared,  had  sus- 
tained no  damage  whilst  in  the  hands  of  the  enemy.  The  question  was, 
whether,  on  the  23d  or  26th  of  June,  the  plaintiff  had  a  right  to  abandon 
the  ship,  and  recover  for  ^  total  loss,  or  only  for  an  average  loss.  Lord 
Mansfield,  in  giving  the  judgment  of  the  court,  said  (1  W.  Bla.  279) : 
^^  Four  points  have  been  insisted  on  by  the  plaintiff's  counsel, — ^first, 
that,  by  the  capture,  the  property  was  changed  from  the  owner  to  the 
captors.  This,  as  between  insurer  and  insured,  signifies  nothing; 
especially  as,  by  the  marine  law,  no  property  is  changed  till  condemna- 
tion ;  and,  by  our  act  of  parliament,(a)  the  jiL8  poBtliminii  is  perpetual. 
Second,  that,  while  the  ship  was  in  the  hands  of  the  enemy,  it  was  a 
total  loss.  This  is  not  controverted.  Third,  that  recapture  makes  no 
difference.  Here  lies  the  difficulty.  This  case  stands  on  its  own 
circumstances.  It  is  not  a  general  rule,  that,  upon  a  recapture,  you 
cannot  abandon.  If  the  voyage  become  not  worth  making,  you 
certainly  may.  This  was  the  case  of  Gosb  v.  Wither$j  32  Gr.  2.(6) 
There  was  great  damage,  the  ship  under  a  disability  to  pursue 
*her  voyage,  and  the  salvage  amounted  to  half  the  value.  This  r^Af^tj 
is  a  very  different  case.  Here,  the  ship  was,  in  effect,  pledged  ^ 
to  the  re-captors  for  one-eighth  of  its  value :  and,  when  that  was  paid, 
was  in  as  good  a  plight  as  before.  The  voyage  was  actually  performed. 
Fourth,  that,  during  the  capture,  a  right  vested  in  the  plaintiff  to 
recover  from  the  insurer,  which  could  not  afterwards  be  taken  from  him. 
But  the  plaintiff's  action  is  for  indemnity  ^  and  it  is  repugnant  to  reason, 
that  the  plaintiffs  in  an  action  for  indemnity y  should  recover  for  the 
whole,  when  a  part  only  is  lost,  or,  perhaps,  nothing  at  all.     If  a  tenant 

(a)  13  G.  2,  c.  4,  or  29  G.  2,  c.  34. 

(&)  Since  reported,  2  Burr.  682,  2  Lord  Ken.  325. 
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commits  or  suffers  waste,  and  repairs  before  action  broughty  the  landlord 
cannot  recover:  Co.  Litt.  53  a.  A  surety  cannot  be  sued  for  more 
than  the  party  suffers.  This  is  the  first  attempt  ever  made  to  make  the 
insurer  pay  for  a  total  loss  upon  an  interest  policy,  after  the  goods  are 
actually  recovered.  If  the  thing  be  recovered,  no  artificial  reasoning 
shall  vest  a  temporary  property  in  the  captors  merely  to  prejudice  the 
insurers.  The  consequences  of  the  present  case  are  decisive.  No  man, 
under  these  circumstances,  would  choose  to  abandon,  but  for  one  of  two 
reasons, — first,  having  over-valued  his  interest:  this  ought  not  to  bo 
encouraged ;  it  is  productive  of  fraud,  contrary  to  the  spirit  of  the  ma- 
rine law,  and  the  statute  19  G.  2,  c.  87 ;  no  man  should  avail  himself 
of  it ; — second,  that  the  market  has  fallen  since  he  insured.  But,  as 
the  insurer  can  have  no  advantage  by  the  rise  of  the  market,  he  ought 
not  to  lose  by  the  accidental  fall  of  it.  Were  there  occasion  to  resort 
to  it,  this  argument  alone  would  be  decisive.  But,  upon  principle,  it  is 
plain  enough.  The  property  of  merchants  should  not  depend  upon 
subtle  niceties  and  spectilative  refinements  drawn  from  Roman  ju»  poit- 
liminiij  but,  upon  plain  reason:  we  desire  it  maybe  understood,  that 
the  only  point  now  determined  is,  that,  on  a  valtted  policy^  a  plaintiff 
♦iinfli  ^^****^^  ^recover  more  than  the  actual  loss  which  has  happened  at 
^  tlie  time  when  he  chooses  to  abandon.'*  In  Forbes  v.  AspinaHy 
13  East,  323,  Lord  Ellenborouoh,  in  giving  the  judgment  of  the 
court,  says  (p.  828) :  ''  It  was  pressed  in  the  argument,  that,  in  the 
case  of  a  valued  policy,  if  any  interest  be  proved  to  be  on  board,  and 
there  be  no  fraud,  a  total  loss  will  entitle  the  assured  to  recover  the  sum 
specified  in  the  valuation :  and  to  that  position  we  accede, — with  this 
limitation,  that  is,  provided  there  is  a  total  loss,  by  any  of  the  perils 
insured  against,  of  the  whole  subject-matter  of  insurance  to  which  that 
value  applied,  viz.,  of  all  the  intended  cargo  of  goods,  where  the  insur- 
ance waa  on  goods,  and  of  all  the  intended  freight,  where  the  insurance 
was  upon  freight.  But,  if  it  be  meant  to  carry  that  position  to  this 
extent, — that  the  underwriter  is  not  at  liberty  to  inquire  what  was 
intended  to  be  included  in  the  valuation,  or,  when  he  has  ascertained 
the  point,  that  he  cannot  reduce  the  sum  below  that  valuation,  by 
proving  that  a  part  only  of  what  was  included  in  that  valuation  has 
been  lost  by  a  peril  insured  against, — we  deny  the  position  when  so 
extended." 

The  Attorney-General  and  Sir  F.  Thesiger  (with  whom  was  Green- 
wood)y  for  the  defendants  in  error.  The  only  real  difficulty  in  this  case 
arises  from  the  attempt  to  apply  to  it  rules  that  are  not  properly  appli- 
cable. The  question  is,  not  what  is  the  amount  to  be  paid  by  the  under- 
writers to  the  assured  upon  this  policy,  but  whether  or  not  there  has 
been  a  total  loss.  There  can  be  no  doubt, — and,  indeed,  it  is  not  denied 
on  the  other  side, — that,  if  this  had  been  the  case  of  an  open  policy, 
the  facts  found  by  the  special  verdict  show  that  the  loss  is  total.    To 
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repair  the  damage  the  ship  had  sustained,  would,  it  is  found,  cost  an 
outlay  of  10,500Z.  That  sum  *being  laid  out  upon  the  ship,  her  p^  .^q 
value  would  not  exceed  90002. ;  and  a  prudent  owner,  uninsured,  ^ 
would  not  have  repaired.  The  circumstance  of  this  being  a  valued 
policy,  can  have  no  bearing  upon  the  question.  If  policies  of  that  sort 
are  allowed,  their  construction  must,  in  this  respect,  be  the  same  as  that 
of  open  policies.  This  form  of  policy  evidently  has  its  advantages,  or 
it  would  not  be  adopted.  It  is  said  that  a  policy  of  insurance  is  a  mere 
contract  of  indemnity.  That,  however,  is  not  quite  accurate.  It  is  not 
a  perfect  contract  of  indemnity :  the  conventional  rule,  as  to  deducting 
one-third  new  for  old,  shows  that  it  is  not.  Hamilton  v.  Mendez  has 
no  application  to  the  point  now  under  consideration.  In  the  case  of  a 
loss  by  capture,  as  that  was,  abandonment  is  necessary.  But,  inasmuch 
as  in  that  particular  case,  there  had  been  a  recapture  before  the  notice 
of  abandonment  was  given,  the  power  to  abandon  was  gone, — with  this 
qualification,  as  is  adverted  to  in  the  judgment,  that,  if,  after  recapture, 
the  circumstances  of  the  vessel  had  been  such,  that  the  voyage  could  not 
be  prosecuted,  the  assured  was  still  at  liberty  to  abandon,  and  treat  the 
loss  as  total.  Lewis  v.  Rucker  is  an  authority  in  favour  of  the  defend- 
ants :  the  decision  there,  in  effect,  amounts  to  this,  that  a  valued  policy 
is  to  be  taken  as  an  indemnity  only,  and  therefore  not  open  to  the 
objection  that  it  is  a  wagei^ing  policy,  but  it  is  an  indemnity  for  a  sum 
settled  and  agreed  between  the  parties  as  the'  value  of  the  ship  or  the 
goods.  In  Allen  v.  Sugrue,  8  B.  &  C.  561,  8  M.  &  R.  9,  Lord  Ten- 
TERDEN  thus  expresscs  himself  (8  B.  &  C.  564) :  ^*  I  am  of  opinion,  that 
the  question  whether  the  loss  sustained  is  a  partial  or  total  loss,  is 
precisely  the  same  where  the  value  of  the  ship  has  been  mentioned  in 
the  policy,  and  where  that  has  been  left  open.  If  the  value  has  not 
been  mentioned,  it  must  be  ascertained  by  evidence:  if  it  has  been 
mentioned,  then  *all  further  inquiry  is  unnecessary,  as  the  par-  ^^.^^ 
ties  have  agreed  as  to  what  shall,  in  the  event  of  loss,  be  con-  ^ 
sidered  the  value.  If  underwriters  find,  by  experience,  that  the  practice 
of  entering  into  valued  policies  is  injurious  to  them,  they  may  very 
easily  avoid  it  for  the  future.  Then,  was  there  a  total  loss  7  The  jury 
have  found  that  the  ship  was  so  much  damaged  as  not  to  be  worth 
repairing,  or,  in  other  words,  that,  although  the  material  of  the  ship 
remained,  the  ship  itself  did  not.  That,  in  my  mind,  constitutes  a  total 
loss :  and  it  would  be  strange  if  this  were  otherwise ;  for,  the  ship  ceased* 
to  exist  for  any  useful  purpose,  as  a  ship.  A  total  loss  of  the  ship 
ought  therefore  to  be  paid  for ;  and  that  is  the  sum  agreed  upon  as  the 
estimated  value  of  the  ship,  minus  the  value  of  the  materials  saved." 
And  Bayley,  J.,  said:  ^'I  think  the  question  whether  a  loss  is  total  or 
not,  depends  upon  the  facts  of  the  case,  and  the  nature  and  extent  of 
th""  damage  done  to  the  ship,  and  not  upon  the  nature  of  the  policy 
effected  upon  her.    Whether  that  is  valued  or  open,  cannot  alter  the 
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nature  of  the  loss :  the  only  difference  between  them  is,  that,  in  the  one 
case,  the  assured  must  prove  the  value  of  the  thing  insured,  in  the  other 
he  need  not."  That  case  occurred  in  the  year  1828,  and  it  has  inva- 
riably been  acted  upon  ever  since.  The  point  came  under  the  considera- 
tion of  the  Exchequer  Chamber  in  1841,  upon  a  bill  of  exceptions.  The 
material  exception  in  that  case  was,  that  the  value  in  the  policy  must  be 
taken  as  the  value  of  the  ship,  and,  the  amount  required  for  repairs 
being  less  than  the  value  of  the  ship,  it  was  not  a  total  loss.  Lord 
Abinger,  in  delivering  the  judgment  of  the  court,  says :  ^^  I  am  not 
aware  of  any  case  or  principle  in  the  law  of  insurance,  which  makes  the 
estimated  value  in  the  policy  a  circumstance  on  which  the  question  of 
total  or  partial  loss  ought  to  turn.  The  agreed  value  in  the  policy  of  the 
'''4111   ^^^J^^^  insured,  is  intended  to  save  the  '^'expense  and  doubt  thai 

"^  may  attend  the  investigation  of  value  as  affecting  the  quantum  of 
compensation  only.  It  may  operate,  according  to  events,  to  the  advan* 
tage  or  detriment  of  either  party  ;  and,  where  no  fraud  exists,  both  are 
bound  by  it."  Even  if,  contrary  to  the  express  finding  of  the  jury,  there 
had  been  fraud  in  estimating  the  value,  that  could  not  be  raised  here, 
there  being  no  plea  of  fraud  upon  the  record.  The  case  of  Shaw  v. 
Feltpn^  2  East,  108,  is  particularly  deserving  of  attention.  That  was  an 
action  on  a  policy  of  insurance  on  the  ship  Indian,  and  goods,  valued  at 
6600Z.,  on  a  voyage  at  and  from  Liverpool  to  the  coast  of  Africa,  during 
her  stay  and  trade  there,  and  from  thence  to  her  port  or  ports  of  dis- 
charge, sale,  and  final  destination  in  the  West  Indies  and  America,  and 
until  she  was  moored  twenty-four  hours  in  safety.  It  was  proved  at  the 
trial  that  the  ship  was  seaworthy  when  she  sailed  frbm  Liverpool ;  and 
it  was  not  disputed  that  the  insurer  was  interested  in  the  ship  and  outfit 
(including  provisions  and  sea  stores  laid  in  for  slaves,  which  were  to  be 
taken  in  ou  the  coast  of  Africa,  and  also  wages  advanced  to  the  crew), 
to  the  extent  of  the  value  insured.  The  ship  arrived  on  the  coast  of 
Africa,  took  in  a  cargo  of  slaves  there,  and  proceeded  to  Demerara.  In 
the  course  of  her  voyage  thither,  she  received  so  much  damage,  from  a 
peril  insured  against,  that  she  was  with  difficulty  kept  afloat,  and  reached 
Demerara  almost  a  wreck,  and  ultimately  sunk.  At  the  time  of  her 
arrival  in  Demerara,  her  stores  were  considerably  expended.  The  ship 
was  originally  destined  there  in  the  first  instance,  with  directions  to  the 
captain  to  proceed  to  other  ports  and  places,  in  case  he  could  not  dispose 
of  the  slaves  there  at  a  certain  average  price ;  and  his  letter  of  instmc- 
M^^l  ^^^^^  ^^^™  ^^^  owners  directed  him  to  sell  the  vessel  in  the  *We3t 

-^  Indies,  provided  he  could  obtain  12007.  for  her,  and,  in  the  event 
of  his  not  disposing  of  her,  to  procure  what  freight  he  could  for  Liver- 
pool. The  vessel  was  surveyed  at  Demerara,  condemned,  and  sold  for 
8887.  The  captain  was  obliged  to  dispose  of  all  the  slaves  at  Demerara, 
not  so  advantageously  as  he  might  have  done  had  he  been  enabled  to 
proceed  to  other  places^  but  still  so  as  to  cover  the  average  price  to  which 
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ne  was  limited  by  his  instructions.     A  verdict  having  been  given  for  the 
value  in  the  policy,  a  new  trial  was  moved  for,  upon  the  grounds, — that 
the  subject-matter  of  the  insurance  was  so  much  reduced  from  the  original 
value  at  the  time  of  the  loss  (if  it  were  to  be  considered  as  a  total  loss), 
that  the  value  in  the  policy  ought  not  to  conclude  the  underwriters ; 
that  a  policy  though  valued,  was  still  no  more  than  a  contract  of  indem- 
nity, and  was  only  meant  to  bind  the  parties  when  the  subject-matter 
continued  nearly  in  the  same  state  as  at  first,  allowing  for  the  usual  wear 
and  tear;  that,  in  particular,  it  ought  not  to  conclude  in  that  case, 
because  not  only  was  the  actual  worth  of  the  ship,  by  the  owner's  own 
confession,  much  less  than  the  stipulated  value,  but  also  the  stores  which 
were  included  in  the  insurance  were  profitably  expended  in  the  purchase 
and  sustenance  of  the  slaves,  all  of  whom  had  been  brought  to  an  advan- 
tageous market;  and  therefore,  that,  so  far  from  the  plaintiff's  having 
incurred  any  loss  in  this  respect,  for  which  he  was  entitled  to  an  indem- 
nity, he  was  in  fact  a  gainer  by  the  adventure.     These  arguments,  how- 
ever, did  not  prevail  with  the  court,  who  held  that  the  plaintiff  was  entitled 
to  recover  the  value  in  the  policy,  as  upon  a  total  loss.    Lawrence, 
J.,  there  said :  ^'  As  the  practice  of  binding  parties  as  to  the  amount 
of  their  interest,  by  valued  policies,  has  obtained  ever  since  the  statute 
of  George  the  2d,  19  G.  2,  c.  87,  it  would  require  very  strong  reasons 
*to  show  that  it  is  wrong.     That  statute  was  passed  in  order  to  . 
prohibit  mere  wagering  policies,  by  persons  insuring  who  had  no  L 
interest  in  the  thing  insured ;  and  therefore  it  avoids  policies  made,  inte- 
rest or  no  interest,  or,  without  further  proof  of  interest  than  the  policy 
itself.     The  efiect,  therefore,  of  a  valued  policy  is,  not  to  conclude  the 
underwriters  from  showing  that  the  assured  had  no  interest,  and  that  in 
fact  it  was  a  mere  wagering  policy  within  the  statute.     But,  in  order  to 
avoid  disputes  as  to  the  quantum  of  the  assured's  interest,  the  parties 
agree  that  it  shall  be  estimated  at  a  certain  value.     Here,  it  is  not  pre- 
tended that  the  subject-matter  of  the  insurance  was  not,  at  first,  of  the 
value  estimated  in  the  policy.     Then  how  does  this  differ  from  the  case 
of  an  open  policy  in  this  respect  ?    Would  it  not  be  suflScient  for  the 
assured  in  an  open  policy  to  prove,  that,  at  the  time  the  ship  sailed,  the 
subject-matter  of  the  insurance  was  of  such  a  value  ?"     And  Le  Blanc, 
J.,  said :  ^^  The  present  is  an  extreme  case,  because  the  loss  happened 
at  the  last  period  of  the  voyage  at  which  it  could  happen.     But  the 
same  thing  must  occur,  more  or  less,  in  every  policy  upon  ship  and  outfit. 
The  value  of  the  property  must  be  continually  diminishing :  and,  if  the 
loss  happen  at  the  latter  end  of  a  long  voyage,  no  doubt  the  property 
must  be  considerably  deteriorated,  at  the  time,  by  the  usual  wear  and 
tear ;  and  yet  it  is  never  objected  that  the  underwriter  is  not  liable  foi 
the  original  value.     As  to  the  owner  himself  having  estimated  the  value 
of  the  property  at  so  much  less  than  the  sum  at  which  it  was  insured, 
many  things  may  happen  to  render  a  vessel  of  less  value  when  the  voy- 
VOL.  VI. — 88  Y  2 
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age  is  concluded,  although  the  subject-matter  exists.  The  rule  having 
been  so  long  laid  down  as  to  valued  policies,  it  is  too  late  to  open  it 
again."  There  is  no  authority  to  be  found  that  supports  the  doctrine 
contended  for  on  the  part  of  the  plaintiff,  that  a  policy  of  insurance  is  a 
♦4.1 4.1  *™®^®  contract  of  indemnity,  and  that  in  no  case  is  the  assared 
-'  entitled  to  recover  more  than  the  actual  value  of  the  ship  at  the 
time  of  the  loss.  Allen  v.  Sugrue  is  directly  opposed  to  that  doctrine. 
Besides  those  already  cited,  there  are  two  unreported  cases  which  sap- 
port  the  view  taken  in  Alien  v.  Sugrue.  These  are  Eggington  v.  Law- 
«on,(a)  and  Berne  v.  Hay,{b)  Eggington  v.  Lawion  was  the  case  of  an 
action  upon  a  policy  on  a  ship  valued  at  8000/.  There  having  been  a 
verdict  for  the  plaintiff,  for  the  full  amount,  upon  a  motion  for  a  new 
trial,  on  the  ground  that  the  value  stated  in  the  policy  ought  not  to  be 
taken  into  consideration,  Lord  Tenterden  said,  that  it  might  perhaps 
be  prudent  not  to  have  valued  policies,  but  that  the  court  must  judge  of 
total  loss  or  not  in  the  same  manner  whether  the  policy  were  valued  or 
open;  and  the  rest  of  the  court,(c)  concurred  in  that  view.  In  HemeT. 
Sag,  the  rule  established  by  the  case  of  Allen  v.  Sugrue  was  followed. 
Then  came  the  case  of  Young  y.  Turing.  No  case  has  been  cited  on 
the  other  side,  to  impeach  these  authorities :  but  it  is  said  that  the  doc- 
trine they  lay  down,  is,  in  principle,  inapplicable  to  the  present  case. 

There  is  no  doubt  as  to  what  is  the  effect  of  what  is  called  a  construc- 
tive total  loss,  in  the  case  of  an  open  policy ;  and  it  is  admitted,  that,  if 
this  had  been  a  case  of  actual  total  loss, — if,  for  instance,  the  vessel  had 
gone  to  the  bottom, — the  assured  would  have  been  entitled  to  recover 
the  whole  17,5007.  from  the  underwriters.  The  only  question  is  whe- 
ther the  circumstance  of  this  being  a  valued  policy,  makes  any  differ- 
ence. The  judgment  of  Lord  Mansfield,  in  Lewis  v.  Rucker^— 
♦11  ^^  ^^^^^  ^*8  relied  *on  to  show  that  a  policy  is  a  mere  contract  of 
-'  indemnity, — in  truth  proves  that  it  is  not  so  for  all  purposes. 
^'  It  is  settled,'*  says  his  lordship,  ^Uhat,  upon  valued  policies,  the  mer- 
chant need  only  prove  some  interest,  to  take  it  out  of  the  19  G.  2, 
because  the  adverse  party  has  admitted  the  value ;  and,  if  more  were 
required,  the  accurate  value  would  signify  nothing.  But,  if  it  should 
come  out  in  proof,  that  a  man  had  insured  8000Z.,  and  had  interest  on 
board  to  the  value  of  a  cable  only,  there  never  has  been,  and  I  believe 
there  never  w^ill  be,  a  determination,  that,  by  such  an  evasion,  the  act 
of  parliament  may  be  defeated."  The  case  of  Forbes  v.  AspinaU  has 
no  bearing  whatever  upon  the  present  question.  The  language  of  the 
iCourt  must  be  read  with  reference  to  the  subject-matter.  The  valuation 
there  was  upon  the  whole  freight ;  but  the  whole  was  never  on  board, 
and  consequently  the  whole  subject  of  insurance  was  not  in  existence. 

(a)  Tried  before  Alderson,  B.,  at  York,  in  1832. 
(6)  Tried  before  Maule,  J.,  at  Liverpool,  in  1842. 
(r)  Littledale,  J.,  Parke,  J.,  and  Patteaon,  J. 
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Lord  Ellenborough  there  says  (13  East,  326) :  "  The  question  is,  whe- 
ther it  makes  any  essential  difference  that  this  is  the  case  of  a  valued 
policy.    And  we  are  of  opinion,  upon  full  consideration,  that  it  does  not. 
The  object  of  valuation  in  a  policy  is,  to  fix,  by  agreement  between  the 
parties,  an  estimate  upon  the  subject  insured^  and  to  supersede  the 
necessity  of  proving  the  actual  value,  by  specifying  a  certain  sum  as  the 
amount  of  that  value.     In  fixing  that  sum,  if  the  assured  keep  fairly 
within  the  principle  of  insurances, — which  is  merely  to  obtain  an  indem- 
nity,— ^he  will  never  go  beyond  the  first  cost  in  the  case  of  goods,  adding 
thereto  only  the  premium  and  commission,  and,  if  he  think  fit,  the  pro- 
bable profit;   and,  in  the  case  of  freight,  he  will  not  go  beyond  the 
amount  of  what  the  ship  would  earn,  with  the  premiums  and  commis- 
sion thereon.     The  valuation,  however,  in  the  case  of  goods,  looks  to 
all  the  *good8  intended  to  be  loaded ;  and,  in  the  case  of  freight,   ri^A-»r. 
it  looks  to  freight  upon  all  the  goods  the  ship  is  intended  to  carry  •• 
upon  the  voyage  insured :  and,  if,  by  the  perils  insured  against,  in  a 
valued  policy  on  goods,  part  only  of  the  goods  intended  to  be  covered 
be  lost,  the  valuation  must  be  opened,  and  the  assured  can  only  recover 
in  respect  of  that  part :  and  so,  if,  by  the  perils  insured  against,  the 
freight  oi  part  only  of  the  goods  to  be  carried,  be  lost,  the  assured  can 
only  recover,  in  respect  of  that  loss,  according  to  the  proportion  which 
that  part  bears  to  the  whole  sum  at  which  the  entire  freight  was  esti- 
mated in  the  valuation.     If,  for  instance,  the  insurance  be  generally 
upon  goods,  and  the  goods  intended  to  be  protected  be  five  hundred 
hogsheads  of  sugar,  and  a  valuation  be  made  accordingly,  but  the  ship, 
by  accident,  takes  on  board  one  hundred  only,  and  sails,  and  is  after- 
wards lost  by  one  of  the  perils  insured  against,  with  those  hundred  on 
board, — can  it  be  contended  that  the  assured  shall  recover  to  the  full 
amount  of  the  valuation,  that  is,  for  the  whole  five  hundred,  when  he  has 
lost  only  one  hundred  ?     So,  in  the  case  of  freight ;  if  the  ship  would 
carry  five  hundred  tons,  and>  in  fixing  the  value,  the  assured  calculates 
bis  freight  upon  five  hundred  tons,  but,  when  he  reaches  the  loading 
port,  he  can  get  ten  tons  only  upon  freight,  and  sails  upon  the  voyage 
insured,  with  these  ten  tons  only, — is  it  to  be  allowed,  that,  if  the  ship 
be   lost,  by  any  of  the  perils  insured  against,  and   he  thereby  loses 
freight  upon  ten  tons,  he  shall  be  entitled  to  the  valuation  which  includes 
the  freight  upon  five  hundred  tons  ?     And  yet  to  this  extent  the  plain- 
tiflf's  argument  in  this  case,  is  carried.    -The  proposition  is  monstrous.: 
instead  of  confining  the  policy,  as  it  ought  to  be  confined,  to  a  contract 
as  nearly  a»  may  be  of  indemnity  against  what  may  be  lost  in  respect  of 
freight  by  the  perils  insured  against,  it  converts  it  into  a  contract  of 
indemnity  against  a  different  class  *of  accidents,  which  may  ope-  ^^     ^ 
rate   to  prevent  the  assured  from  being  able  to  procure  a  full  ^ 
cargo  upon  freight,  and  may  make  it  the  interest  of  the  assured,-* 
which  it  never  ought  to  be, — that  a  loss  should  happen." 
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What  are  the  grounds  upon  which  the  owner  of  a  ship  may  recorer 
against  the  underwriters  for  what  is  called  a  constructive  total  loss? 
The  vessel  must  be  placed  in  such  circumstances  that  a  prudent  owner, 
uninsured,  would  not  undertake  the  expense  of  repairing  her.  The  test, 
in  which  all  the  authorities  concur,  is,  to  see  what  would  be  the  expense 
of  repairing  the  vessel,  and  what  her  value  when  repaired.  It  is  now, 
for  the  first  time,  suggested  that  another  element  must  be  introdnced 
into  the  discussion,  viz.  the  value  in  the  policy.  For  this  there  is  no 
warrant.  The  judgment  of  the  court  below  cannot  be  impeached  with- 
out overturning  a  long  and  uniform  course  of  decisions,  founded  upon  a 
well-established  principle. 

Sir  F,  Kelly^  in  reply.  By  reversing  the  judgment  of  the  court 
below  in  this  case,  no  general  principle  will  be  at  all  impeached.  The 
leading  principle  of  insurance  law  is,  it  is  conceded,  that  a  policy  of 
insurance  is  a  contract  of  indemnity.  In  the  case  of  a  valued  policy, 
the  parties  having  agreed  upon  the  value  of  the  subject-matter  of  insu- 
rance, if  there  be  a  total  loss,  no  inquiry  need,  or  can,  be  made  into  the 
value.  It  is  only  in  the  case  of  a  constructive  total  loss,  that  any  con- 
flict of  principle  can  arise.  Here,  the  admitted  value  of  the  ship  is 
17,5002.  That  must  be  taken  to  be  her  real  value  far  all  purpo$e$y  as 
against  the  assured,  as  well  as  against  the  underwriters.  Assuming, 
then,  that  the  vessel  was  so  damaged  by  a  peril  insured  against,  that  it 
would  cost  10,5002.  to  repair  her,  does  that,  upon  the  admitted  value 
here,  constitute  a  case  of  constructive  total  loss?  It  is  submitted  that 
^4181  ^^  ^^^^  ^^^'  ^^  ^  °^^  "^consistent  with  justice  that  the  sum  men- 
tioned in  the  policy  should  be  taken  to  be  the  real  value  for  one 
purpose^  and  not  for  another.  This  is  not,  be  it  observed,  a  case  in 
which  the  underwriter,  contrary  to  his  undertaking  and  admission,  pro- 
poses to  enter  into  evidence  to  show  that  the  ship  was  of  a  less  value 
than  the  sum  insured ;  but  the  plaintiff  comes  into  court  and  says  that 
the  underwriters  are  bound  to  pay  him  17,500Z.,  because  they  have 
agreed  to  admit  that  that  is  the  value  of  the  ship ;  and,  in  order  to  make 
out  his  claim  for  a  total  loss,  he  proves,  that  the  ship  was  in  truth  worth 
9000Z.  only.  Here,  the  valuation  was  upon  something  more  than  the 
subject-matter  of  insurance :  the  case,  therefore,  closely  resembles  that 
of  Forbes  v.  Aspinallj  18  East,  32S. 

The  opinion  of  the  judges  was  requested  upon  the  following  ques- 
tion : — 

"Whether,  in  the  judgment  upon  the  special  verdict  in  this  case, 
the  damages  ought  to  be  taken  on  property  assessed  at  SOOOL,  or  at 
16002.  ?" 

Their  lordships  required  time  for  deliberation ;  and  their  unanimous 
opinion  was  afterwards  delivered  by 

Patteson,  J.  The  question  upon  which  your  lordships  desired  to  have 
♦.he  opinion  of  Her  Majesty's  judges,  was — "  Whether,  in  the  judgment 
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upon  the  special  verdict  in  this  case,  the  damages  ought  to  be  taken  on 
property  valued  at  8000Z.,  or  at  1500Z.  ?" 

I  am  desired  by  the  judges  who  heard  the  argument  at  your  lord- 
ships' bar,  to  give  their  answer  to  this  question,  and  to  state  their 
opinion,  that  the  plaintiff  below  was  entitled  to  recover,  upon  the  facts 
found  by  the  special  verdict,  the  sum  of  8000Z. 

Upon  the  record,  it  appears  that  the  action  was  brought  on  a  policy 
for  3000?.  on  a  ship  valued  at  *17,600Z.  The  other  facts  found  r*4-i  g 
by  the  special  verdict,  show  that  it  was  fairly  valued  at  that  sum ;  *■ 
and,  indeed,  it  would  be  assumed  that  it  was  so,  unless  fraud  were 
pleaded  and  proved:  and  then  it  is  found  that  the  vessel,  during  the 
voyage,  was  so  damaged  as  to  be  incompetent  to  proceed  without 
repairs;  that  the  necessary  expenditure,  in  order  to  repair  her  and 
make  her  seaworthy,  would  have  amounted  to  10,500/.,  and  that  the 
ship  would  have  been  then  worth  9000?.  only,  which  was  her  marketable 
value  then  and  at  the  time  of  the  policy  ;  that  a  prudent  owner,  unin- 
sured, would  not  have  repaired  the  vessel ;  and  that  she  was  duly  aban- 
doned to  the  underwriters. 

If  this  had  not  been  the  case  of  a  valued  policy,  it  is  clear,  that,  on 
the  facts  found,  there  was  a  total  loss;  for,  a  vessel  is  totally  lost, 
within  the  meaning  of  a  policy,  when  it  becomes  of  no  use  or  value,  as 
a  ship,  to  the  owner,  and  is  as  much  so  as  if  the  vessel  had  gone  to  the 
bottom  of  the  sea,  or  had  been  broken  to  pieces,  and  the  whole  or  great 
part  of  the  fragments  had  reached  the  shore  as  wreck :  and  the  course 
has  been,  in  all  cases  in  modern  times,  to  consider  the  loss  as  total, 
where  a  prudent  owner,  uninsured,  would  not  have  repaired.  In  an 
open  policy,  therefore,  the  assured  would  have'  been  entitled  to  recover 
for  a  total  loss,  the  amount  to  be  ascertained  by  evidence. 

What  difference,  then,  arises  from  the  circumstance  that  the  policy  is 
a  valued  policy  ? 

By  the  terms  of  it,  "  the  ship,  fcc,  /or  90  mueh  as  coneema  the  oBsured^ 
by  agreement  between  the  assured  and  assurers,  are,  and  shall  be,  rated 
and  valued  at  17,500?. ;"  and  the  question  turns  upon  the  meaning  of 
these  words.  Do  they,  as  contended  for  by  the  plaintiff  in  error,  amount 
to  an  agreement,  that,  for  all  purposes  connected  vith  the  voyage, — at 
least  for  the  purpose  of  ascertaining  whether  there  is  a  total  loss  or 
not, — *the  ship  shall  be  taken  to  be  of  that  value,  so  that,  when  rmA^Q 
a  question  arises  whether  it  would  be  worth  while  to  repair,  it 
must  be  assumed  that  the  vessel  would  be  worth  that  sum  when  repaired  ? 
or  do  they  mean  only,  that,  for  the  purpose  of  ascertaining  the  amount 
of  compensation  to  be  paid  to  the  assured,  when  the  loss  has  happened, 
the  value  shall  be  taken  to  be  the  sum  fixed,  in  order  to  avoid  disputes  as 
to  the  quantum  of  the  assured's  interest  ? 

We  are  all  of  opinion  that  the  latter  is  the  true  meaning :  and  that  thi 
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is  consistent  with  the  language  of  the  policy,  and  with  every  case  that 
has  been  decided  upon  valued  policies. 

In  the  case  of  Lewii  v.  Rucher^  2  Burr.  1167,  on  a  valued  policy  on 
goods,  the  amount  to  which  the  underwriter  was  held  liable  for  a  partial 
loss,  was  ascertained  by  computing  such  a  proportion  of  the  value  in  the 
policy  (a)  as  the  price  for  which  the  damaged  goods  actually  sold,  bore 
to  the  price  for  which  sound  goods  would  have  sold  at  the  port  of 
delivery ;  so  that,  in  estimating  the  extent  of  the  loss,  that  is,  in  de- 
termining whether  it  was  a  loss  to  the  extent  of  one-half,  one-third,  or 
to  any  other  extent,  the  value  in  the  policy  was  wholly  disregarded,  and 
nothing  was  considered  but  the  state  of  the  goods  as  ascertained  by 
their  selling  prices.  If  sound  goods  would  have  brought  double  the 
price  of  the  damaged,  the  loss  was  one-half,  or  fifty  per  cent.,  whatever 
the  value  in  the  policy  might  be.  But,  the  extent  and  nature  of  the 
*42n  ^^^  heing  ascertained  by  ♦this  comparison,  the  underwriter  was 
held  liable  to  pay  the  proportion,  so  ascertained,  of  the  value  in 
the  policy ;  and  this  mode  of  treating  partial  losses  on  goods  is  always 
adhered  to. 

Now,  the  question  whether  a  loss  is  total  or  partial,  is  a  question  of 
the  same  nature  as  the  question  what  is  the  extent  of  a  partial  loss: 
and  there  is  the  same  reason  in  both  cases,  for  excluding  the  considera- 
tion of  the  value  in  the  policy  from  the  inquiry  as  to  the  extent  of  the 
loss,  and  for  treating  that  value  as  binding  on  the  question  of  how  much 
the  subject  so  totally  or  partially  lost  was  worth :  so  that  the  mode  of 
determining  the  question  whether  the  loss  was  total  or  not,  which  has 
been  adopted  in  this  case,  agrees,  in  so  far  as  it  excludes  the  considera- 
tion of  the  value  in  the  policy,  with  that  in  which  the  inquiry  into  the 
extent  of  a  partial  loss  on  goods  is  always  conducted.  Such  has  been 
the  construction  put  upon  valued  policies,  in  the  cases  which  are  ques- 
tioned in  this  writ  of  error, — Allen  v.  Sugruej  Young  v.  Turing,  and 
Eggington  v.  Lawson  (in  1832)^  and  Heme  v.  Hay  (in  1842),  cited  by 
Sir  jP.  Theaiger.  These  cases  have  now  been  considered,  for  many 
years,  as  having  settled  the  law:  they  have  been  the  basis  on  which 
contracts  without  number  have  been  framed  ;  and  they  ought  not  to  be 
departed  from  on  slight  grounds.  The  principle  laid  down  in  these 
latter  cases,  is  this, — that  the  question  of  loss,  whether  total  or  not,  is 
to  be  determined  just  as  if  there  was  no  policy  at  all :  and  the  estab- 
lished mode  of  putting  the  question,  when  it  is  alleged  that  there  has 
been, — what  is  perhaps  improperly  called, — a  constructive  total  loss  of 
a  ship,  is,  to  consider  the  policy  altogether  out  of  the  question,  and  to 
inquire  what  a  prudent  uninsured  owner  would  have  done  in  the  state 

(a)  In  Zeio»  v.  Bueker^  the  cargo  consisted  of  clayed  sugars,  valued  at  201.  per  hhd..  and 
muscovado  sugars,  valued  at  20/.  per  hhd.  In  that  case,  as  well  as  in  the  principal  case,  the 
ule  wss  of  easy  application.  But,  in  cases  in  which  goods  of  different  descriptions,  or  of  dif- 
ferent values,  are  insured  at  an  entire  value,  the  rule  appears  lo  be  inapplicshle :  see  Le  Cm 
V.  Hughe*,  as  reported  in  Park  on  Insurance  1st— 4th  edit.  p.  Ill,  7th  edit.  174 ;  and  see  S.  C. 
Marahall  on  Insurance,  2d  edit.  p.  108 ;  3  Dougl.  81. 
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In  which  the  vessel  was  placed  by  the  perils  insured  against.     If  ho 
would  not  have  repaired  the  vessel,  it  is  deemed  to  be  lost. 

*When   this   test  has  been  applied,  and  the  nature  of  the  p^.Qo 
loss  has  been  thus  determined,  the  quantum  of  compensation  is  ^ 
then  to  be  fixed. 

In  an  open  policy,  the  compensation  must  then  be  ascertained  by  evi- 
dence. In  a  valued  policy,  the  agreed  total  value  is  conclusive :  each 
party  has  conclusively  admitted  that  this  fixed  sum  shall  be  that  which 
the  assured  is  entitled  to  receive,  in  case  of  a  total  loss. 

It  is  argued  that  this  course  of  proceeding  infringes  on  the  generally- 
received  rule,  that  an  insurance  is  a  mere  contract  of  indemnity ;  for, 
thus  the  assured  may  obtain  more  than  a  compensation  for  his  loss :  and 
it  is  so. 

A  policy  of  assurance  is  not  a  perfect  contract  of  indemnity.  It 
must  be  taken  with  this  qualification,  that  the  parties  may  agree 
beforehand  in  estimating  the  value  of  the  subject  assured,  by  way  of 
liquidated  damages,  as,  indeed,  they  may  in  any  other  contract  to 
indemnify.(a) 

Lord  CoTTENHAM,  C.  My  lords, — In  this  case,  y'Our  lordships  called 
in  the  assistance  of  the  judges.  All  of  them  who  were  present  at  the 
hearing,  were  clearly  of  opinion  that  the  judgment  of  the  court  below 
was  correct ;  and  in  that  opinion  all  the  noble  and  learned  lords  who 
attended  that  hearing,  also  concur.  I  have,  therefore,  to  move  your 
lordships  to  affirm  the  judgment  of  the  court  below. 

Lord  Campbell.  My  lords, — I  am  extremely  glad  that  a  question 
which  has  agitated  Westminster  Hall  for  the  last  thirty  years,  comes  at 
last  solemnly  to  be  decided  by  a  judgment  of  your  lordships.  It  is  a 
question  of  great  importance  to  the  commerce  of  this  *country.  ^^  .^o 
I  entirely  concur  in  the  opinion  expressed  by  my  noble  and  ^ 
learned  friend  upon  this  subject. 

It  appears  to  me,  that,  upon  the  just  construction  of  this  contract,  the 
plaintiff  was  entitled  to  recover  the  sum  which  the  jury  have  awarded 
him.  If  the  contract  be  looked  at,  it  seems  to  me  that  it  was  definitively 
determined,  that,  for  all  purposes,(a)  the  value  of  the  ship  should  be 
taken  at  the  sum  of  17,500Z.  There  was  nothing  illegal  in  this  contract : 
we  have  only  to  put  a  construction  upon  it ;  and,  if  it  be  a  just  contract, 
and  there  is  neither  any  rule  of  common  law,  nor  any  statute,  to  prevent 
that  contract  from  being  carried  into  effect,  we  are  bound  to  give  effect 
to  it,  and  to  pronounce  in  favour  of  the  plaintiff  below. 

I  repeat,  that  I  rejoice  that  this  question,  which  has  so  long  agitated 
Westminster  Hall,  is  now  for  ever  set  at  rest,  and  satisfactorily  decided. 

Judgment  affirmed,  with  costs. 

(a)  The  foregoing  judicial  opinion  is  uoderatood  to  have  been  prepared  by  Mr.  Baron  Parke. 
(6)  Sed  vide  supra,  420. 

KND  or  TRINITY  VACATION. 
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*424]  ♦REGULA  GENERALIS. 

Production  of  Reeordt, 

It  is  ordered,  that  no  9ubp(xna  duces  tecum'  be  issaed,  for  enforcing 
the  production  of  any  record  of  the  acts  of  any  court,  deposited  in  the 
public-record  office,  pursuant  to  the  statute  1  &  2  Vict.  c.  94,  or  any 
other  document  or  minute  of  proceedings  officially  filed  of  record  in  any 
court,  and  deposited  in  the  public-record  office,  pursuant  to  the  said 
statute,  without  an  order  of  the  court  out  of  which  the  said  subpxna 
shall  issue,  or  of  some  judge  thereof. 

Denman.  T.  Coltman. 

Thos.  Wildb.  R.  M.  Rolfb. 

Fred.  Pollock.  W,  Wiohtman. 

J.  Parke.  T.  J.  Platt. 

J.  Pattssov. 
May  8d,  1848. 


CASES 


ABGXTBD  AND  DETERMINED 
Ul  TBI 

COURT  OF  COMMON  PLEAS 


JElitJiaflinas  €tm, 


TWELFTH  TEAR  OF  THE  REIGN  OF  VICTORIA. 


The  judges  who  naually  sat  in  banco  in  this  tenSy  were— 
Wilde,  C.  J.  Maule,  J, 

CoLTBiAN,  J.  V.  Williams,  J. 


MEMORANDUM, 

Arnold  Wallinger,  Esq.,  of  the  Middle  Temple,  having,  in  the 
course  of  the  last  vacation  (July  14th),  been  called  to  the  degree  of  the 
coif,  on  the  first  day  of  this  term,  took  his  place  within  the  bar  of  this 
court. 

He  gave  rings  with  the  motto,  ^^  Quidy  quandoque  deceat** 
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Notices  for  New  Triah. 

It  is  ordered,  that,  for  the  future,  if  a  motion  for  a  new  trial  be 
postponed  beyond  the  first  four  days  of  term,  the  attorney  who  has 
instructed  counsel  to  make  the  motion,  shall  give  notice  of  it  to  the 
attorney  of  the  opposite  party;  otherwise,  judgment  signed  on  behalf 
of  the  opposite  party,  shall  be  deemed  regular. 

Denman.  T.  Coltman. 

T.  Wilde.  R.  M.  Rolfe. 

Fred.  Pollock.        W.  Wightman. 
J.  Parke.  W.  Erle. 

E.  H.  Alderson.     T.  J.  Platt. 
J.  T.  Coleridge.      E.  V.  Williams. 
Nov.  15th,  1848. 
VOL.  VI. — 34  Z 
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•427]  *RODEN  v.  EYTON.    Nov.  2. 

A  rick  of  wheat  of  the  value  of  622.  was  seized  as  a  distress  for  391.,  arrears  of  a  rentchargs 
under  the  tithe-commutation  act,  6  &.  7  W.  4,  c.  71 :  it  being  doubtful,  in  point  of  law,  whe« 
ther  the  straw  could  be  sold,  inasmuch  as  the  tenant  was  under  covenant  with  his  landlord 
to  consume  it  on  the  farm,  the  tithe-rentcharge-owner  sold  the  wheat  only,  the  bcycrto 
thresh  it  on  the  premises,  and  leave  the  straw :  the  value  of  the  wheat  was  42/.,  that  oi*  the 
straw  201. : — Held,  that  the  tithe-rentcharge-owner  was  justified  in  seizing  the  entire  rick, 
and,  although  there  was  other  property  on  the  premises,  that  the  distress  was  noi 
excessive. 

The  "  sworn  appraisers*'  by  whom  the  distress  is  valued,  must  be  persons  reasonably  compe- 
tent, but  need  not  be  profeational  appraisers. 

This  was  an  action  upon  the  case.  The  first  count  of  the  declaration 
was,  for  distraining  for  arrears  of  a  rent-charge  under  the  tithe-commu- 
'  tation  act  6  &  7  W.  4,  c.  71,  without  notice  ;(a)  the  second,  for  an 
excessive  distress ;  the  third,  for  not  selling  the  distress  for  the  best 
price ;  the  fourth,  for  selling  without  due  appraisement ;  and  the  fifth, 
trover. 

Pleas, — first,  not  guilty, — secondly,  that  the  goods  were  not  the  goods 
of  the  plaintiff, — thirdly,  a  justification  under  the  act,  as  a  distress  for 
arrears  of  a  rent-charge. 

The  cause  was  tried  before  Platt,  B.,  at  the  last  assizes  -at  Shrews- 
bury. The  plaintiff,  it  appeared,  had  been  a  tenant  of  a  farm,  which 
he  quitted  at  Lady-Day,  1847,  leaving  thereon  three  ricks  of  corn,  his 
property^  By  the  agreement  under  which  he  had  held  the  farm,  he 
^4281  *^^  bound  to  consume  all  the  straw,  &;c.,  grown  on  the  farm, 
''  upon  the  premises.  The  defendant  seized  the  largest  rick,  as  a 
distress  for  39^.  arrears  of  a  rent-charge  imposed  upon  the  premises 
under  the  tithe-commutation  act,  caused  it  to  be  valued  by  two  persons 
who  were  not  professional  appraisers,  and  sold  it  upon  the  terms  of  the 
purchaser's  leaving  the  straw  on  the  farm.  The  agreed  value  of  the 
straw  was  20Z. ;  that  of  the  wheat  when  severed  from  it,  422.  There 
was  no  evidence  as  to  the  value  of  the  other  two  ricks. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  defendant  had  no 
right  to  sell  the  wheat,  as  he  did,  apart  from  the  straw. 

For  the  defendant,  it  was  contended  that  the  tithe-owner  was  justified 
in  acting  upon  the  condition  under  which  the  plaintiff  had  held  the 
farm;  and  Abbey  v.  Petch,  8  M.  &  W.  419, —  where  it  was  held,  that, 
where  a  farm  tenant  is  under  covenant  not  to  carry  off  the  premises 

(a)  The  81st  section  enacts,  "  that,  in  case  the  said  rentcharge  shall,  at  any  time,  be  in 
arrear  and  unpaid  for  the  space  of  twenty-one  days  next  after  any  half-yearly  day  of  pajnnent, 
it  shall  be  lawful  for  the  person  entitled  to  the  same,  after  having  given  or  left  ten  days' 
notice  in  writing  at  the  usual  or  last  known  residence  of  the  tenant  in  possession,  to  distrain 
upon  the  lands  liable  to  the  payment  thereof,  or  on  any  part  thereof,  for  all  arrears  of  the  said 
rentcharge,  and  to  dispose  of  the  distress  when  taken,  and  otherwise  to  act  and  demean  him- 
self in  relation  thereto  as  any  landlord  may,  for  arrears  of  rent  reserved  on  a  common  lease  for 
years :  provided  that  not  more  than  two  .years*  arrears  ahall  at  any  time  be  recoverable  by 
distress.** 
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the  hay  and  straw  made  on  the  farm,  the  landlord  who  has  seized 
the  hay  and  straw  under  a  distress,  may  sell  it  subject  to  a  condition 
that  the  purchaser  shall  consume  it  on  the  premises, — was  relied  on. 

The  learned  judge,  acting  upon  the  authority  of  that  case,  directed 
the  jury  to  find  &  verdict  for  the  defendant ;  reserving  leave  to  move  to 
enter  a  verdict  for  the  plaintiflf  on  the  second  count,  with  nominal 
damages,  if  the  court  should  be  of  opinion  that  the  sale  ought  to  have  been 
unconditional. 

Whately  now  moved  accordingly.  The  decision  in  Ahbey  v.  Fetch 
has  not  been  considered  satisfactory.  The  point  again  arose  in  the  same 
court,  in  a  case  of  Frvsher  v.  iee,  10  M.  &  W.  709,  where  Parke,  B., 
said:  ^'  There  are  two  conflicting  authorities  on  this  subject.  In  a  case 
of  *J<me9  y.  I[ampy{a)  Pattbson,  J.,  had  ruled  at  nisi  prius  that  r*40Q 
the  landlord  had  no  right  to  convey  [annex  ?]  such  a  condition  to 
the  sale.  Mr.  Itichards  moved  for  a  new  trial,  against  that  ruling,  in 
this  court,  on  the  25th  of  April,  1840,  and  the  rule  was  refused  on  that 
point.  That  case  was  not  referred  to  in  Abbei/  v.  Fetch.  It  must, 
therefore,  still  be  considered  as  a  disputed  question."  And  Aldbrson, 
B.,  who  tried  the  cause,  said :  ^^  I  certainly  was  much  impressed  with 
Mr.  Kelly's  argument,  at  the  trial,  against  the  decision  in  Abbey  v. 
Fetch,"  The  case  was  discussed  upon  other  points,  and  ultimately  the 
rule  was  discharged.  [Wilde,  0.  J.  It  certainly  does  seem  to  be  a 
startling  proposition,  to  say  that  the  distress  may  be  sold  subject  to  its 
being  used  upon  another  man's  premises.  But  how  is  that  case  any 
authority,  where  the  straw  is  not  sold  at  all,  but  expressly  required  to 
be  left  upon  the  premises  7  It  being  a  disputed  question  whether  the 
straw  could  be  sold  or  not,  the  defendant  sells  that  which  he  had  an  un- 
doubted right  to  sell,  and  leaves  the  rest.]  What  right  had  the  defend- 
ant to  seize  the  whole  rick,  and  sell  the  wheat  severed  from  the  straw  ? 
He  might  have  taken  one  of  the  smaller  ricks.  [Wilde,  G.  J.  What 
was  their  relative  value  ?]     There  was  no  evidence  as  to  that. 

At  all  events,  the  plaintiff  ought  to  have  had  a  verdict  on  the  fourth 
count,  the  appraisement  having  been  made,  not  by  professional  valuers, 
but  by  persons  who  were  merely  called  in  for  the  occasion.  [Wilde, 
C.  J.  The  phrase  "  two  sworn  appraisers,"  in  the  statute  2  W.  &  M. 
Bess.  1,  c.  5,  s.  2,  merely  means  two  indifferent  persons  who  are  sworn 
to  appraise  the  goods  distrained  according  to  the  best  of  their  under- 
standings. They  must  be  persons  who  are  reasonably  competent ;  other- 
wise it  would  *be  an  abuse  of  the  statute.  There  is  nothing  in  r^cjoA 
that  point.] 

Wilde,  0.  J.  It  appears  to  me  that  the  evidence  that  was  given  on 
the  trial  of  this  cause,  did  not  support  the  count  for  an  excessive  distress. 
The  statute  of  Marlebridge,  52  H.  3,  c.  4,  which  gives  the  remedy  for 
this  sort  of  wrong,  points  to  flagrant  abuses, — ^^Ut  qui  districtionei 

(a)  Not  reported. 


4SJ0  WARD  t;.  DICKEN.     M.  T.  1848. 

fecerint  irrationabtleiy  et  indebitas^  graviter  amereierUur  propter  excei- 
9um  districttonum  ip$arum.*'  **  For  example,"  says  Lord  Coke,  in  com- 
menting on  this  chapter,  2  Inst.  107,  ^4f  the  lord  distrain  two  or  three 
oxen  for  12(2.,  or  the  like  small  sum,  and  the  owner  bring  a  replevy  of 
the  oxen,  and  the  lord  avow  the  taking  of  them  for  the  12(2.,  &c.,  of  his 
own  showing  he  shall  make  fine,  &c.,  or  the  party  may  have  his  action 
upon  the  statute.  If  the  lord  distrain  an  ox,  or  a  horse,  for  Id.,  if  there 
were  no  other  distress  upon  the  land  holden,  the  distress  is  not  excessive: 
but,  if  there  were  a  sheep  or  swine,  &c.,  then  the  taking  of  the  ox  or 
horse  is  excessive,  because  he  might  have  taken  a  beast  of  less  value." 
All  that  a  landlord  is  bound  to  do,  is,  to  exercise  a  reasonable  and  an 
honest  discretion :  he  is  authorized  to  protect  himself  by  seizing  what 
any  reasonable  man  would  think  adequate  to  the  satisfaction  of  his 
claim.  In  the  present  case,  it  appears  that  there  were  more  ricks  than 
one  upon  the  premises.  Possibly  the  landlord  might  be  liable,  if  he 
seized  one  of  greatly  excessive  value,  when  his  claim  would  have  been 
covered  by  the  seizure  of  one  of  smaller  size :  as,  if  the  tenant  were  pos- 
sessed of  several  horses,  and  the  landlord  were  to  seize  a  valuable 
race-horse,  when  the  seizure  of  an  inferior  animal  would  reasonably  have 
suflSced.     It  appears  the  entire  value  of  the  rick  here  seized  was  621. : 


*. 
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*the  value  of  the  wheat  being  422.,  and  that  of  the  straw  202. : 


and  the  claim  in  respect  of  which  the  seizure  took  place  was  39^ 
The  value  of  the  other  ricks  did  not  appear.  There  being  a  question 
whether  the  straw  could  legally  be  sold, — inasmuch  as  the  tenant  was 
under  covenant  with  his  landlord,  to  consume  all  the  hay  and  straw 
upon  the  farm, — the  tithe-owner  seized  the  whole  rick  (which,  being  an 
entire  thing,(a)  I  think  he  was  justified  in  doing),  and  sold  the  wheat 
only,  leaving  the  straw  upon  the  land,  to  be  enjoyed  by  whoever  might 
be  legally  entitled  to  it.  Looking  at  the  amount  of  the  arrears,  and  at 
the  valuQ  of  the  rick,  I  think  it  is  impossible  to  say  that  the  distress 
was  unreasonable.  All  that  the  plaintiff*  seeks  to  enter  the  verdict  fa\ 
is,  nominal  damages.  It  is,  therefore,  a  mere  dry  question  of  law« 
whether  the  seizure,  under  the  circumstances,  constituted  an  excessive 
distress.  For  the  reasons  I  have  given,  I  am  of  opinion  that  it  was  not, 
and  I  therefore  think  that  no  rule  should  be  granted. 

GoLTMAN,  J.,  and  Y.  Williams,  J.,(i)  concurred.       Rule  refused. 

(a)  Taking  a  cart  laden  with  corn,  together  with  four  horses  drawing  it,  is  not  an  excessivf 
tfistres s  for  two  shillings,  if  the  horses  were  fastened  to  the  cart  (aniie*  a  iiuiriot).  P.  20,  E 
4,  fo.  3;  pi.  16. 

(6)  Maule,  J.,  was  absent. 


fAWi  *WARD,  Executor  of  GEORGE  DICKIN,  deceased,  v.  MART 
^    J        .  DICKIN.    Nov.  2. 

I'ho  court  will  not  enlarge  a  peremptory  undertaking,  upon  grounds  that  were  in  ezistenee. 
and  might  have  been  brought  before  them,  when  the  undertaking  was  given. 


I 
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A  RULfi  for  judgment  as  in  case  of  a  nonsuit  was  discharged  on  the 
26th  of  April  last,  upon  the  plaintiff's  undertaking  peremptorily  to  pro- 
ceed to  the  trial  of  this  cause  at  the  next  assizes  to  be  holden  in  and  for 
the  county  of  Chester. 

T.  Jone9  now  moved  to  enlarge  the  peremptory  undertaking,  upon  an 
affidavit  stating  that  proceedings  were  pending  in  equity  with  reference 
to  a  bond  debt  which  was  claimed  to  be  due  from  the  testator  to  the 
defendant,  and  was  the  subject  of  a  set-off  pleaded  in  this  action  ;  that 
it  was,  on  the  21st  of  June,  1846,  referred  to  the  master  to  take  an 
account  between  the  parties;  that  the  master  had  not  yet  made  his 
report ;  and  that  the  plaintiff  had  been  advised  not  to  proceed  with  this 
action  until  the  report  should  be  made,  so  that  he  might  avail  himself 
of  it  as  an  answer  to  the  plea  of  set-off. 

Wilde,  0.  J.  This  matter  should  have  been  brought  before  the  court 
when  the  peremptory  undertaking  was  given.  The  plaintiff  has  made  his 
election ;  and  the  defendant  is  entitled  to  have  the  cause  tried  in  its  due 
course.  If  this  motion  were  to  succeed,  we  might  in  every  case  have 
an  application  to  enlarge  the  peremptory  undertaking,  upon  grounds 
that  might  have  been  brought  before  the  court  in  the  first  instance. 

Xhe  rest  of  the  court  concurring,  ^  Rule  refused. 


♦ILDERTON  V.  BURT.    Nov.  8.  [*483 

Where  a  motion,  beside  the  merite  of  the  caee,  foils  by  reaaon  of  some  defect  in  the  affidavita, 
the  court  will  not  give  leave  to  renew  the  appiicBtion.(a) 

At  the  trial  of  this  cause  at  the  last  assi2es  at  Liverpool,  before  Erlb, 
J.,  a  verdict  was  found  for  the  plaintiff,  damages  602. 

The  venue  was  laid  in  ^'  Lancashire."  By  the  order  in  council  dividing 
the  county  of  Lancaster,  it  is  expressly  provided,  that,  wh^re  it  is 
intended  to  try  a  cause  at  Liverpool,  the  venue  shall  be  described  thus — 
'^  Lancashire,  Southern  Division ;"  and  that,  where  the  special  venue  is 
wanting,  the  cause  shall  be  tried  at  Lanca8ter.(fr) 

Kennedy  now  moved  that  the  verdict  should  be  set  aside.  He  sub- 
mitted that  this  was  clearly  a  mistrial,  of  which  the  defendant  was  enti- 
tled to  complain,  notwithstanding  he  had  appeared  at  the  trial  to  defend 
the  action:  HoU  v.  Meddoweroft^  4  M.  &  Selw.  467.  [Maulb,  J. 
There  may  have  been  an  order  to  try  at  Liverpool.]  That  does  not 
appear.  [Maule,  J.  Is  it  negatived  ?]  If  the  fact  be  so,  it  will  be 
for  the  other  side  to  show  it.  [Maule,  J.  Are  we  to  presume  an 
irregularity  7  Wilde,  0.  J.  Is  there  not  some  notification  on  the 
record  to  account  for  the  cause  being  brought  for  trial  at  the  wrong 
place?     How  was  the  venire  f]    The  affidavit  does  not  show  that 

(o)  Vide  post,  565,  566. 

(6)  See  Waring'B  Practice  of  the  court  of  Pleaa  at  Lancaster,  p.  170. 
Z2 
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[Wilde,  C.  J.     Then,  your  materials  are  not  sufficient  to  found  the 
motion.] 

*4341       *  Kennedy  then  prayed  that  he  might  be  allowed  to  renew  his 
motion,  upon  an  amended  affidavit. 

Wilde,  0.  J.  This  is  an  application  that  is  quite  beside  the  merits 
of  the  case,  and  therefore  is  not  one  that  is  entitled  to  any  indulgence. 
The  defendant  receives  a  notice  of  trial  for  Liverpool,  and  he  appears 
there.  If  he  knew  the  notice  to  be  irregular,  it  was  his  duty  immediately 
to  return  it.  Standing,  as  the  defendant  does,  upon  a  strictly  technical 
objection,  I  think  we  should  not  be  meting  out  equal  justice  to  the 
plaintiff,  if  we  granted  any  indulgence.  The  defendant  must  be  con- 
sidered to  be  in  the  same  position  as  if  the  plaintiff  were  showing  cause 
in  the  first  instance. 

Maulb,  J.  To  do  that  which  the  defendant  now  asks,  would  be  to 
place  him  in  a  better  position  than  he  would  be  in  if  we  were  simply  to 
grant  him  a  rule  upon  his  present  affidavit. 

The  rest  of  the  court  concurring.  Rule  refused. 


DEACON  V.  ALLISON  and  Another.    N<nf.  4. 

By  a  judge's  order,  the  debt  was  agreed  at  2697J.  16«.  M.,  and  the  costs  at  24/.,  to  be  paid  by 
certain  instalments.  Default  having  been  made,  an  ineipitur  was  taken  to  the  masters* 
office,  marked—'*  Debt,  2697/.  16«.  9<f.,  costs  242.,'*  to  which  the  master  added  an  aUocator 
for  2/.  for  the  costs  of  signing  judgment.  The  plaintiflT's  attorney  made  up  the  roll  claiminir 
26972.  16f .  9</.  for  debt,  and  262.  for  costs,  and  issued  a  jC.  fa.  for  those  sums : — Hdi,  that 
the  judgment  and. execution  were  not  irregular, — though  the  proceedings  would  have  been 
more  formal  if  the  allocatur  had  been  for  the  whole  262. 

On  the  21st  of  July  last,  the  following  order  was  made  in  this  cause 
by  Aldbrson,  B.  : — 

'^  Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by  consent, 
^ .  qc-i  I  do  order,  that,  upon  payment  *of  26972.  16g.  9(2.,  the  debt  doe 
^  from  the  defendants  to  the  plaintiff,  for  which  this  action  is 
brought,  together  with  24/.,  agreed  costs, — to  be  paid  as  follows,  vii., 
the  costs  down,  2552.  11«.  %d,  on  the  81st  of  July  instant,  321/.  8«.  5d. 
on  the  17th  of  August  next,  283/.  6g.  8e/.  on  the  17th  of  September  next, 
933/.  6«.  %d.  on  the  17th  of  November  next,  and  904/.  3«.  Ad.  on  the 
17th  of  January,  1849,  all  further  proceedings  in  this  cause  be  stayed : 
And  I  further  order,  that,  in  case  default  be  made  in  any  of  the  pay- 
ments as  aforesaid,  the  plaintiff  shall  be  at  liberty  to  sign  final  judgment, 
and  issue  joint  or  separate  executions  for  the  whole  amount  remaining 
unpaid  at  the  time  of  such  default,  with  costs  of  judgment,  registering 
the  same,  and  execution^  sheriff 's  poundage,  officer's  fees,  and  all  other 
incidental  expenses,  whether  hj  fieri  facias  or  capias  ad  stUisfaciendumS 

Default  having  been  made  in  the  first  payment,  viz.,  the  costs,  judg- 
ment was  signed  on  the  25th  of  July,  1848,  for  2699/.  16s.  9</.,  being 
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the  amount  of  the  debt  mentioned  in  the  order,  and  2Z.,  the  costs  of 
signing  judgment,  for  which  the  master's  allocatur  was  obtained,  no 
mention  being  made  of  the  24/.  in  the  incipitur,  otherwise  than  by  a 
memorandum  of  it  being  placed  at  the  top  by  the  plaintiff's  attorney. 
Upon  this  judgment  a  fieri  fcunas  issued,  to  levy  26977.  16a.  9d.  debt, 
aiM  26/.  costs. 

BramweU  now  moved  for  a  rule  calling  upon  the  plaintiff  to  show 
cause  why  the  execution  And  subsequent  proceedings  should  not  be  set 
i^ide,  on  the  ground  that  the  execution  was  not  warranted  by  the  judg- 
ment. The  fi.  fa.  should  have  been  for  the  debt,  and  the  2/.  costs 
allowed  by  the  master,  and  not  for  the  24/.  also.  [Wilde,  C.  J. 
Where  the  amount  of  costs  is  agreed  upon,  there  is  no  taxation.]  In 
that  case  the  allocatur  should  *have  been  for  26/.  instead  of  2/.  r-^.^c* 
[WiLDK,  C.  J.  So  it  is,  in  effect.  How  is  it  entered  upon  the  L 
record  ?]  As  a  judgment  for  the  debt  and  26/.  costs.  But  the  plaintiff 
clearly  was  not  justified  in  so  drawing  up  the  record :  the  allocatur  does 
not  warrant  it. 

Wilde,  C.  J.  Here  is  a  regular  judgment  of  the  court  that  warrants 
the  execution.  Before  the  judgment  is  entered  formally,  there  is  a  me- 
morandum or  incipitur^  as  it  is  called,  and  an  entry  in  the  masters* 
book.  The  incipitur  is  no  record — King  v.  Birch,  2  Gale  &  D.  618 ; 
Phillips  V.  Birch,  4  M.  &  G.  403,  6  Scott,  N.  R.  178;— neither  is  the 
entry  in  the  masters'  book  any  evidence  of  the  judgment — Godefroy  v. 
Jajf,  1  M.  &  P.  236,  3  C.  &  P.  192.  In  the  present  case,  the  memo- 
randum states  at  the  top,  the  sum  for  which  the  plaintiff  means  to  sign 
judgment—"  Debt  2697/.  16«.  9d.,  costs  24/.,"  leaving  it  for  the  master 
to  add  the  costs  of  signing  judgment.  The  master  adds-  2/. ;  and  the 
seal  of  the  court  is  put  to  authenticate  the  whole.  The  entry  on  the 
roll  appears  to  me  to  be  quite  consistent  and  regular.  The  intention 
of  the  parties  has  been  followed  out,  and  justice  completely  done. 

CoLTMAN,  J.,  and  Maule,  J.,  concurred. 

V.  Williams,  J.  The  more  formal  way  certainly  would  have  been,  for 
the  master  to  give  his  allocatur  for  26/.  instead  of  2/.  But  I  do  not 
think  that  there  is  such  a  degree  of  irregularity  as  to  warrant  the 
court  in  saying  that  the  judgment  was  unauthorized. 

Rule  refused. 


*A.  B.  RICHARDS,  Devisee  of  JOHN  RICHARDS,  deceased,  ^^.^^ 
V.  BLUCK.    Nov.  4.  ■■    "^^ 

A  covenant  in  a  farming  lease  provided  that  the  tenant  should,  during  the  demise,  consume 
and  convert  into  manure,  and  spread  on  the  premises,  all  the  turnips  and  green  crops  of  all 
kim^s  grown  thereon  ;  but,  that,  in  case  he  should  take,  or  sell  off*  any  part  thereof, — which 
he  was  at  liberty  to  do, — then  that  he  should,  for  every  ton  of  vetches  or  of  any  green  crop 
which  should  be  taken  or  sold  off'  from  the  premises,  bring  back  and  spread  thereon,  one 
ton  of  good  stable  manure,  within  three  months  after  the  selling,  or  taking  off  such  greeo 
«rop8,  &c. 
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ftk  an  action  upon  this  coTenant,  the  plaintiff  set  out  the  first  part  only,  and  assigned  for  breach^ 

that  the  defendant  carried  away  fourteen  acres  of  turnips,  without  converting  the  same  into 

manure,  and  spreading  the  same  on  the  demised  premises: — 
lltld,  that  the  covenant  was  an  alternative  one,  and  that  the  plaintiff  should  have  negatived 

the  bringing  back,  within  the  time  limited,  an  equivalent  in  manure. 
77e2d,  also,  that  an  amendment  of  the  declaration  in  this  respect,  was,  with  reference  to  the 

«tate  o'f  the  record,  properly  refused  at  the  trial. 

• 

This  was  an  action  of  covenant  upon  a  fanning  lease  granted  by  the 
testator  to  the  defendant.  The  declaration, — as  far  as  is  material  to 
Che  present  inquiry,-— alleged  that  the  defendant  covenanted  that  he,  his 
<f.\ecutors,  &c.,  should  not  nor  would,  during  the  continuance  of  the 
demise,  impoverish  or  make  barren  the  demised  premises,  or  any  part 
thereof,  but  should  and  would  cultivate  and  manage  the  same  in  a  good 
and  husbandlike  manner,  and  should  and  would,  during  the  continuance 
of  the  demise,  spend,  consume,  and  convert  into  manure,  and  spread  on 
the  said  demised  premises,  or  some  part  or  parts  thereof,  for  the  im- 
provement of  the  same,  all  the  vetches,  turnips,  cabbages,  and  green 
orops  of  all  kinds,  and  all  the  manure,  muck,  dung,  soil,  and  compost, 
which  should  grow  or  be  made  from  or  upon  the  said  demised  premises, 
or  any  parts  thereof;  and  assigned  for  breach  of  that  part  of  the  cove- 
nant, that  the  defendant  did  not,  during  the  continuance  of  the  demise, 
^j^QQ-i  spend,  consume,  and  ^convert  into  manure,  and  spread  on  the 
^  said  demised  premises,  a  large  quantity,  to  wit,  fourteen  acres, 
of  turnips,  and  afterwards,  to  wit,  on,  &c.,  sold  off  and  carried  away  the 
same  from  the  said  demised  premises,  without  converting  the  same  into 
manure,  and  spreading  the  same  thereon  for  the  improvement  of  the 
said  premises,  pursuant  to  his  covenant  in  that  behalf. 

The  defendant  pleaded  non  est  factum^  and  a  traverse  of  the  breach. 

The  cause  was  tried  before  Bolfe,  B.,  at  the  last  assizes  at  Stafford. 
The  lease  being  put  in,  the  covenant  the  breach  of  which  was  com- 
plained of,  appeared  to  be  in  the  following  terms : — 

''  That  he,  the  said  T.  Bluck,  his  executors  and  administrators,  shall 
not,  nor  will,  during  the  continuance  of  this  demise,  impoverish  or  make 
barren  the  said  demised  premises,  or  any  part  thereof,  but  shall  and  will 
cultivate  and  manage  the  same  ip  a  good  and  husbandlike  manner,  and 
shall  and  will,  during  the  continuance  of  this  demise,  spend,  consume, 
convert  into  manure,  and  spread  over  the  said  demised  premises,  or 
some  part  or  parts  thereof,  for  the  improvement  of  the  same,  all  the 
hay,  straw,  vetches,  turnips,  cabbages,  and  green  crops  of  all  kinds, 
and  all  the  manure,  muck,  dung,  soil,  and  compost,  which  shall  grow  or 
be  made  from  or  upon  the  said  demised  premises,  or  any  part  or  parts 
thereof ;  but,  in  case  he  or  they  shall  take  or  sell  off  any  part  thereof, — 
which  he  ani  they  are  at  liberty  to  do, — then  that  he  or  they  shall  and 
will,  for  every  ton  of  hay  or  straw  taken  off  and  from  the  said  demised 
premises,  bring  back,  lay,  spread,  and  spend  thereon  one  ton  of  good 
rotten  stable  muck,  or  two  tons  of  short  manure  or  night-soil,  and^ 
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for  every  ton  of  vetches  or  of  any  green  crop  which  shall  be  taken  or 
sold  off  from  the  said  demised  premises,  bring  back,  lay,  spread,  and 
spend  thereon  one  ton  of  good  stable  manure,  within  the  space  *of  r^c^ oq 
three  calendar  months  after  the  selling  or  taking  off  any  such  ^ 
hay,  straw,  or  green  crop." 

On  the  part  of  the  defendant,  it  was  insisted  that  there  was  a  mate- 
rial variance  between  the  covenant  stated  in  the  declaration  and  that 
contained  in  the  lease.     For  the  plaintiff,  it  was  answered,  that,  the 
latter  part  of  the  covenant  being  in  the  nature  of  a  proviso  or  exception 
to  the  former  part,  if  the  defendant  had  intended  to  rely  on  it  as  a 
matter  of  defence,  he  should  have  pleaded  it. 
The  learned  baron  ruled  that  it  was  a  variance. 
The  plaintiff's  counsel  then  prayed  leave  to  amend  the  declaration  by 
adding  the  rest  of  the  covenant,  or  by  striking  out  that  breach.     The 
learned  baron,  however,  declined  to  allow  any  amendment,  inasmuch  as 
there  were  other  issues  which  it  would  have  been  difficult  to  adapt  to  the 
amended  declaration :  and  his  lordship  nonsuited  the  plaintiff,  reserving 
to  him  leave  to  move  to  enter  a  verdict  on  that  breach,  with  1927. 
damages,  if  the  court  should  be  of  opinion  that  his  ruling  was  erroneous. 
Whateley  now  moved  accordingly.     The  plaintiff  was  only  bound  to 
set  out  so  much  of  the  covenant  as  he  charged  the  defendant  with 
having  broken.      In  Wms.  Saund.,  6th  edit.,  vol.  1,  p.  233  a,  n.  (2),  it 
is  said  :  *^  The  plaintiff  need  not  declare  upon  any  more  of  the  deed  than 
the  covenant,  although  there  be  a  proviso  or  condition  which  goes  in 
defeasance  of  the  covenant ;  for,  this  ought  to  come  from  the  other  side. 
As,  where  the  plaintiff  declared  that  the  defendant  covenanted  to  deliver 
to  him  1500  measures  of  saltpetre  before  such  a  day,  and  that  he  had 
not  done  it :  the  defendant  prayed  oyer  of  the  deed,  in  which  the  cove- 
nant was  as  before,  provided^  thatj  tf  any  misfortune  "^happen  r^^^Ar^ 
by  fire  or  water  to  disable  Am,  he  shall  be  excused^  and  pleaded   '- 
that  he  was  disabled  by  fire :  on  issue  joined  thereon,  and  verdict  for  the 
plaintiff,  it  was  moved  in  arrest  of  judgment,  that  there  was  a  variance 
between  the  deed  upon  which  the  plaintiff  declared  and  that  produced  in 
court,  for,  one  is  absolute  and  the  other  conditional;  but  judgment  was 
given  for  the  plaintiff;  for,  he  need  not  declare  upon  any  more  of  the 
deed  than  the  covenant,  and  it  is  the  defendant's  business  to  show  the 
proviso,  which  goes  in  defeasance  of  the  covenants. "(a)     Frimd  facie^ 
the  defendant  was  guilty  of  a  breach  of  his  covenant,  in  carrying  off 
green  crops.    If  he  had  any  excuse,  it  was  for  him  to  show  it.    [Wilde, 
C.  J:     The  words  "  which  he  is  at  liberty  to  do,"  do  not  import  a  nega- 
tive.]    The  bringing  back  manure  was  a  condition  subsequent,  which 
must  come- by  way  of  answer.     In  the  same  book  (1  Wms.  Saund.  233 
6,  n.  ((2),  it  is  said :  ''  A  proviso,  is  properly  the  statement  of  something 
extrinsic  of  the  subject-matter  of  a  covenant,  which  shall  go  in  discharge 

(a)  Ellwit  V.  Blake,  1  Ley.  88. 
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of  that  covenant  by  way  of  defeasance :  an  exception,  is  a  taking  out  of 
the  covenant  some  part  of  the  subject-matter  of  it.  If  these  be  right 
definitions,  the  plaintiff  need  never  state  a  proviso,  but  must  always 
state  an  exception :  and,  whether  particular  words  form  a  proviso  or  an 
exception,  will  not  in  any  way  depend  on  the  precise  form  in  which  they 
are  introduced,  or  the  part  of  a  deed  in  which  they  are  found.  "(^)  1° 
Hotham  v.  The  East  India  Company,  1  T.  R.  638,  a  covenant  in  a 
charter-party,  *^  that  no  claim  shall  be  admitted,  or  allowance  made,  for 
short  tonnage,  unless  such  short  tonnage  be  found  and  made  to 
appear  on  her  arrival,  on  a  survey  to  be  taken  by  four  shipwrights,  to 
*jj.n  *^®  indifferently  chosen  by  both  parties,"  was  held  not  to  be  a 
^  condition  precedent  to  the  plaintiff's  right  of  recovering  for  short 
tonnage,  but  to  be  a  matter  of  defence,  to  be  taken  advantage  of  by  the 
defendant.  [Maule,  J.  This  case  would  have  been  more  like  that,  if 
the  declaration  had  set  out  the  whole  covenant,  and  alleged  that  the 
defendant  had  carried  off  turnips,  without  negativing  the  bringing  back 
manure.  Would  such  a  declaration  upon  this  covenant  have  been  good  ?] 
It  is  submitted  that  it  would.  The  bringing  back  manure  is  strictly  in 
the  nature  of  a  defeasance.  It  is  a  matter  that  is  entirely  in  the 
defendant's  own  knowledge.  This  is  not  like  the  case  of  a  covenant  to 
repair,  fire  excepted.  [Maulb,  J.  This  is  not  so  much  a  negative 
covenant,  as  a  covenant  to  spend  the  green  crops  on  the  land,  or  bring 
back  an  equivalent  in  manure.  Where  a  man  covenants  to  do  one  of 
two  alternatives,  you  cannot  sue  him  for  not  doing  one,  without  nega- 
tiving his  performance  of  the  other.]  This  being  matter  of  exeuse,  it 
should  have  come  by  way  of  plea :  Smart  v.  Syde,  8  M.  &  W.  723. 

Wilde,  C.  J.  It  seems  to  me  that  this  is  an  alternative  covenant.  It 
has  been  truly  said,  in  some  of  the  cases,  that  the  construction  of  a  deed 
does  not  depend  on  the  order  of  the  covenants,  or  upon  the  precise  terms 
of  them ;  but  that  regard  must  be  had  to  the  object  and  the  whole  scope 
of  the  instrument.  What  was  the  object  of  the  lessor  in  this  case  ?  It 
was,  that  the  land  should  have  the  advantage  of  as  much  manure  as  the 
crops  grown  upon  it  would  produce.  How  have  the  parties  sought  to  secure 
to  the  landlord  this  benefit  ?  By  providing  that  the  tenant  shall  spend, 
consume,  and  convert  into  manure,  and  spread  upon  the  premises,  all  ^ 
*4421  ^^  crops  which  shall,  during  the  term,  grow  thereon ;  or  ♦that, 
in  case  he  shall  carry  off  any  of  such  crops,  he  shall  bring  back 
that  which  will  produce  an  equivalent  benefit  to  the  land.  Taking  the 
whole  clause  together, — which  is  directed  to  the  one  single  and  definite 
object, — it  is  an  alternative  covenant ;  declaring,  in  the  first  instance, 
that  the  tenant  shall  not  remove  any  part  of  the  specified  crops,  or,  if 
he  does,  that  he  shall,  within  a  certain  limited  period,  bring  back  au 
equal  amount  of  manure.  Construing  the  covenant  according  to  the 
intention  of  the  parties,  it  is  clear  that  the  tenant  commits  no  breach  by 

(a)  Vawutmr  v.  OrmnA,  6  B.  At  C.  430,  9  D.  &  R.  597. 
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removing  crops,  if,  within  the  stipulated  time,  the  equivalent  quantity 
of  manure  is  brought  back.  None  of  the  authorities  show  that  the  view 
taken  by  my  brother  Rolfb  was  wrong.  The  covenant  is  not  set  out 
according  to  its  legal  effect.  It  is  very  much  like  the  case  of  a  libel, 
where  the  declaration  omits  a  part  of  the  matter  contained  in  the  same 
paper  which  qualifies  or  explains  the  part  set  out.  That  would  be  a  case 
of  variance.  So,  here,  the  declaration  omits  to  state  a  qualification  of 
the  covenant,  which  goes  to  defeat  the  action.  It  was  impossible,  as  the 
record  stood,  to  allow  the  declaration  to  be  amended. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  Upon  the  proper  construc- 
tion of  the  whole  covenant,  the  tenant  had  the  option  of  consuming  the 
crops  upon  the  premises,  or  selling  them  and  bringing  back  within  thre^ 
months,  an  equivalent  amount  of  manur^.  He  was  clearly  guilty  of  no 
breach  of  covenant  if  he  did  either  the  one  or  the  other.  The  declara- 
tion should  have  set  out  the  covenant  with  t^al  qualification  ;  by  not 
doing  so,  a  false  impression  is  given  of  the  covenant. 

Maule,  J.,  and  Y.  Williams,  J.,  concurred.  Rule  refused. 


*A.  B.  RICHARDS,  Executor  of  JOHN  RICHARDS,   ^^,.^ 
deceased,  v.  BLUCK.    Nov.  18.  L  ^^"^ 

In  coYenaiit  on  a  ^ming  lease,  the  defendant  paid  lOl.  into  court  upon  one  breach,  which  sum 
the  plaintiflf  accepted. 

The  plaintiff  obtained  a  verdict  in  respect  of  another  breach,  with  It.  damages.  The  judge 
certified,  under  the  43  Elii.  c.  6,  s.  2,  "  that  the  jury  in  this  cause  found  a  verdict  for  U.  and 
no  more:'* — Held,  that  the  piaintifTwas  entitled  to  costs,  notwithstanding  this  certificate. 

This  was  a  second  action  brought  by  the  plaintiif,  as  executor,  for 
other  breaches  of  covenants  in  the  same  lease,  committed  in  the  life- 
time of  the  testator. 

The  declaration  contained  seven  breaches.  As  to  one  of  them  the 
defendant  paid  lOL  into  court,  which  was  taken  out  by  plaintiff.  As  to 
other  four  the  plaintiff  entered  a  nolle  prosequi.  And  as  to  the  other 
two  the  plaintiff  obtained  a  verdict,  with  Is.  damages. 

At  the  trial,  Rolfb,  B.,  endorsed  upon  the  nisi  prius  record  the  fol- 
lowing certificate,  under  the  43  Eliz.  c.  6. 

"  I  hereby  certify  that  the  jury  in  this  cause  found  A  verdict  for  one 
shilling,  and  no  more." 

The  master  having  refused  to  tax  the  plaintiff  his  costs, 

JET.  Hill  now  moved  for  the  direction  of  the  court.  This  point  could 
not  have  arisen  before  the  3  &  4  W.  4,  c.  42,  the  21st  section  of  which, 
for  the  first  time,  authorized  the  payment  of  money  into  court  in  an 
action  of  covenant.  The  only  question  is,  whether  this  certificate  is 
within  the  43  Eliz.  That  statute,  "for  avoiding  the  infinite  number  of 
small  and  trifling  suits,"  enacts  (s.  2)  that,  "if,  upon  any  action  per- 
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Bonal  to  be  brought  in  any  of  Her  Majesty's  courts  at  Westminster,  not 
being  for  any  title  or  interest  of  lands,  nor  concerning* the  freehold  or 
inheritance  of  any  lands,  nor  for  any  battery,  it  shall  appear  to  the 
judges  for  the  same  court,  and  so  set  down  by  the  justices  before  whom 
the  same  shall  be  tried,  that  the  debt  or  damages  to  be  recovered 
♦J.1J.T  *^^®''^^'^  ^'^  ^^^  same  court,  shall  not  amount  to  the  sum  of  40«. 

J  or  above, — in  every  such  case  the  judges  and  justices  before 
whom  any  such  action  shall  be  pursued,  shall  not  award  for  costs  to  the 
party  plaintiff  any  greater  or  more  costs  than  the  sum  of  the  debt  or 
damages  so  recovered  shall  amount  unto,  but  less,  at  their  discretions." 
What  was  the  amount  of  the  debt  or  damages  to  be  recovered  in  this 
action  ?  The  verdict  has  generally  been  esteemed  the  criterion ;  but, 
here,  it  is  apparent  from  the^record  that  the  action  is  brought  for  a 
larger  sum,  for  10{.  have  been  paid  into  coffrt  upon  one  of  the  breaches. 
In  the  22  &  28  Gar.  2,  c.  9,  the  words  are,  ^^  in  case  the  jury  shall  find 
the  damages  to  be  under  the  value  of  40«. ;"  and,  in  the  43  6.  3,  c.  46, 
s.  3,  ''wherein  the  plaintiff  or  plaintiffs  shall  not  recover  the  amount  of 
the  sum  for  which  the  defendant  or  defendants  in  such  action  shall  have 
been  so  arrested,"  &c. :  whereas,  in  the  43  Eliz.  c.  6,  the  words  are, 
^'  to  be  recovered  therein,"  that  is,  in  such  action.  There  have  been 
conflicting  decisions  as  to  whether  a  defendant  who  was  holden  to  bail 
for  a  larger  sum,  and  paid  into  court  a  lesser  sum^  which  the  plaintiff 
took  out  and  proceeded  for  further  damages,  was  entitled  to  costs  under 
the  43  G.  3,  c.  46,  s.  3.  In  Laidlaw  v.  Cockhum,  2  N..R.  76,  it  was 
held  that  he  wm  entitled:  but  that  case  was  overruled  hj  Butler  v. 
Brownj  1  Brod.  &  Bingh.  66,  3  J.  B.  Moore,  327,  which  latter  case  is 
adopted  in  Davey  v.  Benton,  2  B.  &  C.  711,  4  D.  &  R.  186.  In  Ear- 
rison  V.  WaUy  16  M.  &  W.  316,  4  D.  &  L.  519,  in  debt  for  goods  sold, 
the  defendant  pleaded, — first,  as  to  all  but  159.,  parcel  of  the  moneys 
in  the  declaration  mentioned,  never  indebted, — secondly,  as  to  the  said 
sum  of  159.,  parcel,  &c.,  payment  into  court  of  15«.  The  plaintiff 
added   the   similiter   to   the   first   plea,   and,   as   to  *the  last, 

-^  accepted  the  15«.  in  full  satisfaction  and  discharge  of  the  cause 
of  action  in  the  introductory  part  of  that  plea  mentioned,  with  a  prayer 
of  judgment  for  his  costs  sustained  in  that  behalf.  At  the  trial,  the 
jury  found  that  the  defendants  never  had  been  indebted  to  the  plaintiff 
in  more  than  the  158. ;  and  it  was  held,  that  the  plaintiff  was  entitled 
to  costs  on  the  replication  to  the  last  plea.  [Maulb,  J.  Are  there  any 
cases  of  certificates  under  the  43  Eliz.  where  money  had  been  paid  into 
court  under  the  old  state  of  things?]  There  are  none.  [Maule,J. 
This  clearly  is  not  a  case  within  the  mischief  of  the  act.]  The  43  Eliz. 
evidently  points  to  the  issuing  of  the  writ,  and  the  43  G.  3,  to  the 
result. 

A  rule  nisi  having  been  granted, 

Whitmore  showed   cause.     Money  paid  into   court,  is  not  money 
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recovered,  within  the  meaning  of  the  statute.  In  Howe  v.  RhodeSj  2 
Cr.  &  M.  379,  2  Dowl.  P.  C.  384,  it  was  held  that  the  statute  43  G.  3, 
c.  46,  8.  3,  does  not  apply  to  cases  where  the  defendant  pays  money  into 
court,  and  the  plaintiff  takes  it  out,  although  it  be  a  much  smaller  sum 
than  that  for  which  the  defendant  was  arrested.  The  like  was  held  in 
Brooks  y.  Righy^  2  Ad.  &  E.  21,  4  N.  &  M.  3,  where  it  was  urged  that 
the  rule  of  Hilary,  4  W.  4,  which  directs  such  payment  and  acceptance 
to  be  pleaded  and  replied,  made  a  difference  in  this  respect.  But  Lord 
Denman  said :  '^  I  think  it  is  impossible  to  distinguish  between  a  pay- 
ment appearing  on  the  record  as  directed  by  the  new  rules,  and  the  fact 
of  payment  as  it  took  place  in  the  former  course  of  practice.  The 
defendant  is  equally  ousted  of  his  remedy  under  the  statute,  in  both 
cases.'*  Taunton,  J.,  said:  ^'I  cannot  see  the  distinction  contended 
for.     Under  the  former  practice,  when  money  was  paid  into  court. 


*which  the  defendant  accepted,  the  statute  was  held  not  to  apply. 
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Merely  putting  the  fact  on  the  record,  does  not  alter  the  case. 
The  plaintiff  does  not  recover  the  sum  paid  in;  for,  the  rule  (s.  19) 
only  enables  him,  on  accepting  it,  to  sign  judgment  for  the  costs." 
And  Pattkson,  J.,  added :  ''  The  only  difference  made  by  the  present 
rules,  is,  that  the  parties  now  do  that  on  tho  record,  which  was  formerly 
done  by  rule  of  court,  and  not  pleaded."  [Coltman,  J.  The  words 
of  the  43  G.  3,  c.  46,  s.  3,  are  different  from  those  of  the  43  Eliz.  c. 
6.]  Here,  there  has  been  no  recovery  of  the  10/.  paid  into  court. 
[Maule,  J.  Suppose  there  is  judgment  by  default  as  to  10/.,  and  a 
verdict  given  for  1«.,  would  that  be  a  case  for  a  certificate  ?]  Clearly 
it  would.  The  nearest  case  to  the  present  is  Bartlet  v.  Mobbins,  2  Wils. 
2o8.  There,  in  assumpsit,  the  defendant  pleaded  a  tender  of  10«.  6c/., 
which  the  plaintiff  took  out  of  court,  proceeding  for  more:  upon  a 
verdict  for  the  plaintiff,  damages  1/.  1«.,  the  judge  certified,  under  the 
43  Elii.  c.  6,  that  the  damages  to  be  recovered  in  that  action,  did  not 
amount  to  40«.,  but  amounted  to  1/.  1«.,  and  noi  more.  Burland,  Serjt., 
moved  that  the  prothonotary  might  tax  the  plaintiff  full  costs  de  incre- 
mento^  alleging  that  the  judge  ought  not,  in  this  case,  to  have  certified, 
because  the  plaintiff  had  pleaded  a  tender,  which  being  found  false  he 
had,  by  his  own  wrong  pleading,  increased  the  costs ;  so,  on  the  other 
statutes,  which  say  that  the  plaintiff  shall  not  recover  costs  if  the  judge 
does  not  certify,  yet,  where  there  is  special  pleading,  he  is  entitled  to 
his  costs :  and,  if  a  defendant  remove  a  cause  out  of  an  inferior  court, 
he  is  not  entitled  to  this  certificate,  because  it  was  his  own  fault  to 
remove  the  cause,  and  thereby  put  the  plaintiff  to  greater  expenses. 
WiLMOT,  C.  J.,  said:  "I  believe  that  in  some  cases  such  a  *rule  r*i  i-r 
has  obtained,  because  the  defendant,  by  his  own  fault,  has 
rebutted  his  right  to  costs,  by  bringing  another  matter  in  question.  This 
action  is  clearly  frivolous,  and  the  plea  of  tender  does  not  alter  the 

2A 
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case."     The  certificate  here  is  unquestionably  true.     [V.  Williams,  J. 
The  terms  of  the  certificate  refer  to  the  verdict.] 

Whateley  and  Hugh  HiU^  in  support  of  the  rule.  It  seems  to  be  con- 
ceded that  the  plaintifi"  is  entitled  to  costs,  by  the  statute  of  Gloucester, 
6  Edw.  1,  c.  1,  unless  the  effect  of  that  statute  is  restrained  by  the  43 
Eliz.  c.  6.  The  43  Eliz.,  says  Dennison,  J.,  in  Walker  v.  Bobinson,  1 
Wils,  93,  "  was  intended  to  explain  the  statute  of  Gloucester,  which  was 
evaded  by  laying  the  damages  in  the  declaration  above  40«.,  and  was  to 
enforce  the  true  meaning  of  the  statute  of  Gloucester,  and  therefore 
enacted,  that,  if  the  judge  would  certify  that  the  damages  given  were 
the  proper  damages,  and  which  the  jury  ought  to  give,  and  no  more,  so 
that  it  might  appear  that  the  action  ought  properly  to  have  been  brought 
in  an  inferior  court,  then  the  superior  court  was  to  allow  no  more  costs 
than  damages."  The  sum  to  be  recovered  here,  may  be  said  to  have  been 
lOZ.  1$.  When  the  action  was  brought,  it  could  not  be  surmised  that 
the  defendant  would  pay  lOL  into  court.  Can  it  be  said  that  the  plain- 
tiff has  not  recovered  101.  by  this  action  ?  It  is  immaterial  whether  the 
sum  was  recovered  by  verdict,  or  by  payment  into  court,  or  by  tender. 

CoLTMAN,  J.(a)  I  am  of  opinion  that  this  case  is  not  one  within  the 
statute  of  Elizabeth.  The  object  of  that  act  was,  to  discourage  the 
bringing  of  frivolous  actions  in  the  superior  courts.     The  test  by  which 
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to  determine  whether  or  not  a  case  is  within  the  statute,  ^appears 


to  me  to  be,  whether  the  court  can  see  what  the  action  is  brought 
for.  The  words  of  the  act  are, — "  if,  upon  any  action  personal  to  be 
brought  in  any  Her  Majesty's  courts  at  Westminster,  not  being  for  any 
title  or  interest  of  lands,  nor  concerning  the  freehold  or  inheritance  of 
any  lands,  nor  for  any  battery,  it  shall  appear  to  the  judges  for  the  same 
court,  and  so  set  down  by  the  justices  before  whom  the  same  shall  be 
tried,  that  the  debt  or  damages  to  be  recovered  therein  in  the  same  court, 
shall  not  amount  to  the  sum  of  40«.  or  above,  that  in  every  such  case,  the 
judges  and  justices  before  whom  any  such  action  shall  be  pursued,  shall 
not  award  for  costs  to  the  party  plaintiff'  any  greater  or  more  costs  than 
the  sum  of  the  debt  or  damages  so  recovered  shall  amount  unto,  but  less, 
at  their  discretion."  The  question  is,  whether  the  court,  upon  this 
certificate,  can  say  that  the  debt  or  damages  to  be  recovered  in  the  action 
did  not  amount  to  40«.,  when  it  appears  upon  the  same  record  that  the 
action  was  brought  for  damages  that  the  plaintiff  was  entitled  to  recover, 
at  least  to  the  extent  of  lOL  in  addition.  I  think  there  is  nothing  to 
restrict  the  court  from  awarding  costs  to  the  plaintiff. 

Maule,  J.  I  am  of  the  same  opinion.  The  spirit  of  the  statute  of 
Elizabeth  is,  that,  where  an  action  is  brought  for  a  trifling  amount,  and 
the  plaintiff  does  not,  in  the  course  of  the  action,  recover  more  than  40«., 
he  shall  have  no  more  costs  than  damages.  But.  where  it  is  clear  that 
the  plaintiff  is  entitled  to  recover  more  than  40^.,  and  he  has,  in  fact,  by 

(a)  Wilde,  C.  J.,  was  absent. 
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bringing  the  action,  recovered  more  than  40«.,  the  case  is  not  within  the 
tftatute.  The  cases  decided  on  the  43  G.  8,  c.  46,  s.  8,  are  favourahle 
to  this  view.  Abbott,  C.  J.,  in  Davey  v.  Benton,  on  the  43  G.  3,  c. 
46,  s.  3,  being  cited,  says :  "  It  is  very  desirable  to  lay  it  down  as  a 
general  rule,  that,  where  money  is  *paid  into  court  by  the  r**  in 
defendant,  and  taken  out  by  the  plaintiff,  in  an  early  stage  of 
the  cause,  that  that  shall  not  be  considered  as  a  sum  recovered  by  the 
plaintiff  within  the  meaning  of  the  statute.  The  fact  of  the  plaintiff  \s 
taking  the  money  out  of  court,  is  not  conclusive  against  his  right  to 
recover  a  larger  sum ;  he  may  have  been  induced  to  accept  the  smaller 
sum,  to  save  the  expense  of  litigation.  It  is  the  sum  accepted  by  the 
plaintiff  in  lieu  of  the  sum  which  he  might  perhaps  have  recovered  if  he 
had  proceeded  to  judgment.  We  are  all  of  opinion  that  the  statute 
does  not  apply  to  such  a  case.*'  If  so,  a  payment  into  court  equally 
fakes  a  case  out  of  the  statute  of  43  Eliz.  c.  6.  This  statute  does  not 
receive  much#  light  from*  the  authorities.  But  I  think  we  can  see,  not- 
withstanding the  certificate,  that  this  action  is  brought  to  recover  more 
than  40«.,  and  that  more  than  40^.  has,  in  fact,  been  recovered. 

Y.  Williams,  J.  I  am  of  the  same  opinion.  I  am  glad  that  we  can 
escape  from  the  narrow  construction  of  the  statute  that  has  been  con- 
tended for  by  Mr.  Whitmore,  which  would  deprive  a  plaintiff  of  costs 
where  he  has  done  nothing  that  is  not  perfectly  consistent  with  pro- 
priety and  justice.  Rule  absolute. 


♦MELVILLE  and  Another  v.  DOIDGE.     Nov.  7.        [*450 

The  defendant  entered  into  a  bond,  as  surety,  for  the  due  and  faithful  performance  by  one  C. 
of  his  duty  as  clerk  to  a  provincial  bank.  C.  being  sent  by  the  manager  of  the  bank,  at  the 
request  of  a  customer,  to  his  residence,  about  eleven  miles  distant  from  the  bank,  for  the 
purpose  of  receiving  a  large  sum  of  money  to  be  placed  to  his  account, — a  considerable  por> 
tion  of  it  being  in  gold  and  silver,~on  his  way  back  dropped  the  money  from  his  pocket,  and 
lost  it  :— 

Beid,  that  the  money  was  received  by  C.  in  the  course  of  his  employment,  as  clerk  to  the 
bank ;  that  the  defendant  was  liable  as  surety,  notwithstanding  the  finding  of  the  jury,  that 
it  was  not  the  custom  for  bankers  in  that  part  of  the  country  to  send  for  their  customers' 
money  in  the  manner  adopted  ;  and  that  the  loss  of  the  money  wbb  prima  facie  evidence  of 
gross  negligence  on  the  part  of  C. 

This  was  an  action  of  covenant.  The  declaration  stated,  that,  by  a 
certain  indenture,  bearing  date  the  Ist  of  March,  1845,  and  made  by 
and  between  the  plaintiffs  of  the  one  part,  and  the  defendant  and  one 
Charles  Doidge  Chidley  of  the  other  part,  it  was  witnessed  that  the  said 
G.  D.  Chidley,  with  the  consent  and  approbation  of  the  defendant,  had 
bound  himself,  and  by  the  said  defendant  did  bind  himself,  clerk  to  the 
plaintiffs,  as  trustees  of  the  National  Provincial  Bank  of  England,  at  the 
branch  bank  of  the  said  co-partnership  at  Bideford,  in  the  county  of 
Devon,  from  the  day  of  the  date  of  the  said  indenture,  for  and  during 
and  unto  the  full  end  and  term  of  four  years :  and  the  defendant  did 


450  MELVILLE  v.  DOIDGE.    M.  T.  1848. 

thereby  then  covenant  and  agree  to  and  with  the  said  plain riAs  (amongst 
other  things)  that  the  said  C.  D.  Chidley  should  and  vrould  well  and 
faithfully  serve  the  said  society  or  co-partnership  called  The  National 
Provincial  Bank  of  England,  as  a  clerk,  from  the  day  of  the  date 
of  the  said  indenture,  for  and  during  the  said  term  of  four  years,  and 
that  he,  the  said  C.  D.  Chidley,  should  not,  at  any  time  during  the  said 
term  of  four  years,  cancel,  obliterate,  spoil,  destroy,  waste,  embezzle, 
spend,  or  make  away  with,  any  of  the  books,  papers,  writings,  stamps, 
cash,  bills  of  exchange,  promissory  notes,  or  other  property  of  the  said 
society  or  co-partnership,  or  of  any  of  the  customers  or  employers  of  the 
^  *said  society  or  co-partnership,  which  should  be  deposited  in  his 

J'  hands,  or  intrusted  to  his  custody  or  possession,  or  come  to  the 
care,  custody,  or  possession  of  him  the  said  C.  D.  Chidley ;  and  that,  in 
case  he  the  said  C.  D.  Chidley  should  act  contrary  to  the  last-mentioned 
covenant,  or  if  the  said  society  or  co-partnership,  or  the  shareholders 
therein  for  the  time  being,  should  sustain  or  suffer  any  los%,  damage,  or 
prejudice  whatsoever,  by  the  misbehaviour,  neglect,  or  dishonesty  of  the 
said  C.  D.  Chidley,  he  the  said  defendant,  his  executors  or  administra- 
tors, should  and  would  make  good,  and  reimburse  the  said  society  or  co- 
partnership, or  the  shareholders  therein  for  the  time  being,  the  amount 
and  value  thereof:  Averment,  that  the  said  C.  D.  Chidley  entered  into 
the  service  of  the  plaintiffs  as  such  clerk,  and  continued  in  the  said  ser- 
vice under  and  by  virtue  of  the  said  indenture,  till  the  time  of  the  breach 
thereinafter  mentioned :  Averment  of  performance  by  the  plaintiffs  of 
all  things  in  the  indenture  contained  on  their  part  to  be  performed : 
Breach,  that  the  said  C.  D.  Chidley  did  not  nor  would  well  and  faith* 
fully  serve  the  said  co-partnership  according  to  the  indenture ;  and  that 
the  said  C.  D.  Chidley,  during  the  said  term,  to  wit,  on,  &c.,  did  wrong- 
fully and  improperly,  and  by  and  through  his  misbehaviour  and  neglect, 
cause  and  occasion  the  said  co-partnership  to  lose  certain  cash,  papers, 
writings,  promissory  notes,  and  other  property,  to  wit,  &c.  &c.,  respect- 
ively being  of  great  value,  to  wit,  of  the  value  of  447Z.  1«.,  and  then 
respectively  being  the  property  of  the  said  co-partnership,  deposited  in 
the  hands  of  the  said  C.  D.  Chidley,  and  intrusted  to  the  custody  and 
possession  of  the  said  C.  D.  Chidley,  as  such  clerk  as  aforesaid,  within 
the  true  intent  and  meaning  of  the  said  indenture  in  that  behalf;  and 
that,  by  reason  of  the  said  misbehaviour  and  neglect  of  the  said  C.  D. 
Chidley,  the  said  co-partnership  and  shareholders  therein  sustained  loss 
♦1^91  ^^^  damage  to  the  said  amount  of  447Z.  1«.,  *  within  the  true 

J  intent  and  meaning  of  the  said  indenture, — of  all  which  premises 
the  defendant  had  notice  before  the  commencement  of  this  suit,  and 
was  then  requested  by  and  on  behalf  of  the  said  co-partnership  and  the 
plaintiffs  respectively,  to  make  good  and  reimburse  the  said  co-partner- 
ship, and  the  shareholders  therein,  the  said  amount  of  4472.  Is. ;  yet 
hat  the  defendant  had  always  refused  so  to  do,  &c. 
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The  material  pleas  were, — that  C.  D.  Chidley  did  faithfully  serve  the 
said  society  or  co-partnership, — that  the  said  cash,  papers,  writings, 
promissory  notes,  and  other  property  in  the  declaration  mentioned, 
were  not,  nor  was  any  part  thereof,  the  property  of  the  said  co-partner- 
ship,— that  the  said  cash,  papers,  writings,  promissory  notes,  and  other 
property  in  the  declaration  mentioned,  were  not,  nor  was  any  part 
thereof,  for  or  on  behalf  of  the  said  co-partnership,  deposited  in  the 
hands  of  the  said  C.  D.  Chidley,  nor  intrusted  to  his  custody  or  posses- 
sion, nor  did  the  same,  or  any  part  thereof,  come  to  the  care  or  custody 
of  him  the  said  C.  D.  Chidley,  as  such  clerk  as  aforesaid,  within  the 
true  meaning  of  the  indenture. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  The  facts  were  as  follows  : — One  Dayman,  a  cus- 
tomer of  the  branch  bank  of  The  National  Provincial  Bank  of  England, 
at  Bideford,  in  the  county  of  Devon,  wrote  to  the  manager,  requesting 
him  to  send  over  some  trustworthy  person  to  his  residence,  Slowford 
Farm,  near  Membury,  about  eleven  miles  from  Bideford,  on  the  5th  of 
May,  1847,  that  being  his  rent-day,  to  carry  a  sum  of  money  to  the 
bank.  For  three  or  four  years,  the  bank  had  been  in  the  habit  of  send- 
ing a  messenger  over  to  Slowford  Farm  for  this  purpose,  on  each  occasion 
charging  Dayman  7«.  for  the  journey.  Chidley  was  accordingly  sent  on 
the  5th  of  May,  on  horseback,  with  a  canvass  bag  to  contain  the  money. 
He  arrived  at  Slowford  Farm  *about  three  o'clock  in  the  after-  rit^Ar^o 
noon,  dined  there  with  Dayman,  and  started  on  his  return,  about  ^ 
7  o'clock  in  the  evening,  with  a  sum  of  447f.  1«.,  which  consisted  of 
1207.  in  gold,  6Z.  in  silver,  and  3217.  Is.  in  bank  notes  and  checks. 
He  placed  the  bag  containing  the  mo\«ey  in  the  pocket  of  his  great  coat. 
In  about  an  hour  after  his  departure  from  Slowford  Farm,  he  reappeared 
there,  stating,  that,  having  got  about  two  miles  and  a  half  on  his  journey 
towards  Bideford,  he  discovered  that  his  coat  had  given  way  with  the 
weight  of  the  bag,  and  that  the  money  was  lost.  Search  was  immedi- 
ately made,  but  without  avail.  The  bank  paid  the  amount  to  Dayman, 
and  brought  this  action  against  Chidley's  surety. 

Evidence  having  been  given  as  to  the  custom  of  bankers  with  regard 
to  the  coUedtion  of  their  customers'  moneys,  it  was  contended,  on  the 
part  of  the  defendant,  that  the  evidence  did  not  establish  a  case  of  fraud 
or  negligence  on  the  part  of  Chidley ;  and  that  the  defendant  was  not 
liable  in  respect  of  a  loss  accruing,  even  from  the  negligence  or  miscon- 
duct of  the  clerk,  in  a  matter  that  was  not  within  the  ordinary  scope  of 
his  duty  as  a  banker's  clerk. 

The  jury  found  that  the  transaction  in  question  was  out  of  the  ordi- 
nary course  of  banking  business,  as  conducted  in  the  west  of  England ; 
but  that,  in  London,  it  was  customary  for  bankers  to  send  about,  in  all 
directions,  for  their  customers'  moneys. 

The  case  was  left  to  the  jury,  with  an  intimation  of  opinion  on  the 
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part  of  the  learned  judge,  that,  if  they  thought  Chidley  had  been  guilty 
of  negligence,  the  plaintiff  was  entitled  to  a  verdict.  The  jury  found 
for  the  plaintiff,  damages  447Z.  Is. 

Cockbum  now  moved  for  a  new  trial,  on  the  ground  of  misdirection, 
and  that  the  verdict  was  against  the  weight  of  evidence.  The  finding 
^lACA-]  of  the  jury,  upon  the  *que8tion  submitted  to  them,  shows  that 
-*  the  transaction  that  gives  rise  to  this  action,  was  out  of  the  ordi- 
nary  course  of  banking  business,  and  beyond  the  scope  of  Chidley 's 
duty  as  a  banker's  clerk ;  and,  consequently,  the  defendant,  who  cove- 
nants only  to  indemnify  the  bank  against  neglects  and  defaults  of 
Chidley  as  such  clerky  is  not  liable  to  make  good  this  loss.  [Wilde,  C.  J. 
Your  argument  would  apply  equally  to  the  case  of  payment  of  a  check, 
or  the  receipt  of  a  sum  of  money,  after  banking  hours.]  It  certainly 
is  not  intended  to  push  the  argument  to  that  extent.  [Wilde,  C.  J. 
Nor  to  apply  it  to  the  case  of  sending  the  party  to  London  or  elsewhere, 
on  a  sudden  emergency,  for  funds  for  banking  purposes,  or  the  like  ?] 
Certainly  not.  It  appears  here  that  Chidley  was  sent  to  Dayman's  for 
the  money,  at  Dayman's  special  request,  and  for  his  convenience,  and 
that  the  bank  made  a  charge  for  each  journey.  The  bank  clearly  were 
not  responsible  to  their  customer  for  the  loss.  The  payment,  therefore, 
was  made  in  their  own  wrong.  The  verdict  was  altogether  inconsistent 
with  the  evidence.  Fraud  was  not  imputed  to  Chidley ;  and  culpable 
negligence  was  not  proved. 

Wilde,  C.  J.  I  am  of  opinion  that  there  is  no  ground  for  a  rule  in 
this  case.  It  is  said  that  the  receipt  of  the  money  by  Chidley  was  not 
a  receipt  by  him  in  the  course  of  his  employ,  as  clerk  to  the  bankers, 
but  that  he  was  rather  to  be  considered  as  acting  on  the  occasion  in 
question  as  the  agent  or  servant  of  Dayman,  the  customer.  That,  as  it 
strikes  me,  is  not  a  correct  view  of  the  case.  The  facts  are  these : — 
Dayman,  a  customer  of  the  bank,  residing  at  a  place  distant  about  eleven 
miles  from  Bideford,  applies  to  the  bank  for  some  extra  accommodation, 
requesting  them  to  send  a  trustworthy  person  to  receive  from  him  a 
large  sum  of  money  to  be  deposited  with  the  bank.  Accordingly,  a 
^  -  clerk  is  sent  over  for  the  purpose,  and  the  money  is  *handed  to 
-I  him.  Under  these  circumstances,  it  is  precisely  the  same  as  if 
one  of  the  partners,  or  the  manager  himself,  had  gone  to  fetch  the 
money.  When  the  money  was  so  received  by  Chidley,  it  clearly  came 
to  his  hands  in  the  course  of  his  employment  as  clerk.  It  is  true,  the 
jury  have  found  that  the  transaction  was  out  of  the  ordinary  course  of 
banking  business,  as  conducted  in  the  west  of  England.  But  it  seems 
to  me  that  the  receipt  of  this  money  was  not  the  less  a  receipt  by 
Chidley  in  the  course  of  business,  because  in  that  particular  part  of  the 
country  bankers  are  not  in  the  habit  of  doing  as  was  done  here.     The 

un  question  is, — was  the  money  received  by  the  bank,  to  be  retained 
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%nd  employed  by  them  as  the  bankers  of  Dayman  ?  Most  certainly  it 
was. 

It  is  next  said,  that  the  money  never  in  fact  became  the  money  of 
the  bankers,  but  that  it  remained  Dayman's  money  until  it  actually 
reached  Bideford.  That  is  pretty  much  the  same  question.  If  Chidley 
received  it  as  clerk  to  the  bank,  the  receipt  by  him  was  a  receipt  by  the 
bank. 

I  do  not  think  the  verdict  passed  on  the  ground  of  any  supposition 
of  want  of  integrity  on  the  part  of  Chidley.  There  was  no  imputation 
on  him  further  than  a  suspicion  that  he  had  been  guilty  of  an  indiscre- 
tion which  he  did  not  think  fit  to  disclose.  The  case  was  peculiarly  one 
for  the  jury.  They  have  exercised  their  discretion  upon  it ;  and  it  is  not 
pretended  that  any  further  light  would  be  thrown  upon  the  matter  by  a 
further  investigation.  I  certainly  was  not  dissatisfied  with  the  verdict ; 
neither  should  I  have  been  so,  had  it  been  the  other  way :  but  I  see  no 
ground  for  saying  that  the  conclusion  the  jury  came  to,  was  a  wrong  one, 
or  that  the  presumption  that  it  was  so,  is  strong  enough  to  justify  the 
court  in  granting  a  new  trial. 

♦Maulb,  J.  It  certainly  is  pretty  strong  evidence  of  negli-  r*45g 
gence,  that  a  man  has  4477.  in  his  pocket,  and  loses  it. 

The  rest  of  the  court  concurring.  Rule  refused. 


DAVIDSON  V.  BOHN.    Nov.  7. 

To  entitle  a  party  to  maintain  an  action,  as  assignee,  for  the  infringement  of  copyright  in  a 
song,  under  the  8  Anne,  c.  19,  s.  1,  there  must  have  been  an  assignment  of  the  copyright  by 
an  instrument  in  writing  attested  by  <wo  u>iine$»e$. 

This  was  an  action  on  the  case  for  the  infringement  of  the  plaintiff's 
copyright  in  certain  songs. 

The  declaration  contained  six  counts, — one  for  printing  and  publish- 
ing, and  one  for  selling,  one  of  three  songs,  viz.,  "  Said  a  smile  to  a 
tear,"  from  the  opera  of  False  Alarms, — "  Home,  sweet  home,"  from 
the  opera  of  Clari,  or  The  Maid  of  Milan, — and  "  Fill  till  the  glass  runs 
o'er,"  from  the  opera  of  Der  Freischlitz. 

The  defendant  pleaded  thirty-four  pleas. 

The  cause  was  tried  before  V.  Williams,  J.,  at  the  sittings  in  London 
after  the  last  term.  The  three  songs  in  question  were  published  by  the 
plaintiff  in  "  Cumberland's  British  Theatre." 

The  opera  of  False  Alarms  was  first  performed  in  the  year  1807 ;  the 
music  being  composed  by  Braham,  the  words  by  James  Kenney.  The 
copyright  in  the  music  was  sold  by  Braham  to  Messrs.  Goulding, 
D'Almaine,  &  Co. ;  the  copyright  in  the  words  was  sold  by  Kenney  to 
Messrs.  Longman  &  Co.:  but  there  was  no  assignment  of  either  iE 
writing. 
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The  music  in  Clari,  or  The  Maid  of  Milan,  was  composed  by  Sir  H. 
Bishop,  and  was  by  him  assigned  to  Goulding,  D'AImaine  k  Co.,  by  an 
^  instrument  in  *  writing.     There  was  no  evidence  of  any  assign- 

J   ment  by  the  author  of  the  words  (Howard  Payne). 

With  respect  to  the  song  from  Der  Freischutz,  "  Fill  till  the  glass 
runs  o'er,**  it  appeared  that  the  copyright  in  the  words  had  been 
assigned  by  Soane,  the  author,  by  deed,  to  Cumberland,  and  that  Cum- 
berland, by  an  instrument  in  writing,  under  seal,  attested  by  one 
witness  only,  assigned  to  the  plaintiff  all  the  copyright  songs  in  his 
*'  British  Theatre.*'  An  entry  of  this  assignment  was  made  at  Sta- 
tioners* Hall  pursuant  to  the  statute  ^  &  6  Vict.  c.  45,  on  the  10th  of 
January,  1846. 

No  question  appears  to  have  arisen  as  to  the  plaintiff's  derivatiTC  title 
under  the  respective  purchasers. 

The  proof  of  publication  by  the  defendant  was  as  follows : — Messrs. 
Goulding,  D'Almaine  &  Co.,  in  the  year  1829,  published  a  book  called 
"  The  Vocal  Companion,"  in  which  the  three  songs  in  question  ap- 
peared, with  music.**  The  defendant,  having  purchased  the  "  remain- 
ders** of  this  and  of  two  other  musical  publications  called  "  The  British 
Minstrel**  and  "Flowers  of  Song,*'  bound  the  three  together,  and, 
adding  a  new  title  page,  published  the  whole  under  the  name  of  "  The 
Musical  Gem.*' 

On  the  part  of  the  defendant,  it  was  insisted  that  the  action  was  not 
maintainable,  inasmuch  as  there  was  no  sufficient  assignment  within  the 
8  Anne,  c.  19,  s.  1 ;  and  that  the  5  &  6  Vict.  c.  45,  only  applied  to 
assignments  that  pass  the  entire  copyright. 

The  learned  judge  was  of  this  opinion ;  and  the  jury  returned  a  ver- 
dict for  the  defendant,  leave  being  reserved  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him  on  certain  of  the  issues,  if  the  court  should  be 
of  opinion  that  his  title  as  assignee  was  sufficiently  made  out. 

Channelly  Serjt.  (with  whom  was  Scotland)^  now  moved  for  a  new 
trials  on  the  ground  of  misdirection,  or  to  enter  a  verdict  pursuant  to 
*4^fi1  *^®  leave  reserved.  The  *13th  section  of  the  5  &  6  Vict.  c.  45, 
^  enacts  ^'  that  it  shall  be  lawful  for  the  proprietor  pf  copyright 
in  any  book  heretofore  published,  or  in  any  book  hereafter  to  be  pub- 
lished, to  make  entry  in  the  registry-book  of  the  stationers'  company, 
of  the  title  of  such  book,  the  time  of  the  first  publication  thereof,  the 
name  and  place  of  abode  of  the  publisher  thereof,  and  the  name  and 
plnco  of  abode  of  the  proprietor  of  the  copyright  of  the  said  book,  or 
t^'Af  (tny  portion  of  such  copyright^  in  the  form  in  that  behalf  given  in  the 
edule  to  this*  act  annexed,  upon  payment  of  the  sum  of  5«.  to  the 
«r  of  the  said  company ;  and  that  it  shall  be  lawful  for  every  such 
tterod  proprietor  to  assign  his  interest,  or  any  portion  of  his  interesU 
|in,  by  making  entry  in  the  said  book  of  registry  of  such  assign- 
uid  of  the  name  and  place  of  abode  of  the  assignee  thereof,  in 
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the  form  in  that  behalf  in  the  said  schedule,  on  payment  of  the  like 
8am ;  and  such  assignment  so  entered  shall  be  effectual  in  law  to  all 
intents  and  purposes  whatsoever,  without  being  subject  to  any  stamp  or 
duty,  and  shall  be  of  the  same  force  and  effect  as  if  such  assignment  had 
been  made  by  deed."  Under  that  section,  the  author  or  proprietor 
may  assign  less  than  the  entire  copyright.  [Maulb,  J.  He  may 
assign  the  right  to  less  than  tlie  full  term.  It  never  could  have  been 
intended  to  introduce  the  complicated  sort  of  copyright  suggested. 
y.  Williams,  J.  It  was  conceded  that  there  might  be  such  a  limited 
assignment  as  this ;  but  it  was  insisted  that  it  was  not  within  the  copy- 
right act.]  At  all  events,  the  plaintiff  was  entitled  to  recover  in  respect 
of  the  third  song,  as  to  which  there  was  an  assignment  in  writing ;  for, 
though  it  was  held  in  Power  v.  Walker^  8  M.  &  Selw.  7,  that  an 
assignment  of  copyright,  under  the  statute  of  Anne,  must  be  in  writ- 
inff  ;  and  though  Tindal,  C.  J.,  in  De  Pinna  v.  Polhill^  8  C.  &  P.  78, 
doubted  *whether  such  assignment  should  not  be  btf  deed;  there  r^A^g 
is  no  case  in  which  it  has  been  held  that  an  attestation  by  two 
witnesses  is  necessary. 

WiLBE,  G.  J.  I  am  of  opinion  that  there  is  no  ground  for  a  rule  in 
this  case.  The  point  presented  for  our  decision  is  short,  and  free  from 
any  considerable  difficulty.  With  respect  to  the  first  two  songs,  the 
objection  is,  that  the  plaintiff  did  not  show  that  he  had  acquired  any 
right  to  publish  them,  by  the  consent  of  the  authors  or  proprietors. 
How  does  he  profess  to  have  acquired  the  right  ?  By  some  arrangement 
entered  into  prior  to  the  passing  of  the  statute  5  &  6  Vict.  o.  45.  That, 
however,  cannot  avail  him,  there  having  been  no  assignment  by  any  deed 
or  writing.  The  statute  8  Anne,  c.  19,  does  not  give  copyright  in  terms, 
but  secures  it  by  certain  penalties.  It  recites  that  "  whereas  printers, 
booksellers,  and  other  persons  have  of  late  frequently  taken  the  liberty 
of  printing,  reprinting,  and  publishing,  or  causing  to  be  printed,  reprinted, 
and  published,  books  and  other  writings,  without  the  consent  of  the 
authors  or  proprietors  of  such  books  and  writings,  to  their  very  great 
detriment,  and  too  often  to  the  ruin  of  them  and  their  families,  "-7-"  for 
preventing,  therefore,  such  practices  for  the  future,  and  for  the  encou- 
ragement of  learned  men  to  compose  and  write  useful  books,"  it  is 
enacted,  "  that  the  author  of  any  book  or  books  already  printed,  who 
hath  not  transferred  to  any  other  the  copy  or  copies  of  such  book  or 
books,  share  or  shares  thereof,  or  the  bookseller  or  booksellers,  printer 
or  printers,  or  other  person  or  persons  who  hath  or  have  purchased  or 
acquired  the  copy  or  copies  of  any  book  or  books,  in  order  to  print  or 
reprint  the  same,  shall  have  the  sole  right  and  liberty  of  printing  such 
book  and  books  for  the  term  of  one  and  twenty  years,  to  commence  from 
*the  10th  of  April,  1710,  and  no  longer ;  and  that  the  author  r*AQQ 
of  any  book  or  books  already  composed,  and  not  printed  and 
published,  or  that  shall  hereafter  be  composed,  and  his  assignee  or 
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assigns,  shall  have  the  sole  liberty  of  printing  and  reprinting  such  book 
and  books  for  the  term  of  fourteen  years,  to  commence  from  the  day  of 
the  first  publishing  the  same,  and  no  longer;  and  that,  if  any  other 
bookseller,  printer,  or  other  person  whatsoever,  from  and  after  the  10th 
of  April,  1710,  within  the  times  granted  and  limited  by  this  act  as  afore- 
said, shall  print,  reprint,  or  import,  or  cause  to  be  printed,  reprinted,  or 
imported,  any  such  book  or  books,  without  the  consent  of  the  proprietor 
or  proprietors  thereof  first  had  and  obtained  in  uniting^  signed  in  the 
presence  of  two  or  more  credible  witnesses,  or,  knowing  the  same  to  be 
BO  printed  or  reprinted  without  the  consent  of  the  proprietor,  shall  sell, 
publish,  or  expose  to  sale,  or  cause  to  be  sold,  published,  or  exposed  to 
sale,  any  such  book  or  books,  without  such  consent  first  had  and  obtained 
as  aforesaid, — then  such  offender  or  offenders  shall  forfeit  such  book  or 
books,*'  &c.  &c.  Has  this  plaintiff  acquired  such  a  right  from  the  pro- 
prietor of  these  two  songs?  He  clearly  has  not,  unless  he  has  the 
consent  of  the  proprietor  in  writing,  signed  in  the  presence  of  two  wit- 
nesses. Such  would  be  the  construction  upon  the  words  of  the  act  alone. 
But  the  act  has  received  a  judicial  construction  by  the  court  of  Queen's 
Bench,  which  is  not  to  be  disturbed,  viz.,  in  the  case  of  Power  r. 
Walker^ — to  which  our  attention  has  been  very  properly  called  by  my 
brother  OhanneUy — where  it  was  distinctly  held,  that  an  assignment  of 
the  copyright  of  a  song,  must  be  in  toriting^  in  order  to  entitle  the 
assignee  to  maintain  an  action  on  the  case  for  pirating  it.  Lord  Ellex- 
♦4611  ^^^^^^^  *^®^®  ^^^y  *^^^^  "  ^^®  statute  (of  Anne)  having  required 
-'  that  the  consent  of  the  proprietor,  in  order  to  authorize  the  print- 
ing or  reprinting  of  any  book  by  any  other  person,  shall  be  in  writing, 
the  conclusion  from  it  seemed  almost  irresistible,  that  the  assignment 
must  also  be  in  writing ;  for,  if  the  license,  which  is  the  lesser  thing, 
must  be  in  writing,  d  fortiori  the  assignment,  which  is  the  greater  thing, 
must  also  be."  And  Dampier,  J.,  expressed  himself  to  the  same  effect, 
and  said,  ^*  that  the  assignment  could  only  be  under  the  statute,  and 
therefore  the  plaintiff  must  show  that  he  was  such  an  assignee  as  the 
statute  required."  Upon  the  ground,  therefore,  that  the  plaintiff  could 
not  become  an  assignee  under  the  statute,  except  by  some  instrument  in 
writing,  attested  by  two  or  more  witnesses,  the  court  there  refused  to 
set  aside  the  nonsuit.  I  can  discover  no  distinction  between  that  case 
and  the  present.  Indeed,  if  I  were  now  called  upon  for  the  first  time  to 
construe  the  statute,  I  should  have  had  no  hesitation  in  holding  that 
this  plaintiff  has  for  the  same  reason  failed  to  show  any  right  to  maintain 
this  action. 

With  respect  to  the  third  song,  there  was,  it  appears,  an  assignment 
by  an  instrument  in  writing  which  would  have  sufficed  to  convey  a  good 
title  to  the  plaintiff  had  it  been  duly  attested.  It  was,  however,  attested 
only  by  one  witness.  If,  then,  the  plaintiff's  right  as  assignee  is  to  be 
derived  from  the  statute,  there  clearly  has  not  been  such  an  attestation 
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as  the  statute  requires.  As,  therefore,  the  plaintiff  has  failed  to  bring 
himself  within  the  statute,  I  am  of  opinion  that  he  cannot  maintain  thid 
action. 

The  rest  of  the  court  concurring,  Rule  refused. 
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^n  agreement  entered  into  for  the  purpose  of  enabling  one  of  the  parties  to  it  to  contravene  a 
statute  passed  for  the  protection  of  public  morals,  cannot  be  enforced  in  a  pourt  of  law. 

An  a^eement,  the  object  of  which  is,  to  enable  an  unlicensed  person  to  sell  excisable  liquors, 
contrary  to  the  9  G.  4,  c.  61,  is,  on  this  ground,  illegal. 

An  agreement  having  for  its  object  the  carrying  on  a  trade  in  contravention  of  the  excise  laws, 
is  illegal :  per  Maule,  J. 

This  was  an  action  of  assumpsit.  The  declaration,  stated,  that,  on 
the  8th  of  January,  1846,  by  a  certain  agreement  in  writing  then  made 
and  entered  into  between  the  plaintiff  of  the  first  part,  one  Charles  New- 
man of  the  second  part,  and  the  defendant  and  one  Henry  Probatt,  of 
the  third  part,  the  plaintiff  agreed  to  let  the  said  Charles  Newman  carry 
on  the  business  of  the  tap  attached  to  Fendairs  Hotel,  in  Bridge  Street, 
Westminster,  as  the  same  room  was  then  used  as  a  spirit  shop  or  tap  to 
Fendall's  Hotel  and  Coffee  House,  together  with  the  cellar  under  the 
same  room,  as  the  said  cellar  was  then  divided  into  two,  and  one  part 
marked  "  spirit  cellars,"  and  also  the  use  of  all  the  fittings,  fixtures,  and 
implements  of  trade  in  and  about  the  premises,  and  which  were  mentioned 
in  a  certain  schedule  or  inventory  thereto  annexed,  from  the  8th  of 
January  then  instant,  at  the  weekly  payment  of  47. ;  and  the  said  Charles 
Newman  did  vncreby,  amongst  other  things,  agree  with  the  plaintiff  to 
carry  on  the  said  business  of  the  said  tap,  and  use  the  said  cellar,  fix- 
tures, fittings,  and  effects,  and  to  pay  the  said  weekly  rent  of  4Z.  on  the 
Saturday  of  each  and  every  week,  free  from  any  deduction  whatsoever; 
and  also  that  he  the  said  Charles  Newman  should  and  would  purchase, 
take,  and  have  from  Messrs.  Kempson,  of  the  Mortlake  Brewery,  and  from 
no  other  person,  all  the  porter,  ale,  and  other  malt  liquors  which  the  said 
Charles  Newman  might  sell  or  consume  on  the  said  premises ;  and  that 
he  the  said  Charles  Newman  should  and  would  pay  the  said  Messrs. 
Kempson  on  every  fourteenth  day  for  such  quantity  of  *liquors  p^j^^o  * 
as  should  in  the  meantime  have  been  sold  or  consumed,  the  quan-  '- 
tity  so  to  be  paid  for  to  be  ascertained  by  gauging  in  the  usual  way; 
and  the  defendant  and  the  said  H.  Probatt,  &c.,  did,  in  consideration  of 
the  premises,  and  for  the  benefit  of  the  said  Charles  Newman,  as  his 
sureties,  thereby  agree  with  the  plaintiff,  that,  if  the  said  Charles  New- 
man should  make  default  in  the  due  and  punctual  performance  of  all 
and  every  the  stipulations  and  agreements  in  the  said  agreement  con- 
tained, then  the  defendant  and  the  said  H.  Probatt  would  pay,  on 
request,  to  the  plaintiff  the  sum  of  2002.  as  and  for  liquidated  damages, 
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which  said  sura  of  2007.  should  be  recoverable  in  an  action  in  either  of 
Her  Majesty's  superior  courts  of  law:  Mutual  promises :  Averment,  that, 
although  the  plaintiff  had  always  well  and  truly  performed  the  said 
agreement  on  his  part,  and  although  the  said  Charles  Newman  then 
entered  upon  and  carried  on  the  business  of  the  said  tap  in  and  upon 
tlie  said  premises,  according  to  the  said  agreement  in  that  behalf  made, 
and  under  and  by  virtue  thereof,  and  used  the  said  cellar,  fixtures, 
fittings,  and  effects  in  the  said  agreement  mentioned,  in  his  said  trade 
and  business  of  a  tapster,  according  to  the  said  agreement,  for  a  long 
spnce  of  time,  to  wit,  from  the  day  and  year  last  aforesaid  until  and  upon 
n  certain  other  day,  to  wit,  the  12th  of  September,  1847;  and  although 
the  said  Charles  Newman  did  pay  the  said  weekly  sum  of  4Z.  for  a  large 
part  of  the  said  time  he  the  said  Charles  Newman  so  used  the  said  cellar, 
fixtures,  fittings,  and  effects,  and  so  carried  on  his  said  trade  and 
business  of  a  tapster  in  and  upon  the  said  premises,  to  wit,  on  the 
Saturday  of  each  and  every  week  from  the  said  8th  of  January,  1846, 
until  a  certain  other  day,  to  wit,  the  14th  of  March,  1847 :  nevertheless 
that  the  said  Charles  Newman  did  not  nor  would  pay  to  the  plaintiff  the 
^  said  weekly  sum  of  4Z.  for  the  *residue  of  the  said  time  he  the 

-I  said  Charles  Newman  so  used  the  said  cellar,  &c.,  and  so  carried 
on  his  said  trade  and  business  of  a  tapster  in  and  upon  the  said  pre- 
mises, to  wit,  on  the  Saturday  of  each  and  every  week,  according  to  the 
said  agreement,  but  therein  wholly  failed  and  made  default,  and  there 
was  then  due  and  owing  for  and  on  account  of  the  said  last-mentioned 
weekly  sum  of  42.  so  payable  as  aforesaid,  a  large  sum  of  money,  to  wit, 
the  sum  of  1022.,  which  he  the  said  Charles  Newman  was  then,  to  wit, 
on  the  day  and  year  last  aforesaid,  requested  by  the  pUintiff  to  pay, 
but  he  wholly  refused  and  neglected  so  to  do,  and  the  said  sum  remained 
and  still  was  wholly  due  and  unpaid, — whereof  the  defendant  afterwards, 
to  wit,^  on,  &c.,  had  notice :  that  the  said  Charles  Newman  further  dis- 
regarded his  said  agreement,  in  this,  to  wit,  that,  although  he  purchased, 
took,  and  had,  of  and  from  the  said  Messrs.  Kempson,  of  the  Mortlake 
Brewery,  a  large  quantity  of  porter,  ale,  and  other  malt  liquors,  to  wit, 
&c.  &c.,  yet  he  did  not  nor  would  pay  the  said  Messrs.  Kempson,  on  the 
day  and  at  the  time  in  the  said  agreement  specified  for  payment,  for 
such  quantity  of  liquors  so  purchased,  taken,  and  had  as  aforesaid,  as 
had  been  ascertained,  by  gauging  from  time  to  time,  to  have  been  sold 
or  consumed  on  the  said  premises,  according  to  the  said  agreement,  but 
therein  wholly  failed  and  made  default,  and  there  remained  due  and 
owing  to  the  said  Messrs.  Kempson,  of  the  Mortlake  Brewery,  for  and  on 
account  of  the  said  quantity  of  the  said  liquors,  so  ascertained  as  afore- 
said, a  large  sum  of  money,  to  wit,  the  sum  of  312. 17a.  Sd.,  contrary  to  the 
said  agreement  of  the  said  Charles  Newman ;  and  although  he  the  said 
Charles  Newman  was  then,  to  wit,  on  the  day  and  year  last  aforesaid,  re- 
quested to  pay  the  said  last-mentioned  sum  of  money  to  the  said  Messrs. 
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Keropson,  he  the  said  Charles  Newman  then  wholly  refused  and  neglected 
so  *to  do, — of  all  which  premise^  the  defendant  had  due  notice :   w-^.^^f^ 
by  means  of  which  premises  the  defendant  had  become  liable  to  ^ 
pay  to  the  plaintiff  ihe  said  sum  of  200L  in  the  said  agreement  men* 
tinned,  when  he  the  defendant  should  be  thereunto  requested,  &c. 

The  third  plea  stated — that  the  said  agreement  was  and  is  as  follows, 
that  is  to  say  [setting  out  the  agreement  in  hsec  verba] ;  that,  at  the 
time  of  the  making  of  the  said  agreement,  the  plaintiff  was  possessed  of 
the  said  hotel  called  Fendall's  Hotel,  in  the  said  agreement  mentioned ; 
that  the  said  agreement  was  made,  executed,  and  entered  into  by  the 
plaintiff  and  the  defendant  and  the  said  several  other  parties  thereto,  for 
the  express  purpose,  object,  and  intention  of  enabling  the  said  Charles 
Newman  to  enter  into,  and  take,  and  have  possession  of,  the  said  room, 
in  order  to  sell  and  dispose  of  therein  or  thereon,  for  his  own  use  and 
benefit,  by  retail,  divers  excisable  liquors,  to  wit,  wine,  brandy,  gin,  rum, 
ale,  beer,  cider,  and  divers  other  excisable  liquors,  to  be  drunk  and  con- 
sumed in  the  said  room  of  the  said  Charles  Newman,  without  his  having 
been  duly  licensed  so  to  do,  contrary  to  the  form  of  the  statutes  in  such 
case  made  and  provided;  that  the  said  Charles  Newman,  after  the 
making  of  the  said  agreement,  did,  under  and  by  virtue  thereof,  enter 
into,  and  upon,  and  take  possession  of,  the  said  room,  to  wit,  on  the  8th 
of  January,  1847,  and  did,  in  pursuance  thereof,  as  well  on  the  said 
last-mentioned  day  as  on  divers  other  days  and  times  between  that  day 
and  the  commencement  of  this  suit,  sell  and  dispose  of  for  money,  and 
for  his  own  exclusive  benefit  and  advantage,  by  retail,  to  divers  persons, 
whose  names  were  to  the  defendant  unknown,  divers  large  quantities  of 
the  said  excisable  liquors,  to  be  drunk  and  consumed  in  and  upon  the 
room  so  in  the  possession  of  the  said  Chdirles  Newman,  without  his,  the 
said  Charles  Newman's,  having  been  so  licensed  as  '^'aforesaid  ;  rttAc^^ 
and  that  the  said  illegal  purpose  in  that  plea  mentioned  was,  and 
is,  the  consideration  for  the  said  promise  by  the  defendant  alleged  in  the 
declaration, — verification. 

To  this  plea  the  plaintiff  replied  de  injurid. 

The  cause  was  tried  before  V.  Williams,  J.,  at  the  sittings  at  West- 
minster after  the  last  term.  It  appeared  from  the  agreement,  which  was 
put  in,  that  the  plaintiff  had  let  to  Newman,  at  the  weekly  rent  of  4/.,  a 
room  and  cellar  which  formed  part  of  an  hotel  in  Bridge  street,  West- 
minster, known  as  Fendall's  Hotel,  for  the  purpose  of  enabling  Newman 
to  retail  therein  beer  and  other  excisable  liquors ;  that  Newman  had  no 
license,  but  carried  on  his  business  under  the  supposed  protection  of  the 
license  granted  to  the  plaintiff  for  the  hotel  generally ;  that  the  plain- 
tiff's  name  was  over  the  door ;  and  that  all  permits  for  wines  and  spirits 
snpplied  to  Newman,  were  made  out  in  the  plaintiff's  name. 

On  the  part  of  the  defendant,  it  was  objected  that  the  plaintiff  was 
not  entitled  to  maintain  an  action  upon  this  agreement,  inasmuch  as  its 

VOL.  VI.— 87  2  B 


'466  RITCHIE  v,  SMITH.  M.T.  1848. 

object  was,  to  enable  Newman  to  carry  on  business  as  a  victnaller  io 
contravention  of  the  statute  9  G.  4,  c."  61. 

Under  the  direction  of  the  learned  judge,  a  verdict  was  found  for  the 
plaintiff  on  the  first  and  second  issues,  and  for  the  defendant  on  the 
third, — with  leave  to  the  plaintiff  to  move  to  enter  a  verdict  on  the  third 
issue  also,  with  133Z.  Vis.  M.  damages. 

Bovill  now  moved  for  a  rule  nisi  to  enter  the  verdict  pursuant  to  the  leave 
reserved,  or  for  a  new  trial  on  the  ground  of  misdirection,  or  for  judgment 
non  obstante  veredicto  on  the  third  plea.  The  objection  is  founded  upon 
the  18th  section  of  the  9  G.  4,  c.  61,  which  enacts  "  that  every  person 
who  shall  sell,  barter,  exchange,  or,  for  valuable  consideration,  otherwise 
*AR*l'^  dispose  of,  any  ^excisable  liquor,  to  be  drunk  or  consumed  in  his 
house  or  premises,  or  shall  permit  or  suffer  any  excisable  liquor  to 
be  sold,  bartered,  exchanged,  or  otherwise  disposed  of  for  valuable  con- 
sideration by  retail,  to  be  drunk  or  consumed  in  his  house  or  premises, 
without  being  duly  licensed  so  to  do,  and  that  every  person,  being  duly 
licensed,  who  shall  sell,  barter,  exchange,  or  for  valuable  consideration, 
otherwise  dispose  of,  or  shall  permit  or  suffer  to  be  sold,  bartered, 
exchanged,  or  otherwise  disposed  of  for  valuable  consideration,  any 
excisable  liquor  by  retail,  to  be  drunk  or  consumed  in  his  house  or 
premises,  not  being  the  house  or  premises  specified  in  such  license,— 
shall  respectively,  for  every  such  offence,  on  conviction  before  one 
justice,  forfeit  and  pay  any  sum  not  exceeding  207.  nor  less  than  52., 
together  with  the  costs  of  the  conviction."  There  is  a  material  dis- 
tinction between  an  act  that  is  directly  prohibited  by  a  statute,  and  one 
the  doing  of  which  merely  subjects  the  party  to  a  penalty.  The  25th 
and  26th  sections  of  the  excise-license  act,  6  G.  4,  c.  81, — which  sub- 
ject to  penalties  any  manufacturer  of,  or  dealer  in,  or  seller  of,  tobacco, 
who  shall  not  have  his  name  painted  on  his  entered  premises  in  manner 
therein  mentioned,  or  who  shall  manufacture,  deal  in,  retail,  or  sell 
tobacco,  without  taking  out  the  license  required  for  that  purpose,— 
were  held  in  Smith  v.  Mawhood^  14  M.  &  W.  452,  not  to  avoid  a  con- 
tract of  sale  of  tobacco,  made  by  a  manufacturer  or  dealer  who  has  not 
complied  with  the  requisites  of  these  sections ;  their  effect  being  merely 
to  impose  a  penalty  on  the  offending  party,  for  the  benefit  of  the  revenue. 
Parke,  B.,  there  says  \  "  I  think  the  object  of  the  legislature  was,  not 
to  prohibit  a  contract  of  sale  by  dealers  who  have  not  taken  out  % 


*468] 


license  pursuant  to   the  act  of  parliament.     If  it  was,  *they 


certainly  could  not  recover,  although  the  prohibition  were  merely 
for  the  purpose  of  revenue.  But,  looking  at  the  act  of  parliament,  I 
think  its  object  was,  not  to  vitiate  the  contract  itself,  but  only  to  impose 
a  penalty  on  the  party  offending,  for  the  purpose  of  the  revenue.  Tho 
plailitiffs,  therefore,  would  be  entitled  to  recover  upon  this  contract, 
according  to  the  principle  laid  down  in  Johnson  v.  Hudson^  11  East, 
180.**     And  ALDERSoy,  B.,  said :  '^  The  question  is,  does  the  legislature 


6  MANNING,  GRANGER,  &  SCOTT..  468 

mean  to  prohibit  the  cust  done  or  not  ?  If  it  does,  whether  it  be  for  the 
purpose  of  revenue  or  otherwise,  then  the  doing  of  the  act  is  a  breach 
of  the  law,  and  no  right  of  action  can  arise  out  of  it.  But  here,  the 
legislature  has  merely  said,  that,  where  a  party  carries  on  the  trade  or 
business  of  a  dealer  in,  or  seller  of,  tobacco,  he  shall  be  liable  to  a 
certain  penalty,  if  the  house  in  which  he  carries  on  the  business  shall 
not  have  his  name,  &c.,  painted  on  it  in  letters  publicly  visible  and 
legible,  and  at  least  an  inch  long,  and  so  forth.  He  is  liable  to  the 
penalty,  therefore,  by  carrying  on  the  trade  in  a  house  in  which  these 
requisites  are  not  complied  with ;  and  there  is  no  addition  to  his  crimi- 
nality, if  he  makes  fifty  contracts  for  the  sale  of  tobacco  in  such  a 
house.  It  seems  to  me,  therefore,  that  there  is  nothing  in  the  act  of 
parliament  to  prohibit  every  act  of  sale,  but  that  its  only  eiFect  is  to 
impose  a  penalty,  for  the  purpose  of  the  revenue,  on  the  carrying 
on  of  the  trade  without  complying  with  its  requisites."  [Maulb,  J. 
Does  not  this  act  in  terms  require  vendors  of  excisable  liquors  to  be 
licensed?]  Only  by  the  imposition  of  a  penalty.  [Maule,  J. 
Was  not  this  an  agreement  to  do  something  that  is  in  contraven- 
tion of  the  law  ?  It  was  intended  that  the  one  license  should  carry 
double.]  Can  it  be  said  Uiat  this  was  an  agreement  to  do  an  illegal 
♦thing  ?  [WiLDB,  C.  J.  Can  it  be  said  that  the  doing  the  illegal  r#4gg 
act,  was  not  a  necessary  consequence  of  what  the  parties  did 
agree  to  do  ?]  By  the  5  &  6  W.  4,  c.  19,  s.  2,  masters  of  vessels  belong- 
ing to  British  subjects  are  prohibited  from  carrying  to  sea,  on  any  voy- 
age, any  seaman,  without  first  signing  the  ship's  articles ;  and,  in  Red- 
mond V.  Smith,  7  M.  &  G.  467,  8  Scott,  N.  R.  260,  this  court  held  that 
a  contract  of  insurance  upon  a  voyage  made  in  breach  of  these  regula- 
tions, was  not  therefore  void.  Tindal,  C.  J.,  there  said :  ^^  By  the  sixth 
plea,  the  defendants  seek  to  set  up,  as  an  answer  to  the  action,  that  the 
voyage  in  respect  of  which  the  policy  declared  upon  was  made,  was  an 
illegal  voyage,  by  reason  of  the  non-compliance  with  the  directions  of 
the  statute  6  &  6  W.  4,  c.  19.  There  can  be  no  doubt  but  that  a  policy 
effected  on  a  ship  upon  the  prosecution  of  an  illegal  voyage,  is  void,  and 
cannot  be  enforced  in  a  court  of  law.  It  would  be  singular,  indeed,  if 
the  main  contract  should  be  void,  and  the  collateral  contract  valid.  It 
may,  therefore,  be  laid  down  as  a  general  rule,  that,  where  the  voyage 
itself  is  illegal,  an  insurance  for  the  voyage  is  also  illegal.  There  are 
many  cases  where  that  has  been  held  to  be  undoubted  law.  Thus,  in 
the  time  of  the  last  war,  policies  effected  on  vessels  sailing  in  contraven- 
tion of  the  convoy  acts,  38  G.  3,  c.  76,  and  43  G.  3,  c.  57,  were  held 
void.  So,  where  the  voyage  was  in  breach  of  the  navigation  act,  6  G. 
4,  c.  109,  or  of  the  acts  regulating  the  East  India  Company  or  the  South 
Sea  Company,-^acts  which  had  in  view  the  general  policy  of  the  realm, 
and  the  security  and  encouragement  of  navigation.  But  it  appears  to 
me  that  the  provisions  of  the  statute  6  &;  6  W.  4,  c.  19,  were  framed  for 
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a  collateral  purpose  only :  it  was  intended  to  give  to  seamen  in  the  mer- 
*4701  chant-service,  a  readier  mode  of  ascertaining  *and  enforcing  their 

^  rights,  and  to  prevent  them  from  having  imposed  upon  them  con- 
tracts into  which  they  had  never  in  fact  entered."  And,  after  referring 
to  the  several  provisions  of  the  statute,  his  lordship  concluded :  ^^  The 
non-compliance  with  these  directions  of  the  statute,  though  it  may  furnish 
good  ground  of  action  against  the  master,  does  not  render  the  voyage 
illegal."  [V.  Williams,  J.  The  third  plea  here  is  not  founded  upon 
that  class  of  cases,  but  rather  upon  those  in  which  it  has  been  held  that 
an  action  shall  not  be  maintained  in  respect  of  lodgings  let,  or  goods 
sold,  for  the  purpose  of  enabling  the  defendant  to  lead  a  life  of  proatita- 
tion.(a)  WiLDB,  C.  J.  In  Armstrong  v.  Lewis,  2  Cr.  &  M.  274,  4  M. 
&  Scott,  1,  A.  and  B.  carried  on  the  business  of  a  pawnbroker  in  partner- 
ship under  a  deed :  the  business  was  conducted  solely  by  A.,  and  his 
name  alone  appeared  over  the  shop  door,  and  upon  the  printed  tickets 
and  duplicates  used  by  persons  in  that  trade,  and  the  license  contained 
the  name  of  A.  only :  upon  a  bill  of  exceptions,  the  court  of  error  inti- 
mated an  opinion,  that,  although  the  parties  might,  by  this  contract, 
have  rendered  themselves  liable  to  penalties  imposed  by  the  statute  39 
&  40  G.  3,  c.  99,  yet  that,  there  being  no  actual  agreement  for  an 
infraction  of  the  law,  the  contract  was  not  void.  But  here  the 
question  is,  whether  the  entire  agreement  is  not  based  upon  an  ille- 
gality.] There  is  nothing  illegal  in  the  agreement.  The  tenant  may, 
it  is  true,  subject  himself  to  penalties  if  he  sells  excisable  liquors, 
having  no  license;  but  that  is  all.  The  doctrine  upon  which  this 
case  turns,  was  again  discussed  in  a  very  recent  case — Oundett  v. 
♦4711  *^^*^*^^>  ^  Man.  Gr.  &;  S.  876,  and  the  court  there  adopt  the 

-^  distinction  above  suggested.  A  statute  (1  &  2  Vict.  c.  ci.  s.  3,) 
enacted,  ^^  that,  with  any  quantity  of  coals  exceeding  560  lbs.  delivered 
by  any  cart,  wagpn,  or  other  carriage,  within  the  cities  of  London  and 
Westminster,  or  within  twenty-five  miles  from  the  general  post-office, 
the  seller  should  deliver  or  cause  to  be  delivered  to  the  purchaser,  or  to 
his  agent  or  servant,  immediately  on  the  arrival  of  the  cart,  wagon,  or 
other  carriage  in  which  such  coals  should  be  sent,  and  before  any  of 
such  coals  should  be  unloaded,  a  ticket,  according  to  a  certain  form; 
and  that,  in  case  any  such  seller  should  not  deliver,  or  cause  to  be  deli- 
vered, such  ticket  as  aforesaid  to  the  purchaser  of  such  coals,  or  to  his 
agent  or  servant,  before  any  part  of  such  coals  were  unloaded,  every 
such  seller  should,  for  every  such  offence,  forfeit  and  pay  any  sum  not 
exceeding  20Z."  By  the  form  given,  the  ticket  was  required  to  be 
'^ signed"  with  the  name  or  names  of  the  seller  or  sellers,  and  that  of 
the  carman,  in  words  at  full  length.     It  was  held  that  the  neglect  to 

(a)  See  Girrady  ▼.  Bichardton,  1  Esp.  N.  P.  C.  13;  Appleton  ▼.  Campbell,  2  Car.  &  P.  347; 
Howard  V.  Hodges,  Selw.  N.  P.  60  (8th  edit.) ;  Lloyd  v.  JokMOttf  1  Bos.  &  Pul.  340;  Critp  ▼. 
Churchillt  cited,  ibid.;  Sowry  y.  Dennett,  1  Camp.  348. 
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deliver  such  ticket  might  be  pleaded  in  bar  to  an  action  for  the  price  of 
the  coals.  In  delivering  the  judgment  of  the  court,  Wildb,  C.  J.,  said: 
'^  The  statutes  which  have  given  rise  to  the  question  of  the  right  to 
recover  the  price  of  goods  by  sellers  or  venders  who  have  not  complied 
with  the  terms  of  such  statutes,  are  of  two  classes, — the  one  class  of 
statutes  having  for  their  object  the  raising  and  protection  of  the  revenue, 
— the  other  class  of  statutes  being  directed  either  to  the  protection  of 
buyers  and  consumers,  or  to  some  object  of  public  policy.  The  present 
case  arises  upon  a  statute  included  in  the  latter  class.*'  Gould  not 
Newman  maintain  an  action  for  the  price  of  beer  sold  by  him? 
[Wilde,  C.  J.  The  plaintiff,  in  effect,  contracts  for  a  share  of  the 
♦profits  of  carrying  on  an  illegal  trade  ;  for,  the  using  any  place  t^ato 
for  the  sale  of  excisable  liquors  without  a  license,  is  prohibited,  ^ 
if  not  in  express  terms,  at  least  by  necessary  implication.]  Smith  v. 
Mawhood  has  decided  that  it  is  not  illegal  to  sell  excisable  articles  with- 
out a  license.  [Maule,  J.  That  is,  that  it  is  not  illegal  to  the  extent 
of  making  the  contract  void.]  If  the  sale  be  lawful,  how  can  the  con- 
tract be  void  ?  [Maule,  J.  The  decision  in  Smith  v.  Mawhood  must 
be  taken  with  reference  to  the  particular  facts.  The  question  there  was, 
between  the  buyer  and  the  seller,  one  of  whom  was  wholly  innocent  of 
any  illegal  act.  Would  that  case  afford  an  answer  to  an  information 
against  Newman  for  selling  excisable  liquors  without  a  license  ?]  Pos- 
sibly not.  [Wilde,  C.  J.  Here,  both  the  plaintiff  and  the  defendant 
are  parties  to  the  illegal  act.]  To  hold  this  agreement  to  be  illegal, 
will  be  to  overpule  Smith  v.  Mawhood.  [Maulb,  J.  The  statute  itself 
calls  it  an  offence.] 

The  third  plea  alleges  that  the  agreement  was  made  and  entered  into 
for  the  purpose,  object,  and  intent  of  enabling  Newman  to  enter  and 
have  possession  of  the  room,  in  order  to  sell  therein  excisable  liquors 
without  a  license, — ^which  is  a  very  different  thing  from  inducing  a  man 
to  contract  that  he  9haU  do  an  illegal  act.  It  was  quite  optional  with 
Newman  to  commit,  or  to  abstain  from  committing,  a  breach  of  the  law. 
In  Hodgson  v.  Temple^  5  Taunt.  181,  it  was  held  that  a  person  who 
sells  goods  knowing  that  the  purchaser  intends  to  apply  them  in  an  ille- 
gal trade,  is  nevertheless  entitled  to  recover  the  price,  if  he  yields  no 
other  aid  to  the  illegal  transaction  than  selling  the  gopds,  and  obtaining 
permits  for  their  delivery  to  the  agent  of  the  purchaser.  Sir  James 
Mansfield  there  says:  "The  merely  selling  goods,  knowing  that  the 
buyer  will  make  an  illegal  use  of  them,  is  *not  suflBcient  to  de-  r^^n-o 
prive  the  vendor  of  his  just  right  of  payment,  but,  to  effect  ^ 
that,  it  is  necessary  that  the  vendor  should  be  a  sharer  in  the  illegal 
transaction.''  And  Heath,  J.,  said:  "Cases  have  been  decided  upon 
this  distinction,  as,  where  a  smuggler,  in  time  of  peace,  bought  brandy 
in  France,  and  brought  it  over  here,  and  sold  it,  it  was  held  that  the 
vendor  might  recover  the  price  of  it  in  our  courts  :  Holman  v.  Johmony 
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Cowp.  341 :  but,  where  a  smuggler  bought  brandy  in  Guernsey,  and 
the  vendor  packed  it  in  ankers  in  preparation  for  smuggling,  he  could 
not  recover  the  price  of  it,  because  he  was  aiding  in  the  breach  of  our 
revenue  laws:  BiggB  v.  Lawrence^  3  T,  R.  454."  In  1  Wms.  Saund. 
809  5,  n.  (5),  it  is  said  that  ''  the  explanation  of  the  principle  on  which 
the  decision  of  the  case  above  cited  of  Johnson  v.  Hudson  rests,  is,  that 
there,  the  court  held  the  provision  of  the  statute,  which  requires  per- 
sons dealing  in  tobacco  to  take  out  a  license,  to  be  a  regulation  attach- 
ing to  the  plaintiff  personally,  and  affecting  him  with  a  penalty  for  the 
purpose  of  securing  the  license-duty,  and  in  no  way  prohibiting  the 
contract." 

Wilde,  G.  J.  It  seems  to  me  that  there  is  no  ground  for  a  rule  in 
this  case.  The  first  part  of  the  motion  is  for  a  new  trial,  on  the  ground 
that  the  evidence  did  not  warrant  a  verdict  for  the  defendant  on  the 
issue  joined  upon  the  third  plea,  which  alleges  that  the  agreement 
declared  upon  was  made,  executed,  and  entered  into  by  the  plaintiff  and 
the  defendant,  and  the  several  other  parties  thereto,  for  the  express 
purpose,  object,  and  intention  of  enabling  Newman  to  enter  into  and 
take  and  have  possession  of  the  premises  thereby  demised,  in  order  to 
sell  and  dispose  of  therein  and  thereon,  for  his  own  use  and  benefit,  by 
^  retail,  divers  excisable  liquors,  *to  be  drunk  and  consumed  on 

■^  the  premises,  without  Newman's  having  been  duly  licensed  so  to 
do,  contrary  to  the  statutes.  The  evidence  offered  in  support  of  that 
plea,  was,  first,  the  agreement  itself,  by  which  it  appeared  that  the 
plaintiff  let  to  Newman  a  portion  of  the  premises  occupied  by  himself 
with  the  hotel  called  Fendall's  Hotel,  which  was  used  as  a  tap,  for  the 
retailing  of  beer  and  other  excisable  liquors, — ^the  whole  being  com- 
prised in  one  license,  and  the  plaintiff's  name  still  remaining  over  the 
door ;  for  which,  and  a  cellar  under  it,  the  tenant,  Newman,  was  to  pay 
a  weekly  rent  of  42.  It  appeared  that  no  new  license  was  obtained  by 
Newman  after  he  entered  into  possession ;  but  that  the  trade  was  con- 
tinued as  before,  under  the  original  license,  and  that  wines  and  spirits 
were  sent  in  with  permits  made  out  in  the  plaintiff's  name.  This  action 
is  brought  to  recover  rent  accruing  under  that  agreement.  The  ques- 
tion is,  whether,  taking  the  contract  and  the  evidence,  there  was  not 
enough  to  warrant  the  jury  in  finding  that  the  plea  was  proved.  It 
seems  to  me  that  the  jury  could  not  possibly  have  come  to  any  other 
conclusion  than  that  to  which  they  did  come,  and  that  the  first  part  of 
the  motion  therefore  fails. 

The  second  part  of  the  motion  is  for  judgment  nan  obstante  veredicto 
on  the  third  issue,  on  the  ground  that  the  plea  does  not  disclose  any 
matter  which  renders  the  contract  illegal.  Now,  the  contract  relates  to 
the  sale  of  wines,  beer,  and  spirituous  liquors;  and  it  is  well  known, 
that,  to  legalize  the  sale  of  these  articles,  two  licenses  are  necessary, — 
one  from  the  excise, — the  other  from  the  magistrates  in  sessions.     The 
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license  granted  by  the  magistrates,  has  no  reference  whatever  to  reve- 
nue purposes ;  it  is  required  solely  for  the  protection  and  preservation 
of  the  public  morals,  and  the  prevention  of  crimes  and  offences  which  are 
subversive  of  good  order  and  the  public  safety;  and  the  magistrates 
♦are  careful,  before  granting  such  license,  to  ascertain  that  the  ^♦47^ 
convenience  of  the  neighbourhood  calls  for  it,  and  that  the  party 
seeking  it  is  of  good  character,  and  possesses  the  necessary  qualifications 
for  a  licensed  victualler.  The  plea  expressly  states,  that  the  contract 
was  entered  into  for  the  purpose  of  enabling  Newman  to  evade  that  law : 
and  the  reward  the  plaintiff  thereby  stipulates  to  receive  for  the  occupa- 
tion of  the  premises  by  Newman,  is  compounded  of  a  compensation  for 
the  use  of  the  premises,  and  a  compensation  for  facilitating  him  in  so 
illegally  carrying  on  the  business.  It  is  said,  that,  though  the  agree- 
ment was  entered  into  for  the  purpose  of  enabling  Newman  to  do  this, 
it  did  not  of  necessity  follow  that  he  would  be  guilty  of  any  infractioh 
of  the  law.  But  I  think  it  is  impossible  to  look  at  this  agreement  with- 
out seeing  that  the  parties  contemplated  the  doing  of  an  illegal  thing, 
in  the  infraction  of  a  law  enacted,  not  simply  for  revenue  purposes,  but 
for  the  safety  and  protection  of  the  public  morals.  This  decision  will 
not  conflict  with  any  of  the  authorities.  Smith  v.  Mawhood,  upon 
which  so  much  reliance  was  placed,  is  no  doubt  very  good  law.  But  it 
is  wholly  inapplicable  to  the  present  case ;  for,  this  plea  discloses  matter 
clearly  showing  that  the  plaintiff  can  have  no  locus  standi  in  a  court  of 
law,  to  enforce  an  agreement  entered  into  for  the  pui^ose  of  enabling  a 
party  to  infringe  a  law  made  for  the  protection  of  public  morals.  I 
cannot  conceive  a  party  to  be  more  conducive  to  the  commission  of  an 
offence,  than  by  furnishing  the  place  in  which  it  is  to  be  committed. 

1  think  the  case  falls  aptly  within  the  principle  of  Appleton  v.  Campbell^ 

2  Car.  &  P.  347,  where  Abbott,  C.  J.,  said :  "  If  a  person  lets  a  lodg- 
ing to  a  woman,  to  enable  her  to  consort  with  the  other  sex,  and  for  the 
purposes  of  prostitution,  he  cannot  *recover  for  the  lodging  so  r*47^ 
supplied.  But,  if  the  defendant  had  her  lodgings  there,  and 
received  her  visiters  elsewhere,  the  plaintiff  may  recover,  although  she 
may  be  a  woman  of  the  town,  because  persons  of  that  description  must 
have  a  place  to  lay  their  heads ;  but,  if  this  place  was  used(a)  for 
immoral  purposes,  the  plaintiff  cannot  recover."  Here,  the  plaintiff  not 
only  furnishes  the  place  where  the  business  is  to  be  illegally  carried  on, 
but  he  actually  allows  it  to  be  conducted  under  colour  of  the  license 
granted  to  himself.  For  these  reasons,  I  think  there  is  no  ground  for 
entering  judgment  for  the  plaintiff  on  the  third  issue  non  obstante  vere- 
dicto ;  and  I  come  to  this  conclusion  with  the  less  reluctance,  seeing  that 
the  point,  if  there  be  anything  in  it,  is  upon  the  record. 

CoLTMAN,  J.    I  entirely  concur  in  what  has  fallen  from   the  lord 
chief  justice.     The  act  of  parliament  which  it  was  sought  by  this  agree- 

^)  i.  e.  If  it  was  let  by  the  plaintifTto  the  defendant  for  the  purport  of  its  being  so  used 
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ment  to  contravene,  was  not  passed  for  mere  revenue  purposes;  its 
main  object  was  the  protection  of  public  morals  and  the  suppression  of 
crime.  Anything  done  in  contravention  of  such  a  provision,  must 
necessarily  be  a  thing  prohibited.  With  respect  to  the  plea, — if  the 
act  contemplated  by  the  agreement  is  an  illegal  act,  Armstrong  v. 
Lewis,  so  far  as  the  intimation  of  the  opinion  of  the  court  goes,  is  in 
point  to  show,  that  an  agreement  entered  into  for  the  purpose  of  enoMing 
a  party  to  do  such  illegal  act,  is  incapable  of  being  enforced. 

Maule,  J.  The  object  of  this  agreement  was,  to  enable  one  of  the 
parties  to  evade  a  law  made  for  the  protection  of  the  public  morals  and 
♦4771  ^^^  purposes  of  *police.  Although,  in  terms,  the  agreement  is 
■*  enabling  only,  and  the  act  contemplated,  to  be  done  is  not,  ex- 
pressly and  in  terms,  prohibited  by  the  statute,  I  think  there  can  be  no 
doubt  that  it  was  an  illegal  act,  and  that  the  agreement  is  void.  It  is 
said  that  there  is  no  authority  that  goes  precisely  that  length.  But  it 
appears  to  me  that  the  cases  as  to  matters  contrary  to  public  policy,  do 
directly  apply.  If  two  parties  enter  into  an  agreement,  whereby  it  is 
stipulated  that  one  of  them  shall  be  enabled  to  commit  an  act  that  is 
contrary  to  public  policy,  and  contrary  to  the  provisions  of  an  act  of 
parliament,  though  not  expressly  prohibited  thereby,  except  by  the  im- 
position of  a  penalty,  I  apprehend  the  agreement  is  clearly  illegal  and 
void.  But  I  do  not  think  it  necessary  to  enter  into  that  question  here  ; 
for,  I  am  clearly  of  opinion  that  an  agreement  having  for  its  object  the 
contravention  of  the  excise  laws,  is  illegal. 

V.  Williams,  J.  I  am  of  the  same  opinion.  This  is  an  agreement 
by  which  the  plaintiff  co-operated  with  other  persons,  for  the  avowed 
purpose  of  contravening  and  evading  the  provisions  of  an  act  having 
principally  for  its  object  the  protection  and  advancement  of  public  safety 
and  morals.  I  think  there  cannot  be  a  doubt  but  that  such  a  contract 
is  incapable  of  being  sustained  in  a  court  of  law.  Rule  refused. 


^.7^-,  *PEART  V.   THE  UNIVERSAL  SALVAGE  COMPANY. 

-■  Nov.   9. 

The  68th  section  of  the  7  &  8  Vict.  c.  110,  which  authoriKes  the  court,  or  a  judge,  to  order  exe- 
cution to  issue  against  shareholders  of  joint>stock  companies,  without  suggestion  or  seirt 
facinBf  is  not  limited  to  judgments,  orders,  or  decrees,  in  proceedings  at  the  suit  of  share- 
holders, to  obtain  contribution ;  it  applies  also  to  judgments,  &c.,  in  actions  or  suits  by 
creditors. 

Judgment  having  been  obtained  against  a  company,  completelj 
registered  under  the  provisions  of  the  7  &  8  Vict.  c.  110,  by  the  name 
of  "  The  Universal  Salvage  Company,"  upon  a  promissory  note  for  136?. 
Ids,  6(f.,  V.  Williams,  J.,  on  the  2d  instant,  made  an  order  for  the 
issuing  of  an  execution  against  Christopher  Lund,  who  was  alleged  -to 
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have  been  a  shareholder  in  the  companj  at  the  time  when  the  pro- 
missory note  was  given^  and  also  at  the  time  when  the  judgment  was 
obtained. 

Willes^  on  behalf  of  Lund,  now  moved  that  that  order  might  be  set 
aside,  on  the  ground  that  it  was  not  authorized  by  the  statute.  The 
question  depends  upon  the  construction  to  be  put  upon  certain  clauses 
of  the  7  &  8  Vict.  c.  110.  The  25th  section  enacts,  that,  "  on  the  com- 
plete registration  of  any  company  being  certified  by  the  registrar  of 
joint-stock  companies,  such  company,  and  the  then  shareholders  therein, 
and  all  the  succeeding  shareholders,  whilst  shareholders,  shall  be,  and 
are  hereby,  incorporated,  as  from  the  date  of  such  certificate,  by  the 
name  of  the  company  as  set  forth  in  the  deed  of  settlement,  and 
for  the  purpose  of  carrying  on  the  trade  or  business  for  which  the 
company  was  formed ;  but  only  according  to  the  provisions  of  this  act 
and  of  such  deed  as  aforesaid,  and  for  the  purpose  of  suing  and  being 
sued,  and  of  taking  and  enjoying  the  property  and  effects  of  the  said  com- 
pany ;  and  thereupon  any  covenants  or  engagements  entered  into  by  any 
of  the  shareholders  or  other  persons  with  any  trustee  on  the  behalf 
*of  the  company,  at  any  time  before  the  complete  registration  r^j^irq 
thereof,  may  be  proceeded  on  by  the  said  company  and  enforced 
in  all  respects  as  if  they  had  been  made  or  entered  into  with  the  said 
company  after  the  incorporation  thereof;  and  such  company  shall  con- 
tinue so  incorporated  until  it  shall  be  dissolved,  and  all  its  affairs  wound 
up  ;  but  so  as  not  in  anywise  to  restrict  the  liability  of  any  of  the  share- 
holders of  the  company  under  any  judgment,  decree,  or  order  for  the 
payment  of  money,  which  shall  be  obtained  against  such  company,  or 
any  of  the  members  thereof,  in  any  action  or  suit  prosecuted  by  or 
against  such  company  in  any  court  of  law  or  equity ;  but  every  such 
shareholder  shall,  in  respect  of  such  moneys,  subject  as  after  mentioned, 
be  and  continue  liable  as  he  would  have  been  if  the  said  company  had 
not  been  incorporated;  and  thereupon  it  shall  be  lawful  for  the  said 
company,  and  they  are  hereby  empowered,"  amongst  other  things,  ''  to 
sue  and  be  sued  in  their  registered  name,  in  respect  of  any  claim  by  or 
npon  the  company  upon  or  by  any  person,  whether  a  member  of  the 
company  or  not,  so  long  as  any  such  claim  may  remain  unsatisfied." 
The  66th  section  provides  and  enacts  '^  that  every  judgment  and  every 
decree  or  order  which  shall  be,  at  any  time  after  the  passing  of  this  act, 
obtained  against  any  company  completely  registered  under  this  act, — 
except  companies  incorporated  by  act  of  parliament  or  charter,  or  com- 
panies the  liability  of  the  members  of  which  is  restricted  by  virtue  of 
any  letters  patent,  in  any  action,  suit,  or  other  proceeding  prosecuted  by 
or  against  such  company  in  any  court  of  law  or  equity, — shall  and  may 
take  effect  and  be  enforced,  and  execution  thereon  be  issued,  not  only 
against  the  property  and  effects  of  such  company,  but  also, — if  due  dili- 
gence shall  have  been  used  to  obtain  satisfaction  of  such  judgment^ 
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decree,  or  order, — by  execution  against  the  property  and  effects  of  such 
♦4801   ^^™P*"y>  ^^^^  against  *the  person,  property,  and  effects  of  any 

-*  shareholder  for  the  time  being,  or  any  former  shareholder  of  such 
company,  in  his  natural  or  individual  capacity,  until  such  judgment, 
decree,  or  order  shall  be  fully  satisfied :  provided,  in  case  of  execution 
against  any  former  shareholder,  that  such  former  shareholder  was  a 
shareholder  of  such  company  at  the  time  when  the  contract  or  engage- 
ment for  which  such  judgment,  decree,  or  order  may  have  been  obtained, 
was  entered  into,  or  became  a  shareholder  during  the  time  such  contract 
or  engagement  was  unexecuted  or  unsatisfied,  or  was  a  shareholder  at 
the  time  of  the  judgment,  decree,  or  order  being  obtained:  provided 
also,  that  in  no  case  shall  execution  be  issued,  on  such  judgment,  decree, 
or  order,  against  the  person,  property,  or  effects  of  any  such  former 
shareholder  of  such  company,  after  the  expiration  of  three  years  next 
after  the  person  sought  to  be  charged,  shall  have  ceased  to  be  a  share- 
holder of  such  company."  The  67th  section  provides  and  enacts  "  that 
every  person  against  whom,  or  against  whose  property  or  effects,  execu- 
tion upon  any  judgment,  decree,  or  order  obtained  as  aforesaid,  shall 
have  been  issued  as  aforesaid,  shall  be  entitled  to  recover  against  such 
company,  all  loss,  damages,  costs,  and  charges  which  such  person  may 
have  incurred  by  reason  of  such  execution ;  and  that,  after  due  diligence 
used  to  obtain  satisfaction  thereof  against  the  property  and  effects  of 
such  company,  such  person  shall  be  entitled  to  contribution  for  so  much 
of  such  loss,  damages,  costs,  and  charges  as  shall  remain  unsatisfied,  from 
the  several  other  persons  against  whom  execution  upon  such  judgment, 
decree,  or  order,  obtained  against  such  company  might  also  have  been 
issued  under  the  provision  in  that  behalf  aforesaid,  and  that  such  contribu- 
tion may  be  recovered  from  such  persons  as  aforesaid  in  like  manner  as 
contribution  in  ordinary  cases  of  copartnership."  And  the  68th  section 
*4«n  *®'^*^*^'  "that,  in  the  cases  provided  by  this  act  for  execution 

J  on  any  judgment,  decree,  or  order  in  any  action  or  suit  against 
the  company,  to  be  issued  against  the  person  or  against  the  property 
and  effects  of  any  shareholder  or  former  shareholder  of  such  company, 
or  against  the  property  and  effects  of  the  company  at  the  9uit  of  any 
shareholder  or  former  shareholder^  in  satisfaction  of  any  moneys^ 
damages^  costs,  and  expenses  paid  or  incurred  hy  him  as  aforesaid,  in 
any  action  or  suit  against  the  company,  such  execution  may  be  issued  by 
leave  of  the  court,  or  of  a  judge  of  the  court,  in  which  such  judgment, 
decree,  or  order  shall  have  been  obtained,  upon  motion  or  summons  for 
a  rule  to  show  cause,  or  other  motion  or  summons  consistent  with  the 
practice  of  the  court,  without  any  suggestion  or  scire  facias  in  that 
behalf ;  and  that  it  shall  be  lawful  for  such  court  or  judge  to  make  abso- 
lute or  discharge  such  rule,  or  allow  or  dismiss  such  motion  (as  the  case 
may  be),  and  to  direct  the  costs  of  the  application  to  be  paid  by  either 
party,  or  to  make  such  other  order  therein  as  to  such  court  or  judge 
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shall  seem  fit ;  and  in  such  cases  such  forms  of  writs  of  execution  shall 
be  sued  out  of  the  courts  of  law  and  equity  respectively,  for  giving  effect 
to  the  provision  in  that  behalf  aforesaid,  as  the  judges  of  such  courts 
respectively  shall,  from  time  to  time,  think  fit  to  order ;  and  the  execu* 
tion  of  such  writs  shall  be  enforced  in  like  manner  as  writs  of  execution 
are  now  enforced :  provided  that  any  order  made  by  a  judge  as  afore- 
said may  be  discharged  or  varied  by  the  court,  on  application  made 
thereto  by  either  party  dissatisfied  with  such  order :  provided  also  that 
no  such  motion  shall  be  made,  nor  summons  granted,  for  the  purpose  of 
charging  any  shareholder  or  former  shareholder,  until  ten  days'  notice 
thereof  shall  have  been  given  to  the  person  sought  to  be  charged 
thereby." 

According  to  the  true  grammatical  sense  of  the  68th  *section,  p^  -  j.^ 
it  applies  only  to  judgments,  decrees,  or  orders  in  actions  or  pro-  ^ 
ceedings  at  the  suit  of  shareholders  of  the  company,  and  not  to  proceed- 
ings at  the  suit  of  creditors.  The  66th  section  of  this  act  is  similar  to 
tl|p  13th  section  of  the  7  G.  4,  c.  46,  save  that  here  the  two  classes  of 
sbnreholders  are  put  upon  the  same  footing;  and  it  provides  for  the 
issuing  of  executions  against  shareholders  upon  judgments  obtained 
against  the  company.  The  67th  provides  for  the  reimbursement  of 
shareholders,  against  whom  execution  may  have  issued  at  the  suit  of  a 
creditor  of  the  company.  Then  comes  the  68th  section,  which  in  terms 
is  limited  to  the  case  of  proceedings  at  the  suit  of  shareholders.  [Wilde, 
C.  J.  Tou  say  that  the  act  intended  to  give  a  more  facile  remedy  to 
shareholders  than  to  creditors?]  Precisely  so.  [Coltman,  J.  The 
first  part  of  the  clause  seems  to  point  to  a  remedy  of  the  inconveniences 
arising  from  the  decisions  of  the  courts  of  law  requiring  a  scire  facias 
before  execution  against  a  member  of  a  joint-stock  banking  company, 
under  the  7  G.  4,  c.  46.]  The  act  must  receive  the  ordinary  gram- 
matical construction,  unless  some  manifest  incongruity  would  result 
from  so  interpreting  it.  Cur.  adv.  vulL 

Wilde,  C.  J.,  now  delivered  the  opinion  of  the  court.(a) 

In  this  case,  an  application  was  made  to  rescind  an  order  made  by  my 
brother  Williams  under  the  supposed  authority  of  the  statute  7  &  8 
Vict.  c.  110,  s.  68,  upon  the  ground  that  such  order  was  not  warranted 
by  the  statute.  It  was  contended  that  the  section  referred  to  applied 
only  to  judgments  in  actions  at  the  suit  of  shareholders,  whereas  the 
present  action  was  at  the  suit  of  a  creditor. 

♦The  validity  of  the  objection  urged  against  the  order,  depends  r+^oQ 
upon  the  construction  of  the  68th  section  of  the  statute.  By 
that  section,  it  is  enacted,  that,  in  cases  provided  for  by  the  act  for  exe- 
cutions against  shareholders  upon  judgments  obtained  against  the  com- 
pany, the  judge  may  give  leave  for  such  execution  to  issue,  without  the 
entry  of  a  suggestion,  or  the  issuing  of  a  writ  of  scire  facias.  The  only 
(a)  Wilde,  C.  J.,  Coltman,  J.,  Maule,  J.,  and  V.  Williams,  J. 
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section  which  makes  provision  for  such  execution,  is,  the  66th ;  and  it 
is,  therefore,  necessary  to  have  regard  to  the  66th  section,  in  ascertain- 
ing what  cases  are  comprised  in  the  68th.  Bj  the  66th  section,  it  is 
enacted  that  every  judgment,  order,  and  decree  obtained  against  joint- 
stock  companies  therein  mentioned,  shall  take  effect  and  be  enforced, 
and  execution  thereon  issued,  not  only  against  the  effects  of  the  com- 
pany, but,  on  failure  to  obtain  satisfaction  by  those  means,  also 
against  the  persons  and  effects  of  shareholders  therein  particularly 
described,  and  against  any  former  shareholders  who  were  shareholders 
when  the  contract  or  engagement  in  respect  of  which  the  judgment,  fcc, 
may  have  been  obtained,  was  entered  into,  or  who  became  shareholders 
during  the  time  such  contract  or  engagement  was  unexecuted  or  unsatig- 
fied.  This  section, — which  is  the  only  one  which  contains  any  provision 
for  issuing  execution  against  shareholders, — plainly  refers  to  executions 
on  judgments  in  actions  at  the  suit  of  creditors,  and  has  no  relation  to 
actions  between  the  shareholders  themselves,  or  by  the  shareholders 
against  the  company.  The  only  section  that  refers  to  actions  at  tke 
suit  of  shareholders,  is  the  67th,  which  enables  the  shareholder  to  main- 
tain an  action  against  the  company,  and  to  recover  contribution  for 
what  he  may  have  been  compelled  to  pay  by  means  of  an  execution 
issued  against  him,  under  the  authority  of  the  66th  section.  The  clause 
then  reserves  the  right  of  recovering  contribution  by  the  ordinary 
•4841  ^®™®^y>  *^P<>o  failure  to  obtain  satisfaction  under  the  judgment 
"^  against  the  company.  That  clause  neither  directly  nor  impliedly 
gives  or  recognises  any  right  or  power  by  one  shareholder  to  maintain 
an  action  or  to  issue  execution  against  another  shareholder,  and  there- 
fore can  present  no  case  falling  within  the  68th  section,  that  section 
applying  only  to  cases  in  which  the  statute  had  made  provision  for  exe- 
cution against  shareholders.  The  section  in  question, — the  68th, — 
enacts,  that,  in  the  cases  provided  for  by  the  act  for  execution  on  any 
judgment,  decree,  or  order  in  any  action  or  suit  against  the  company, 
issued  against  the  person  or  effects  of  any  shareholder  of  the  company, 
or  against  the  effects  of  the  company  at  the  suit  of  a  shareholder,  in 
satisfaction  of  what  he  may  have  been  compelled  to  pay  in  any  action 
against  the  company,  such  execution  may  be  issued  by  leave  of  the 
court,  without  previous  suggestion  or  scire  facias^  on  motion  or  sum- 
mons. It  is  insisted,  that,  upon  the  true  construction  of  this  section, 
the  words  "  at  the  suit  of  any  shareholder,"  override  and  control  the 
whole  clause,  and  therefore  that  the  power  given  to  the  judge  to  dis- 
pense with  the  suggestion  or  scire  facias^  is  limited  to  executions  at  the 
suit  of  shareholders.  But  this  construction,  if  adopted,  would  render 
the  clause  inoperative ;  because  the  section  gives  authority  to  dispense 
with  the  suggestion  and  scire  facias  in  cases  of  execution  provided  by  the 
act  to  issue  against  shareholders ;  and  the  only  section  providing  such 
execution,  is  the  66th ;  and  that  plainly  refers  to  execution  on  judgment  at 
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the  suit  of  creditors,  and  no  provision  whatever  is  contained  in  the  act  for 
execution  at  the  suit  of  shareholders.  If,  therefore,  the  words  "  at  the  suit 
of  shareholders,'*  as  is  contended,  control  the  whole  clause,  it  can  have  no 
operation  whatever  in  regard  to  executions  against  shareholders.  Suppose 
the  68th  section  related  to  the  67th  section  only, — by  which  an  action 
♦is  given  against  the  company,  to  recover  the  reimbursement  of  r^^or 
that  which  the  shareholder  may  have  been  compelled  to  pay  by 
means  of  an  execution  under  the  former  section, — the  provision  dispens- 
ing with  the  suggestion  and  scire  facias  in  such  a  case,  could  have  no 
operation ;  because,  on  judgment  recovered  by  a  shareholder  against 
the  company,  neither  suggestion  nor  scire  facias  would  be  necessary 
previously  to  issuing  execution ;  and  thus  the  clause,  according  to  the 
construction  contended  for,  would  have  no  application  to  executions 
against  shareholders,  and  would  be  useless  and  nugatory  as  regards  such 
executions  at  the  suit  of  shareholders,  and  therefore  entirely  inoperative. 
There  is  no  ground  for  the  construction  contended  for ;  and  the  inten- 
tion of  the  legislature  is  sufficiently  clear.  The  whole  argument  arises 
from  the  68th  section  having  extended  dispensation  of  suggestion  and 
scire  facias  to  a  case  not  requiring  it,  viz.  the  case  of  an  execution  on 
a  judgment  at  the  suit  of  shareholders  against  the  company. 

The  result,  therefore,  is,  that  there  is  no  ground  for  the  application. 

Rule  refused. 
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The  Brst  count  of  the  declaration  stated  that  one  O.  S.  made  his  bill  of  exchange,  and  directed 
the  same  to  Mrs.  W.,  and  thereby  required  Jier  to  pay  to  his  order  10^,  and  that  O.  S.  endorsed 
the  bill  to  the  defendant,  who  endorsed  to  the  plaintiff. 

The  defendant  pleaded,  that  the  said  O.  S.  was  the  plaintiff,  and  nq  other  person,  and  that  the 
plaintiff,  and  no  other  person,  was  the  maker  of  the  bill,  and  the  person  to  whose  order  the 
same  was  payable,  and  the  person  who  endorsed  the  same  to  the  defendant,  and  was  liable 
to  the  defendant  as  such  endorser,  in  the  event  of  payment  of  the  bill  by  the  defendant. 

Replication,  that  the  defendant  endorsed  the  bill  to  the  plaintiff  for  the  accommodation  of  Mrs. 
W.,  and  in  order  to  secure  a  debt  of  \0l.  due  from  her  to  the  plaintiff,  which  debt  was  still 
unpaid ;  that  there  never  was  any  consideration  or  value  for  the  endorsement  by  the  plain- 
tiff to  the  defendant ;  but  that  the  bill  was  so  endorsed  by  the  plaintiff  to  the  defendant,  in 
order  that  the  same  might  be  endorsed  by  the  defendant  to  the  plaintiff  for  the  purpose 
of  the  deOendant  becoming  surety  as  such  endorser  for  the  payment  of  the  debt  due  from 
Mrs.  W.  :— 

Hddf  that  the  replication  was  not  a  departure. 

The  second  count  slated,  that  one  C.  W.  made  her  bill  of  exchange  payable  to  her  order,  and 
directed  the  same  to  the  defendant,  that  the  defendant  accepted  the  bill,  and  that  C.  W. 
endorsed  it  to  the  plaintiff. 

The  defendant  pleaded  that  C.  W.,  before  and  at  the  time  of  the  endorsement,  was,  and  still 
continued,  the  wife  of  one  E.  W.,  and  that  E.  W.  never  authorized  or  consented  to  the 
endorsement  of  the  bill  by  her : — 

Held^  that  the  plea  was  bad  in  substance,  inasmuch  as  it  is  not  competent  to  the  acceptor  of  a 
bill  made  payable  to  the  order  of  the  drawer,  lo  say  that  the  latter  hos  no  power  to  endorse, 
when  he  himself  has,  by  his  acceptance  of  the  bill  so  drawn,  asserted  that  she  has  such 
power:  an(jl  that,  notwithstanding  that  the  acceptor  may,  in  such  case,  be  compelled  to  pay 
the  bill  twice, — the  husband*s  property  in  the  bill  not  being  changed  by  the  endorsement  by 
the  wife,  unauthorized  by  her  husband. 

20 
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Assumpsit.  The  first  count  of  the  declaration  stated,  that,  on,  &c, 
one  Owen  Smith  made  his  bill  of  exchange  in  writing,  and  directed  the 
same  to  a  certain  person  therein  described  as  Mrs.  Warner,  and  thereby 
required  her  to  paj  to  his  order  the  sum  of  lOZ.  three  months  after  the 
date  thereof;  that  Smith  endorsed  ttfe  bill  to  the  defendant,  who 
endorsed  to  the  plaintiff,  &c. 

♦4871  *Pl68,, — that  the  said  Owen  Smith,  the  maker  of  the  said  bill 
^  of  exchange  in  the  said  first  count  mentioned,  and  the  endorser 
thereof  to  the  defendant,  is  the  plaintiff,  and  no  other  person  ;  and  that 
the  plaintiff,  and  no  other  person,  is  the  maker  of  the  said  bill  in  the 
said  first  count  mentioned,  and  the  person  to  whose  order  the  same  was 
payable,  and  the  person  who  endorsed  the  same  bill  to  the  defendant, 
and  is  liable  to  the  defendant,  as  such  endorser,  in  the  event  of  the  pay- 
ment of  the  same  bill  by  the  defendant, — verification. 

Replication, — that  the  defendant  endorsed  the  said  bill  to  the  plain- 
tiff as  in  the  first  count  mentioned,  for  the  accommodation  of  the  said 
Mrs.  Warner  in  the  said  first  count  mentioned,  and  in  order  to  secure 
and  guarantee  to  the  plaintiff  a  certain  debt  of  lOL  then  and  at  the  time 
of  the  said  endorsement  due  from  the  said  Mrs.  Warner  to  the  plaintiff, 
and  with  the  intent  of  thereby  becoming  surety,  as  such  endorser  of 
the  said  bill,  for  the  payment  of  the  said  debt  by  the  said  Mrs.  Warner 
to  the  plaintiff, — and  which  said  debt  still  remained  due  and  owing  and 
unpaid  by  the  said  Mrs.  Warner  to  the  plaintiff:  that  there  never  was 
any  consideration  or  value  for  the  endorsement  by  him,  the  plaintiff,  to 
the  defendant,  of  the  said  bill  in  the  said  first  count  mentioned,  bat 
that  the  same  was  endorsed  by  the  plaintiff  to  the  defendant,  as  in  the 
said  first  count  mentioned,  in  order  that  the  same  might  be  endorsed  by 
the  defendant  to  the  plaintiff  for  the  purpose  of  the  defendant  thereby 
becoming  surety,  as  such  endorser,  for  the  payment  of  the  said  debt  due 
from  the  said  Mrs.  Warner  to  the  plaintiff  as  aforesaid,  and  for  no  other 
purpose  whatever, — verification. 

To  this  replication  the  defendant  demurred  specially,  on  the  ground 
of  departure,  and  that  it  was  no  answer  to  the  plea. 
ulaqq-]       ^he  second  count  was  upon  a  bill  drawn  by  Caroline  ^Warner 
upon,  and  accepted  by,  the  defendant,  and  endorsed  by  Caroline 
to  the  plaintiff. 

Plea  thereto, — that  the  said  Caroline  Warner  in  the  said  second  count 
mentioned,  and  therein  alleged  to  be  the  drawer  and  endorser  to  the 
plaintiff  of  the  said  bill  of  exchange  in  that  count  mentioned,  before 
and  at  the  time  of  the  said  endorsement  thereof  by  her  as  aforesaid, 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  the  wife  of, 
and  married  to,  a  certain  male  person,  to  wit,  one  Edward  Warner,  who 
then  was,  and  from  thence,  hitherto  hath  been  and  still  is,  the  husband 
of  the  said  Caroline  Warner ;  and  that  the  said  husband  of  the  said 
Caroline  Warner,  before  and  at  the  time  of  the  said  endorsement  of  the 
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said  bill  by  the  said  Caroline  Warner,  was  and  still  is  living,  and  had 
not  at  any  time  authorized  or  consented  to  the  said  endorsement  of  the 
said  bill  by  his  said  wife, — verification. 

Replication, — that  the  defendant  ought  not  to  be  permitted  or  received 
to  plead  the  said  plea  by  him  above  pleaded  to  the  said  second  count  of 
the  declaration,  or  to  say  that  the  said  Caroline  Warner,  before  and  at 
the  time  she  endorsed  the  said  bill  in  the  said  second  count  mentioned, 
was  the  wife  of  the  said  Edward  Warner,  and  that  the  said  Edward 
Warner  had  not  authorized  or  consented  to  the  said  endorsement  of  the 
said  bill  by  his  said  wife,  or  that  the  said  Caroline  Warner  hud  no 
power  to  endorse  the  said  bill,  and  to  transfer  to  the  plaintiff  the  pro- 
perty therein,  because  the  plaintiff  said  that  the  said  Caroline  Warner 
was  a  married  woman,  and  the  wife  of  the  said  Edward  Warner,  before 
and  at  the  time  when  she  made  the  said  bill  in  the  said  second  count  men- 
tioned, and  before  and  at  the  time  of  the  acceptance  of  the  said  bill  by 
the  defendant,  as  well  as  at  the  time  of  the  endorsement  of  the  said 
bill  to  the  plaintiff,  as  he,  the  defendant,  before  and  at  the  said  several 
times  of  the  making  and  accepting  and  endorsing  of  the  said  bill 
^respectively  had,  and  had  always  had,  full  notice  and  knowledge ;  r*  4  oq 
that  the  plaintiff  had  not,  either  before  or  at  the  said  several  ^ 
times  of  the  making  and  accepting  and  endorsing  of  the  said  bill  respect- 
ively, or  either  of  them,  or  at  any  time  before  the  commencement  of 
this  suit,  any  notice,  nor  did  he  the  plaintiff  at  any  time  before  the  com- 
mencement of  this  suit  know,  that  the  said  Caroline  Warner  was  a  mar- 
ried woman  and  the  wife  of  the  said  Edward  Warner,  or  that  she  had 
not  power  or  authority  to  endorse  the  said  bill,  and  to  transfer  to  the 
plaintiff  the  property  therein ;  that  he,  the  plaintiff,  at  the  time  of  the 
endorsement  of  the  said  bill  to  the  plaintiff  as  in  the  second  count  men- 
tioned, gave  full  value  to  the  said  Caroline  Warner  for  the  endorsement 
of  the  said  bill  by  the  said  Caroline  Warner  to  the  plaintiff;  and  that 
he,  the  plaintiff,  gave  such  value,  and  took  the  said  bill,  and  became  the 
endorser  thereof,  as  in  the  said  second  count  mentioned,  upon  the  faith 
and  credit  of  the  defendant's  acceptance  of  the  said  bill,  and  the  said 
Caroline  Warner's  having  power,  and  being  a  person  competent,  quali- 
fied, and  able,  to  endorse  the  said  bill  to  the  plaintiff,  and  to  transfer  to 
the  plaintiff  the  property  in  the  same, — verification,  and  prayer  of 
judgment,  if  the  defendant  ought,  contrary  to  his  said  acceptance  of 
the  said  bill  in  the  said  second  count  mentioned,  and  to  his  own  act 
and  acknowledgment,  to  be  admitted  to  say  that  the  said  Caroline 
Warner,  at  the  time  of  the  said  endorsement  by  her  of  the  said  bill 
in  the  said  second  count  mentioned,  was  the  wife  of  and  married  to 
the  said  Edward  Warner,  and  that  the  said  Edward  Warner  had  not  at 
any  time  authorized  or  consented  to  the  said  endorsement  of  the  said  bill 
by  his  said  wife,  or  that  the  said  Caroline  Warner  had  no  power  to 
endorse  the  said  bill,  and  to  transfer  the  property  therein. 
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♦4901       Special  demurrer,  on  the  ground  that  the  refflication  *did  not 
show  anything  which  estopped  the  defendant  from  disputing  the 
authority  of  Caroline  Warner  to  endorse  the  bill  in  the  second  count 
mentioned. 

Joinder  in  demurrer. 

Aspinally  in  support  of  the  demurrers.  The  plea  to  the  first  count  is, 
that  the  maker  and  endorsee  of  the  note  in  that  count  mentioned,  were 
one  and  the  same  person.  The  replication  states*  that  the  defendant  en- 
dorsed the  bill  for  the  accommodation  of  Mrs.  Warner,  to  secure  a  debt 
due  from  her  to  the  plaintiff;  that  there  was  no  consideration  or  value 
for  the  endorsement  by  the  plaintiff  to  the  defendant,  but  that  the  bill 
was  so  endorsed  in  order  that  it  might  be  endorsed  by  the  defendant  to 
the  plaintiff  for  the  purpose  of  the  defendant  thereby  becoming  surety 
for  the  payment  of  the  debt  so  due  from  Mrs.  Warner  to  the  plaintiff. 
That  clearly  is  a  departure,  and  no  answer  to  the  plea.  The  case  of 
Wilde  V.  Stevens^  15  M.  &  W.  208,  is  very  similar  to  the  present.  That 
was  assumpsit  by  endorsees  against  the  endorser  of  a  bill  of  exchange, 
drawn  by  W.  &  Co.  on  H.,  and  endorsed  by  W.  &  Co.  to  the  defendant, 
and  by  the  defendant  to  the  plaintiff.  The  defendant  pleaded,  that 
W.  &  Co.  were  the  plaintiffs,  and  no  other  persons ;  that  the  plain- 
tiffs, and  no  other  persons,  were  the  makers  of  the  bill,  and  the  persons 
to  whose  order  it  was  payable,  and  the  persons  who  endorsed  to  the 
defendant,  and  who  were  liable  to  him  as  such  endorsers,  in  the  event 
of  payment  of  the  bill  by  him.  The  plaintiff  replied,  that,  at  the  time 
of  the  drawing  of  the  bill,  11.  was  indebted  to  the  plaintiffs  in  the 
amount  of  the  bill,  and  thereupon  it  was  agreed  between  the  plain- 
tiffs and  H.,  that,  in  consideration  that  H.  would  procure  the  defend- 
ant to  endorse  and  become  surety  as  endorsee  to  the  plaintiffs,  of  the 
♦4911  *^^^^  ^^®y  would  give  time  to  H.  for  payment  of  the  debt ;  that 
the  plaintiffs,  in  pursuance  of  this  agreement,  drew  and  endorsed 
the  bill  as  in  the  declaration  mentioned,  and  the  defendant,  for  the 
accommodation  of  H.,  endorsed  it  to  the  plaintiffs,  with  the  intent  of 
thereby  becoming  surety  as  endorser  to  the  plaintiffs  of  the  bill ;  that 
H.,  in  further  pursuance  of  the  agreement,  delivered  the  bill  so  endorsed 
to  the  plaintiffs,  and  the  plaintiffs  gave  time  to  H. ;  and  that  no  part  of 
the  debt  had  been  paid  to  them.  It  was  held — that  the  facts  disclosed 
in  the  replication,  showed  a  sufiScient  title  in  the  plaintiffs  to  sue  the 
defendant  on  his  endorsement  to  them,  notwithstanding  their  previous 
endorsement  to  him, — and  that  the  replication  showed  a  sufficient  con- 
sideration for  the  defendant's  promise  to  pay  the  plaintiffs  the  amount 
of  the  bill :  but  the  question  of  departure  was  expressly  reserved,  that 
not  being  pointed  out  as  ground  of  special  demurrer.  Here,  the  repli- 
cation is  double.  [Cresswell,  J.  It  is  all  one  matter :  I  endorsed  the 
bill  to  you  without  consideration,  in  order  that  you  might  become  surety 
to  me  for  the  debt  due  to  me  from  Mrs.  Warner.]     The  material  point 
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18,  that  this  is  a  departure.  The  plaintiff  relies  on  a  different  title  in  the 
replication  from  that  which  he  sets  up  in  the  declaration.  In  Marston  v. 
Allen,  8  M.  &  W.  494, 1  Dowl.  N.  S.  442,(a)  the  plaintiff  declared  upon 
a  bill  of  exchange  drawn  by  J.  H.  upon  and  accepted  by  the  defendant, 
alleging  that  J.  H.  endorsed  it  to  £.  M.,  and  E.  M.  endorsed  it  to  the 
plaintiff.  The  defendant  pleaded,  that  J.  H.  did  not  endorse  the  bill  to 
E.  M.  At  the  trial,  J.  H.  proved  that  the  name  J.  H.  written  on  the  back 
of  the  bill  was  written  by  himself;  that  he  had. received  the  bill  as  the 
accountant  to  the  Imperial  Bank,  for  a  debt  due  to  the  bank ;  and  that, 
after  writing  his  name  on  it,  he  had  ^delivered  it  to  W.  M.,  who  vmAoo 
was  also  employed  in  the  bank,  to  be  kept  by  him  for  the  bank.  ^ 
E.  M.  proved  that  he  had  received  the  bill  from  W.  M.,  as  he  said,  for 
value,  and  endorsed  and  delivered  it  for  value  to  his  father,  the  plaintiff. 
The  defendant  proposed  to  controvert  this,  and  to  show  that  both  E.  M. 
and  the  plaintiff  received  the  bill  with  full  knowledge  of  the  fraud  com- 
mitted  by  W.  M.  in  handing  over  the  bill.  The  learned  judge  rejected 
this  evidence  as  inadmissible  under  the  plea  denying  J.  H.'s  endorse* 
ment ;  and  the  plaintiff  obtained  a  verdict.  Upon  a  motion  for  a  new 
trial,  it  was  held  that  the  evidence  tendered  ought  to  have  been  received ; 
as,  if  the  facts  stated  had  been  fully  proved,  the  jury  ought  to  have 
found  for  the  defendant  on  the  issue  that  J.  H.  did  not  endorse  the  bill 
to  E.  M. :  for,  although  there  was  an  endorsement  on  the  bill,  there  was 
no  valid  delivery  by  J.  H.,  or  by  any  authority  from  him,  and  so  no 
complete  transfer  by  endorsement  to  E.  M.  Alderson,  B.,  in  deliver- 
ing the  judgment  of  the  court,  there  says:  "If  the  endorsement  denied 
by  this  plea  simply  means  the  writing  the  name  of  J.  H.  on  the  back 
of  the  bill,  the  plaintiff  is  right ;  for,  these  facts  have  no  tendency  to 
disprove  that  proposition :  or,  if  it  means  such  an  act  of  writing  on  the 
bill,  followed  by  the  bill  being  afterwards,  under  any  circunistancc8y  in 
the  hands  of  a  holder,  then  also  the  verdict  ought  not  to  be  disturbed. 
But  we  think  neither  of  these  propositions  can  be  sustained  in  point  of 
law.  The  law,  as  laid  down  by  the  court  of  Queen's  Bench  in  the  case 
of  Adams  v.  Jones^  4  P.  &  D.  174,  after  time  taken  to  consider  the 
question,  seems  very  strongly  applicable  to  this  case.  Lord  Denman 
there  describes  an  endorsement  thus :- — '  A  bill  may  be  endorsed  in  two 
ways,  either  by  a  special  endorsement  making  it  payable  to  a  given 
person,  or  by  *a  blank  endorsement  and  delivery  to  him.  In  the  ri^i^o 
latter  way,  at  all  events,  if  not  in  the  former,  the  bill  must  be  *■ 
delivered  to  the  party  as  indorsee :'  *  but  this  plea,'  he  adds,  '  avers  that 
it  was  endorsed  in  blank  and  delivered  to  the  plaintiff,  not  as  endorsee, 
but  as  agent  only  for  another,  to  whom  he  was  to  deliver  it,  and  who 
was  the  real  endorsee.  We  think,  therefore,  that  it  was  a  constructive 
denial  that  the  bill  was  endorsed  to  the  plaintiff.' "  "  If,  then,  a  transfer 
by  endorsement,  as  we  have  before  shown,  consists  in  an  endorsement 

(a)  Supra,  352,  360 

VOL.  VI.— 39  2  c  2 


49S  SMITH  V.  MARSACK.    M.  T.  1848. 

(or  writing  the  name  of  the  party  transferring  the  bill,  on  the  bill)  and 
a  delivery  for  the  purpose  of  completing  such  transfer,  it  will  follow  that 
the  issue  *did  not  endorse'  involves  both  these  propositions."  The 
declaration  might  have  been  good,  if  it  had  alleged  that  the  plaintiff 
made  his  bill  of  exchange,  and  then  averred  facts  showing  why  he 
incurred  no  liability  to  the  defendant.  The  allegations  in  the  replica- 
tion  are  inconsistent  with  a  transfer  and  delivery  of  the  bill  by  endorse- 
ment: the  replication,  therefore,  is  clearly  bad,  as  confessing  and 
avoiding  that  which  is  inconsistent  with  what  is  alleged  in  the  declaration. 
The  second  count  is  upon  a  bill  drawn  by  one  Caroline  Warner  upon, 
and  accepted  by,  the  defendant,  and  endorsed  by  Caroline  Warner  to 
the  plaintiff.  The  plea,  in  substance,  is,  that,  at  the  time  of  the  endorse- 
ment, Caroline  Warner  was  a  married  woman,  and  that  the  endorse- 
ment was  without  the  authority  or  consent  of  her  husband.  The  repli- 
cation to  this  plea  is  in  the  nature  of  an  estoppel :  it  alleges  that,  at  the 
time  of  the  making,  acceptance,  and  endorsement  of  the  bill,  the  defendant 
had  notice  and  knowledge  that  the  drawer  was  a  married  woman,  that 
the  plaintiff  was  ignorant  of  that  fnct,  and  gave  value  for  the  bill. 
Drayton  v.  Dale,  2  B.  &  C.  293,  Pitt  v.  *Chappelow,  8  M.  &  W. 
^^^^  616,  and  Saunder%on  v.  Collman,  4  M.  &  G.  209,  4  Scott,  N.  B. 
G38,  will  probably  be  relied  on,  to  show  that  this  replication  avers  suffi- 
cient ground  of  estoppel.  The  case  of  a  bankrupt,  however,  as  well  as 
that  of  an  infant,  is  distinguishable :  a  bankrupt  may  draw  a  bill  with 
the  assent  of  his  assignees ;  and  'an  infant  may  affirm  his  contract 
[Maule,  J.  It  is  consistent  with  the  plea,  that  the  bill  may  have  been 
drawn  for  the  purpose  of  obtaining  possession  of  part  of  the  wife's  sepa- 
rate estate.]  The  plea  is  good.  It  is  perfectly  clear  that  no  interest 
in  a  bill  of  exchange  can  pass  by  the  endorsement  of  a  married  woman, 
unless  authorized  by  her  husband :  Connor  v.  Martin^  1  Stra.  516 ;  Bar- 
low V.  Bishop^  1  East,  482 ;  Cotes  v.  Bavis^  1  Campb.  485 ;  Prestwiek 
v.  Marshall,  7  Bing.  565,  5  M.  &  P.  518 ;  Prince  v.  BrunaUe,  1  N.  C. 
435;  1  Scott,  342. 

Needham^  contri.  The  plea  to  the  first  count  is  clearly  bad.  The 
last  allegation  it  contains,  is  a  mere  conclusion  of  law :  and  that  reduces 
the  plea  to  a  simple  allegation  of  fact,  that  the  plaintiff  endorsed  the  bill 
previously  to  its  endorsement  by  the  defendant.  What  possible  answer 
can  that,  standing  alone,  oppose  to  the  plaintiff's  claim?  The  plea 
should  have  set  out  all  the  facts  that  are  essential  to  show  that  circuity 
of  action  will  arise  out  of  this  duplex  endorsement.  WUders  v.  Stevens 
is  a  distinct  authority  to  show  that  the  replication  is  a  sufficient  answer 
to  the  plea.  There  is  clearly  no  departure.  The  plaintiff  claims  as 
endorsee,  as  well  in  the  declaration  as  in  the  replication.  He  neither 
claims  in  a  different  character,  nor  by  a  different  title.  Upon  this  point, 
the  judgment  of  Tindal,  C.  J.,  in  Prince  v.  Brunatte^  is  quite  decisive. 
There,  to  a  declaration  against  the  acceptor  of  a  bill  of  exchange 
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♦alleged  to  have  been  drawn  and  endorsed  by  Sarah  EUwood,  r^^nc 
the  defendant  pleaded,  that  she  was  the  wife  of  one  Thomas  Ell-  ^ 
wood,  who  was  still  alive:  the  reph'cation  stated  that  Sarah  Ellwood 
drew  and  endorsed  the  bill  by  the  authority  of  her  husband:  and  it  wap 
held  that  this  was  no  departure.  "  Undoubtedly,"  says  Tindal,  C.  J., 
^^  where  a  replication  does  not  consist  with,  or  fortify,  the  declaration, 
it  is  a  departure  in  pleading ;  for,  a  plaintiff  is  not  entitled  to  declare  in 
respect  of  one  right,  and  then  to  set  up  another  in  his  replication.  The 
only  question  here,  is,  whether  this  replication  does  set  up  a  title  incon- 
sistent with  that  disclosed  in  the  declaration :  and  we  think  it  contains 
nothing  that  falls  within  the  objection  of  a  departure.  The  declaration 
sets  out  a  derivative  title  through  Sarah  Ellwood,  the  drawer  ;  and  the 
title  set  out  in  the  replication  is  equally  derived  through  her.  It  is  true, 
that  she,  being  a  married  woman,  had  no  right  to  draw  the  bill  without 
the  authority  of  her  husband :  but  the  defendant,  after  accepting  the 
bill,  is  precluded  from  denying  her  authority  to  draw ;  and  the  replica- 
tion alleges  that  she  had  the  authority  of  her  husband  to  endorse  as  well 
as  to  draw.  Now,  although  Lord  Kenton  said,  in  Barlow  v.  BisJiop^ 
*  that  the  delivery  of  the  note  to  the  wife,  vested  the  interest  in  hei 
hasband ;  and,  as  he  permitted  her  to  carry  on  trade  on  her  own  account, 
and  as  this  was  a  transaction  in  the  course  of  that  trade,  if  she  had 
endorsed  the  note  in  the  name  of  her  husband,  he  was  not  prepared  to 
say  that  that  would  not  have  availed ;  as  many  acts  of  this  nature  may 
be  done  by  a  power  of  attorney,  and  the  jury  might  have  presumed  what 
was  necessary  in  favour  of  an  authority  from  her  husband  for  this 
purpose :  but,  the  endorsement  being  in  her  own  name,  it  was  quite 
impossible  to  say  that  she  could  pass  away  the  interest  of  her  husband 
by  it ;'  it  is  clear,  that,  if  the  husband  had  given  an  express  authority, 
♦there  would  have  been  no  occasion  for  the  jury  to  raise  any  pre-  r*  i  og 
sumption :  and  this  case  is  distinguished  from  Barlow  v.  Bishop, 
by  the  circumstance  that  the  wife  had  express  authority  to  endorse. 
But  Cotei  V.  Davis  appears  to  tally  exactly  with  the  facts  of  the  present 
case.  There,  the  endorsee  sued  the  maker  of  a  promissory  note  for  24/. 
17«.,  payable  to  *Mrs.  Carter,  or  order,'  and  endorsed  by  her  in  the 
name  of '  M.  Carter.'  At  the  trial,  it  appeared,  that,  when  the  note 
was  presented  for  payment  by  a  notary,  with  the  endorsement  upon  it, 
the  defendant  said  it  should  be  paid  in  a  few  days ;  and  that  he  after, 
wards  asked  for  further  time  when  the  action  was  commenced,  and  the 
declaration  had  been  delivered.  The  defendant  offered  to  prove  that 
Mrs.  Carter,  the  payee,  was  the  wife  of  a  man  of  the  name  of  Cole,  who 
was  still  alive.  Lord  Ellenborough  said,  *  the  husband  may  authorize 
the  wife  to  endorse  bills  of  exchange  or  promissory  notes,  as  his  agent ; 
and,  after  the  acknowledgments  and  promises  of  the  defendant  in  this 
case,  it  may  reasonably  be  presumed  against  hira,  that  Mrs.  Carter  nad 
authority  from  her  husband  to  endorse  the  note  in  question.'     And,  upon 
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its  being  objected  that  the  endorsement  ought  to  have  been  in  the  name 
of  the  husband,  Lord  Ellenborough  said — '  We  may  fairly  carry  the 
presumption  one  step  further,  and  presume  that  the  husband  authorized 
her  to  endorse  notes  in  the  name  by  which  she  herself  passed  in  the 
world.  The  defendant  is  now  estopped  from  contesting  her  authority 
for  this  endorsement/(a)  So  that  he  puts  the  determination  of  that 
case,  on  the  presumption  that  the  authority  to  endorse,  may  be  implied 
from  the  maker*s  promise  to  pay :  here,  the  authority  to  endorse  is 
express.  Prestwick  v.  Marshall  was  decided  on  the  same  principle, 
and  not  upon  any  particular  statement  that  might  have  been  contained 
^AQ^^  i^  ^^^  second  count.  *The  replication  in  this  case,  therefore, 
^  showing,  like  the  declaration,  a  title  derived  to  the  plaintiff 
through  Sarah  Ellwood,  there  is  no  departure."  [Maulb,  J.  We  are 
all  agreed  that  the  replication  here  is  no  departure.] 

The  plea  to  the  second  count  is  bad  in  substance.  It  is  perfectly 
consistent  with  all  that  is  there  alleged,  that  Caroline  Warner  might 
have  a  perfect  right  to  endorse  the  bill :  she  may  have  been  a  sole  trader 
according  to  the  custom  of  London ;  or  her  husband  may  have  been 
transported. 

The  replication,  at  all  events,  shows  a  complete  estoppel.  An  acceptor 
cannot,  in  any  case,  set  up  the  inability  of  the  drawer  to  transfer  the 
bill  by  endorsement.  There  is  no  case  precisely  in  point ;  but  the  case 
of  a  bankrupt  drawer  is,  in  principle,  applicable.  In  Drayton  v.  Dak^ 
to  assumpsit  by  an  endorsee  against  the  maker  of  a  promissory  note  pay- 
able to  A.  B.,  or  his  order,  the  defendant  pleaded, — ^first,  the  general 
issue, — secondly,  that  A.  B.  became  a  bankrupt,  and  that  his  property 
was  duly  assigned  to  assignees,  whereby  the  interest,  title,  and  right  to 
endorse  the  promissory  note,  before  the  time  of  the  endorsement,  became 
vested  in  the  assignees,  whereby  the  endorsement  by  A.  B«  was  void, 
and  created  no  right  in  the  plaintiff  to  sue.  The  plaintiff  replied,  that 
the  endorsement  was  made  with  the  consent  of  the  assignees ;  upon 
which  the  defendant,  in  his  rejoinder,  took  issue.  A  verdict  having  been 
found  for  the  plaintiff  on  the  first  issue,  and  for  the  defendant  on  the 
second, — it  was  held  that  the  plaintiff  was  entitled  to  judgment  on  the 
whole  record, — first,  because  the  defendant,  who  had  made  tho  note 
payabje  to  A.  B.,  or  his  order,  was  estopped  from  saying  that  A.  B.  was 
not  competent  to  make  an  order, — secondly,  because  property  acquired 
by  a  bankrupt  subsequently  to  his  bankruptcy,  does  not  vest  absolutely 
*4QR1  ^^  ^^^  assignees,  ^although  they  have  a  right  to  claim  it ;  but,  if 
they  do  not  make  any  claim,  the  bankrupt  has  a  right  to  such 
property  against  all  other  persons.  So,  in  Pitt  v.  ChappeloWj  to 
assumpsit  by  an  endorsee  against  the  acceptor  of  a  bill  of  exchange 
drawn  by  B.,  the  defendant  pleaded,  that,  before  the  making  of  the  bill, 
to  wit,  on,  &c.,  a  commission  of  bankruptcy  under  the  great  seal  of 

(a)  Vide  5  Man.  Gr.  &  S.  586. 
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Great  Britain  was  duly  awarded  against  B.  and  C,  then  being  traders 
and  copartners,  under  which  they  were  duly  declared  and  adjudged 
bankrupts ;  that  B.  obtained  his  certificate  under  that  commissioo,  and 
was  thereby  discharged  according  to  the  laws  concerning  bankrupts ; 
that  afterwards,  and  before  the  making  of  the  bill  of  exchange,  to  wit, 
on,  &c.,  B.,  being  a  trader  subject  to  the  bankrupt  laws,  and  indebted  to 
O.  in  lOOZ.,  became  and  was  a  bankrupt,  and  afterwards,  to  wit,  on, 
&c.,  a  certain  other  commission  of  bankruptcy  was  duly  awarded  against 
him  on  the  petition  of  0.,  under  which  he  was  duly  adjudged  and 
declared  to  be  a  bankrupt,  and  0.  was  duly  chosen  and  appointed,  and 
became  assignee  of  his  estate  and  effects  as  such  bankrupt;  that 
afterwards,  to  wit,  on,  &c.,  B.  duly  obtained  his  certificate  under  the 
last-mentioned  commission;  and  that  B/s  estate  did  not  then,  or  at  any 
other  time,  produce,  after  all  charges,  sufiicient  to  pay  the  several 
creditors  who  had  proved  their  debts  under  the  last-mentioned  com- 
mission, 15s.  in  the  pound;  that,  by  reason  of  the  premises,  the 
bill  of  exchange  in  the  declaration  mentioned,  after  the  acceptance 
and  delivery  thereof  by  the  defendant  to  B.,  and  before  the  endorse- 
ment thereof  by  B.,  became  and  was  the  property  of  0.  as  such  assignee, 
and  B.  endorsed  the  bill  without  having  any  right,  title,  or  authority 
so  to  do,  and  the  plaintiff  was  not  nor  is  the  legal  holder  thereof. 
It  was  held,  on  special  demurrer,  that  the  plea  was  bad, — first,  be- 
cause the  defendant  was  estopped,  by  his  acceptance  of  the  bill, 
*payable  to  B.'s  order,  from  saying  that  B.  was  incapable  of  (-♦400 
transferring  the  bill  by  endorsement;  and,  secondly,  because, 
even  if  the  defendant  could  set  up  such  a  defence,  the  plea  should  have 
set  forth  fully  all  the  proceedings  in  the  bankruptcy.  Referring  to 
Drayton  v.  Dah  and  Pitt  v.  ChappeloWy  Tindal,  C.  J.,  in  Sanderson 
V.  OoUman,  4  M.  &  G.  219,  4  Scott,  N.  B.  648,  says :  '*  These  are  both 
strong  authorities  to  show  that  an  acceptor,  having  once  acknowledged 
the  right  of  a  party  to  endorse,  cannot  afterwards  deny  that  right ;  and 
I  think  they  are  equally  strong,  by  inference,  to  establish  that  an 
acceptor  cannot  set  up  a  want  of  authority,  or  a  want  of  identity  as  to 
the  party  by  whom  the  bill  professes  to  have  been  drawn.  And  this 
doctrine  is  of  the  greatest  importance  as  applicable  to  bills  drawn  abroad, 
which  obtain  their  credit  and  currency  here  on  the  faith  of  the  accept- 
ance, and  not  on  the  signature  of  the  drawer,  who  generally  is  a 
stranger."  [V.  Williams,  J.  The  estoppel,  if  an  answer  here,  would 
equally  have  been  an  answer  in  Prince  v.  Brunatte.']  It  was  not  pleaded 
in  that  case. 

Aspinally  in  reply.  As  to  the  replication  to  the  first  count,  the 
plaintiff  clearly  relies  there  upon  a  title  that  is  wholly  inconsistent  with 
that  in  respect  of  which  he  declares.  The  plea  amounts  to  a  denial 
that  Owen  Smith  made  his  bill.  [Maule,  J.  We  think  the  declara- 
tion means  that  there  was  an  endorsement  by  Owen  Smith  that  passed 
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the  property  in  the  bill :  the  plea  is,  that  that  was  not  an  endorse* 
ment  that  rendered  Owen  Smith  liable :  and  the  replication  confesses 
and  avoids  that.  The  plea  alleges  that  the  plaintiff  is  not  compe- 
tent to  sue  on  the  bill,  because  he  is  liable  to  be  sued :  and  the 
replication  alleges  facts  to  show  that  the  plaintiff  is  not  liable  to  be 
sued.] 

^  rQQ-i  *As  to  the  estoppel,  that  appears  on  the  face  of  the  plea,  as  it 
did  in  Lrayton  v.  Dale,  In  Connor  v.  Martiny — as  appears 
from  a  note  by  Dbnnison,  J.,  in  Rawlinson  v.  Stone^  3  Wils.  5, — the 
promissory  note  was  given  to  the  wife  before  her  marriage.  Here,  the 
endorsement  by  the  wife  would  be  no  answer  to  an  action  by  the  hus- 
band. Cur.  adv.  vuU. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court : 

The  declaration  in  this  case  contained  two  counts  on  two  bills  of 
exchange. 

There  was  a  special  plea  to  each  of  these  counts  respectively,  and  a 
replication,  to  which  the  defendant  demurred  specially:  and  these 
demurrers  came  on  to  be  argued  before  Mauls,  J^  Ciussswbll,  J.,  and 
V.  Williams,  J. 

As  to  the  first  count,  the  court  expressed  their  opinion,  and  the 
grounds  of  it,  in  the  course  of  the  argument.  But,  with  respect  to  the 
second  count,  the  court  took  time  to  consider  their  judgment. 

The  second  count  is  on  a  bill  drawn  by  one  Caroline  Warner,  payable 
to  her  order,  accepted  by  the  defendant,  and  endorsed  by  Caroline 
Warner  to  the  plaintiff.  The  plea  is,  that  Caroline  Warner,  before  and 
at  the  time  of  the  endorsement,  was,  and  still  is,  the  wife  of  one  Edward 
Warner,  and  that  he  never  authorized  or  consented  to  the  endorsement 
by  her.     To  this  plea  the  plaintiff  has  replied  by  way  of  estoppel. 

Several  objections  to  this  replication  are  specially  assigned  for  causes 
of  demurrer,  and  were  argued  before  us  :  but  it  is  unnecessary  to  give 
any  opinion  as  to  their  validity,  because  the  court  is  of  opinion  that  the 
plea  is  not  a  good  bar. 

*50n  *^*  ^^^  ^^^  allege  any  alteration  in  the  status  of  Caroline  War- 
ren, between  the  time  of  her  drawing,  and  that  of  her  endorsing, 
the  bill.  The  question,  therefore,  is,  whether,  in  an  action  by  the  en- 
dorsee against  the  acceptor  of  a  bill  of  exchange  made  payable  to  the 
order  of  the  drawer,  it  is  an  answer,  that  the  drawer  had  no  capacity  to 
endorse,  by  reason  of  her  having  been  a  married  woman  at  the  time  of 
her  drawing,  and  of  her  having  continued  to  be  so,  until  the  time  of  her 
endorsing,  the  bill. 

And  we  are  of  opinion  that  it  is  not,  both  upon  the  authority  of  the 
cases  of  Drayton  v.  Dale^  2  B.  &  C.  293,  and  Pitt  v.  Chappelow,  8  M. 
&  W.  616,  cited  by  Tindal,  C.  J.,  in  Sanderson  v.  Collman^  4  M.  &  G. 
219,  4  Scott,  N.  R.  648,  and  Braithwaite  v.  Gardner^  8  Q.  B.  473,  and 
upon  principle ;  for,  that,  as  the  defendant,  by  his  acceptance,  undertook 
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to  pay  to  the  order  of  Caroline  Warren,  he  cannot,  when  sued  as  such 
acceptor,  defend  himself  by  alleging  as  a  ground  of  defence  her  incapa- 
city, existing  at  the  time  of  his  acceptance,  to  make  an  order. 

In  support  of  a  contrary  doctrine,  the  cases  of  Connor  v.  Martin,  1 
Stra.  516,  Barlow  v.  Bishop^  1  East,  432,  and  Prince  v.  Brunatte^  1  N. 
C.  435, 1  Scott,  342,  were  cited,  on  the  argument,  by  the  counsel  for  the 
di  fendant.  In  Connor  v.  Martin^  as  reported  in  Strange,  the  plaintiff 
declared  on  a  note  made  to  a  feme  covert  and  endorsed  by  her  to  him ; 
and,  on  argument,  judgment  was  given  for  the  defendant, — the  right 
being,  in  point  of  law,  vested  in  her  husband,  and  the  wife  having  no 
poweiito  dispose  of  it.  But  this  case  was  cited  by  Dennison,  J.,  in  3 
Wilson,  5,  from  a  note  of  it  taken  by  himself  in  court ;  and  it  appears 
from  *that  learned  judge's  statement,  that  the  promissory  note  r^cno 
in  question  had  been  given  to  the  wife  before  marriage.  Barlow  ^ 
v.  Bishop  is  certainly  a  direct  authority  for  the  position,  that,  if  a  note 
is  drawn  payable  to  a  woman  or  order,  and  her  endorsee  sues  the  maker, 
he  may  set  up  as  a  defence  that  she  was  a  married  woman,  though  he 
knew  her  to  be  such  at  the  time  he  made  the  note.  But  it  was  observed 
by  Lord  Abinoer,  in  Pitt  v.  ChappeloWy  that,  in  Barlow  v.  Bishop^  the 
plaintiff  must  be  taken  to  have  known  the  fact  of  the  husband's  property 
in  the  bill,  and  therefore  could  not  take  an  assignment  of  it  from  the 
wife. (a)  Indeed,  it  appears  from  the  report  of  the  case  at  nisi  prius,  in 
Espinasse,  3  Esp.  N.  P.  C.  266,  that  the  wife  had  given  a  previous  note 
for  the  money,  in  her  own  name,  and  that  the  note  in  question  was  given 
in  consequence  of  such  former  note  not  being  negotiable, — which  appears 
to  favour  Lord  Abinger's  supposition  that  the  plaintiff  must  have  known 
of  her  coverture  before  the  note  was  endorsed  to  him.  In  Prince  v. 
Brunatte,{b)  it  was  certainly  assumed  by  the  court,  as  well  as  by  the 
connsel  on  both  sides,  that  such  a  plea  as  the  present  would  be  a  good 
answer  to  the  action :  and  the  same  observation  arises  with  respect  to 
the  case  of  Cotes  v.  JDavieSy  1  Campb.  485,  and  that  of  Prestwick  v. 
Marshal^  7  Bingh.  565,  5  M.  &  P.  513.  But  in  none  of  these  cases 
does  it  appear  that  '''the  point  now  under  consideration,  was  ever  r^iccAo 
made,  viz.  that  the  case  falls  within  the  general  principle, — which 
is  stated  by  Bayley,  J.,  in  his  judgment  in  Drayton  v.  Dale^  2  B.  &  G. 
299,  3  D.  &  R.  534,  as  applicable  to  all  negotiable  securities, — that  a 
person  shall  not  dispute  the  power  of  another  to  endorse  an  instrument, 
when  he  asserts,  by  the  instrument,  that  the  other  has  such  power.  And 
we  can  discover  no  reason  why  this  principle  should  not  be  applicable ; 

(a)  If  the  plaintiff  is  to  be  taken  to  have  also  known  that  a  party,  by  making  a  note  payable 
to  the  order  of  a  married  woman,  with  full  knowledge  of  her  being  so,  does,  as  against  him- 
self, empower  her  to  endorse  the  note  in  her  own  name  notwithstanding  her  coverture, — qtuere, 
as  to  the  principle  upon  which  a  defence  could  arise  to  the  defendant,  an  apparently  estopped 
maker  of  a  note,  from  the  circumstance  of  the  plaintiff's  knowing  the  fact  of  coverture. 

(6)  In  the  case  oi'  Prince  v.  Brunatte,  the  point  argued  was,  the  sufficiency  of  the  replication, 
which  was  held  to  be  good :  the  validity  of  the  plea  appears  to  have  undergone  very  little  con- 
■ideration. 
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and,  if  it  is,  it  appears  to  us  to  govern  the  present  case,  and  to  prove 
that  the  plea  in  question  is  bad. 

It  need  scarcely  be  added,  that,  in  so  deciding,  we  do  not  mean  at  all 
to  impugn  the  proposition,  that,  if  a  bill  or  note  is  made  payable  to  the 
order  of  a  married  woman,  the  property  in  it  will  pass  by  the  endorse- 
ment of  the  husband,  or  he  may  sue  on  it,  either  joining  his  wife  as  a 
party  to  the  action,  or  in  his  own  name,  at  his  option.  And,  conse- 
quently, it  cannot  be  denied  that  the  defendant  may,  possibly,  be  com- 
pelled to  pay  the  bill  in  question,  twice.  But  this  is  a  consequence 
which  follows  from  his  own  act  of  accrediting  the  capacity  of  a  woman 
to  endorse, — by  accepting  a  bill  payable  to  her  order, — who  in  trufli  was 
incapable. 

On  these  grounds,  we  think  that  the  plaintiff  is  entitled  to  our 
judgment  on.  the  second,  as  well  as  on  the  first  count. 

Judgment  for  the  plaintiff. 

m 
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It  is  the  duty  of  the  sheriff,  when  charged  with  the  execution  of  a  writ  of  capiat,  under  the  ]  i 

&L  2  Vict.  c.  110,  8.  3,  to  take  with  him  such  a  force  as  will  enable  him  to  overcome  any  ' 

resistance  which  he  could  reasonably  anticipate.  I 

In  cnse  against  the  sheriff,  the  declaration  set  out  a  writ  of  capias^  issued  by  the  order  of  a  | 

judge  under  the  1  &.  2  Vict.  c.  110,  s.  3,  against  one  K. ;  and  alleged  that  K.  was  within  the 
bailiwick,  and  that  the  defendant  could  and  might  and  ought  to  have  arrested  him,  but  did  ' 

not,  although  often  requtated,  take  him  or  cause  him  to  be  taken,  and  afterwards  falsely 
returned,  that  he  was  not  found  within  his  bailiwick.  The  defendant  pleaded,  amongst 
other  pleas,  not  guilty,  and  that  he  could  not  nor  might  have  arrested  K. : — Held,  that  it 
was  not  competent  to  the  defendant,  under  either  of  these  pleas,  to  adduce  evidence  of  direc- 
tions  given  by  the  plaintiff  to  the  ofHcer  not  to  arrest  K.,  at  a  time  when  he  might  have  taken 
him  ;  such  evidence  consisting  of  affirmative  matter  in  excuse  of  the  breach  of  duty  com* 
plained  of,  and  therefore  not  being  admissible  under  not  guilty ;  and  the  effect  of  the  other 
plea  being  merely  to  deny  that  K.  was  in  the  sheriff's  bailiwick  under  such  circumstances 
that  there  was  an  opportunity  to  arrest  him. 

The  allegation  in  the  declaration,  that  the  sheriff  was  often  requetUd  to  arrest  K.,  is  superfla' 
ous  and  immaterial. 

This  was  an  action  upon  the  case  against  the  sheriff  of  the  county 
palatine  of  Lancaster,  for  not  arresting  one  Ludwig  Keller,  upon  a  writ 
of  capias. 

The  declaration  stated  that  Keller  was  indebted  to  the  plaintiff  in  a 
large  sum  of  money,  to  wit,  200/. ;  that  thereupon  the  plaintiff  sued  out 
of  the  court  of  Common  Pleas  at  Westminster  a  writ  of  summons  against 
Keller,  in  an  action  of  debt ;  that,  Keller  being  still  indebted  as  afore- 
^  said,  the  plaintiff  afterwards,  to  wit,  on  the  4th  of  July,  1846,  according 
to  the  form  of  the  statute  (1  &  2  Vict.  c.  110,  s.  3),  and  under  and 
by  virtue  of  a  special  order  of  the  Hon.  Sir  C.  Cresswell,  Knight,  one 
of  the  judges  of  the  court  of  Common  Pleas,  caused  a  capias  to  be 
issued  out  of  the  said  court  of  Common  Pleas  against  Keller,  directed 
♦'iO^I  ^^  ^^^  Chancellor  of  the  county  *palatine  of  Lancaster,  or  his 
deputy  there,  and  bearing  date  on  the  day  and  year  last  afore- 
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Baid,  by  which  said  writ  the  Queen  commanded,  that,  by  Her  Majesty's 
writ  under  the  seal  of  the  said  county  palatine,  to  be  duly  made  and 
directed  to  the  sheriff  of  the  said  county  palatine,  the  said  Chancellor, 
or  his  deputy,  should  command  the  said  sheriff  that  he  should  not  omit, 
kc,  but  that  he  should  enter,  &c.,  and  take  the  said  Ludwig  Keller,  if 
he  should  be  found  in  his,  the  said  sheriff's  bailiwick,  and  him  should 
safely  keep  until  he  should  have  given  the  said  sheriff  bail,  or  made 
deposit  with  him  according  to  law,  in  an  action  of  debt  at  the  suit  of  the 
plaintiff,  or  until  the  said  Ludwig  Keller  should,  by  other  lawful  means, 
be  discharged  from  the  said  sheriff's  custody.  The  declaration,  after 
setting  out  the  writ,  with  the  notice  at  the  foot,  and  the  memoranda 
endorsed  thereon,  proceeded  to  allege  that  the  said  writ  was  afterwards 
delivered  to  the  Rt.  Hon.  John  Lord  Campbell,  who  then  was,  and 
thenceforward  had  been,  and  still  continued,  chancellor  of  the  county 
palatine  of  Lancaster,  in  due  form  of  law  to  be  executed ;  that  there- 
upon, afterwards,  to  wit,  on  the  6th  of  July,  1846,  by  Her  Majesty's 
writ,  under  the  seal  of  the  said  county  palatine,  then  made  and  issued, 
and  bearing  date,  &c.,  and  directed  to  the  sheriff  of  the  said  county 
palatine,  the  said  chancellor  commanded  the  said  sheriff,  as  in  and  by 
the  said  writ  of  capias  thereinbefore  first  mentioned,  was  commanded : 
Averment,  that  the  said  writ  was  endorsed  in  the  same  way  as  the 
before-mentioned  writ,  and,  within  one  calendar  month  of  the  date  of 
the  first-mentioned  writ  was  delivered  to  the  defendant,  who  then  and 
from  thenceforth  continually,  &c.,  was  sheriff  of  the  said  county  pala- 
tine, to  be  executed  ;  that  Keller,  at  the  time  of  the  delivery  of  the  said 
last-mentioned  writ  to  the  now  defendant,  so  being  such  sheriff  as  afore- 
said, and  from  thence  for  a  long  space  of  time,  expiring  *  within  r*cQg 
one  calendar  month  from  the  date  of  the  said  first-mentioned 
writ,  to  wit,  for  twenty-one  days  then  next  following,  was  within 
the  said  sheriff's  bailiwick,  and  the  now  defendant,  as  such  sheriff,  at 
any  time  during  that  period  could,  and  might,  and  ought  to  have  taken 
and  arrested  the  said  Ludwig  Keller,  by  virtue  of  the  last-mentioned 
writ,  at  the  suit  of  the  plaintiff,  if  he  the  now  defendant,  so  being  such 
sheriff  as  aforesaid,  would  have  so  done, — whereof  the  defendant  during 
all  that  time  bad  notice :  Breach,  that  the  defendant,  not  regarding  the 
duty  of  his  said  office,  but  contriving,  &c.,  to  injure  the  plaintiff,  and  to 
delay  and  hinder  him  in  and  from  the  recovery  of  the  said  debt,  did  woi, 
nor  wouldf  at  any  time  while  the  same  writ  was  in  full  force, — although 
often  requested  so  to  do^ — take,  or  cause  to  be  taken,  the  said  Ludivig 
Keller,  as  by  the  said  last-mentioned  writ  he  was  commanded,  but 
therein  wholly  failed  and  made  default;  and  that  the  defendant,  so 
being  such  sheriff  as  aforesaid,  and  further  contriving,  &c.,  afterwards, 
to  wit,  on  the  13th  of  August,  1846,  falsely  and  deceitfully  returned, 
upon  the  said  last-mentioned  writ,  to  the  said  Chancellor,  that  Keller  was 
not  to  be  found  in  his  bailiwick;  and  that  Keller  did  not  cause  special 
VOL.  VI.— 40  2  D 
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bail  to  be  put  in  for  him  in  the  court  of  Gomoion  Pleas,  accordiLg 
to  the  exigency  of  the  first-mentioned  capias^  or  otherwise  observe 
the  requisition  of  the  same,  but  therein  made  default, — ^whereby  the 
plaintiff  was  greatly  injured,  and  delayed  in  the  recovery  of  his  debt, 
&c.  &c. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  Keller  was 
not  indebted  to  the  plaintiff, — thirdly,  that  Keller  was  not  within  the 
bailiwick  of  the  defendant  as  such  sheriff  as  aforesaid, — ^fourthly,  that 
the  defendant,  as  such  sheriff  as  aforesaid,  could  not  nor  might  hare 
taken  or  arrested  Keller  by  virtue  of  the  said  writ  in  the  declaration 
*^071  n^^'^t^^'^^^j  ^^  ^^®  suit  of  *the  plaintiff, — ^fifthly,  that  the  de- 
-^  fendant  had  not  notice  that  he,  the  defendant,  as  such  sheriff, 
could  or  might  have  taken  or  arrested  Keller,  by  virtue  of  the  said 
writ  in  the  declaration  mentioned,  at  the  suit  of  the  plaintiff.  Issue 
thereon. 

The  cause  was  tried  before  Rolfe,  B.,  at  the  spring  assizes  at  Liver- 
pool, in  1847.  The  facts  that  appeared  in  evidence  were  as  follows : — 
Ludwig  Keller  and  his  wife  were  in  the  habit  of  exhibiting  themselves 
in  a  species  of  public  entertainment  called  poees  plastiquesj  at  theatres 
and  elsewhere.  Being  advertised  to  appear  on  the  evening  of  Wednes- 
day, the  8th  of  July,  1846,  at  the  Zoological  Gardens,  at  Liverpool,  the 
plaintiff, — who  had  issued  a  writ  of  capias  against  him,  pursuant  to  a 
judge's  order  under  the  statute  1  &  2  Vict.  c.  110,  s.  8, — caused  a  war- 
rant for  his  arrest  to  be  delivered  to  one  Lawton,  an  officer  of  the  sheriff 
of  Lancashire ;  and  on  the  evening  in  question,  proceeded  with  the  officer 
and  his  assistants  to  the  place  of  exhibition,  for  the  purpose  of  pointing 
out  Keller  to  them.  Accordingly,  after  the  exhibition  was  over,  the 
plaintiff  pointed  out  to  the  officer  a  person  who  was  seen  to  leave  the 
gardens  with  Keller's  wife,  as  the  person  they  were  in  search  of,  and 
the  officer  apprehended  him,  but  afterwards  discovered  that  he  was  a 
stranger. 

On  Friday,  the  10th  of  July,  the  plaintiff  and  the  officers  again 
attended  at  the  gardens,  and  saw  Keller  upon  the  stage  or  platform. 
On  this  occasion  there  were  present  about  three  thousand  persons,  and 
the  officer  allowed  Keller  to  depart  without  arresting  him. 

For  the  plaintiff,  it  was  insisted  that  it  was  the  duty  of  the  officer  to 
go  upon  the  stage  for  the  purpose  of  executing  the  writ,  and  that  he  was 
bound  to  be  provided  with  a  sufficient  amount  of  force  to  overcome  any 
resistance  that  might  be  offered :  and  a  witness  was  called  who  stated 
^  that  he  thought  there  would  have  *been  no  difficulty  in  making 

-I   the  caption,  had  the  officer  chosen  to  do  so. 

On  the  part  of  the  defendant,  however,  it  was  proved,  by  the  proprie- 
tor of  the  gardens,  and  by  an  inspector  of  police  who  was  present  at  the 
exhibition,  that  any  attempt  to  arrest  Keller  on  that  occasion  would 
have  caused  a  riot ;  that,  in  anticipation  of  such  an  attempt,  a  large 
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body  of  men  had  been  placed  in  front  of  the  stage,  for  the  purpose  of 
preventing  it ;  and  that  there  iras  a  trap-door  prepared  for  Keller's  exit, 
in  case  of  need.  It  was  further  proved  that  the  plaintiflF  himself  had 
recommended  the  officer  not  to  attempt  to  arrest  Keller  until  he  had 
left  the  stage.  And  it  was  insisted,  that,  whatever  might  be  the  sheriff's 
duty  with  regard  to  the  execution  of  final  process,  he  was  bound  only, 
in  the  case  of  meiiie  process,  to  exercise  reasonable  diligence,  and  was 
not  bound  to  go  prepared  with  an  overwhelming  force:  and  the  cases  of 
May  V.  Proby,  Cro.  Jac.  419,  8  Bulstr.  198,  1  Roll.  Rep.  388,  and 
Crompton  v.  Ward^  1  Stra.  429,  were  relied  on. 

The  learned  judge  told  the  jury  that  the  sheriff  was  bound  to  be  pro- 
vided with  a  force  sufficient  to  overcome  any  degree  of  resistance  that 
might  be  offered  to  the  execution  of  the  process ;  and  that,  if  necessary, 
it  was  his  duty  to  call  upon  the  posse  comitatils  to  assist  him  in  the 
theatre. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  1057. 

S.  Martin^  in  Easter  term,  1847,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection.  In  addition  to  what  appears  above,  he 
stated,  that,  upon  its  being  urged  for  the  defendant,  that  the  plaintiff" 
was  not  entitled  to  complain  of  the  non-arrest  of  Keller  upon  '^'the  p^^/vq 
second  occasion,  inasmuch  as  the  forbearance  to  make  the  caption  ^ 
at  that  time  had  been  expressly  sanctioned  by  himself, — it  was  answered, 
on  the  part  of  the  plaintiff",  that,  in  the  absence  of  a  plea  of  leave  and 
license,  the  defendant  was  not  at  liberty  to  rely  on  that :  and  that  the 
learned  baron  so  ruled. 

Knowles  and  J.  Henderson  showed  cause.  The  ruling  of  the  learned 
judge  was  in  strict  conformity  with  law ;  and  the  verdict  was  justified 
by  the  evidence.  In  Beckford  v.  Montague^  2  Esp.  N.  P.  C.  475,  it  was 
held,  that,  if  a  defendant  against  whom  a  ca.  sa.  issues,  is  visible,  and  in 
the  usual  course  of  his  business,  and  the  sheriff  neglects  to  arrest  him, 
or  returns  non  est  inventus^  an  action  lies  for  the  negligence  or  for  a 
false  return.  In  describing  the  duty  of  the  sheriff".  Lord  Kenyon  said, 
that  "the  sheriff"  was  bound  to  execute  the  process  of  the  law  in  the 
most  effectual  way ;"  and  that,  "  if  a  person  against  whom  a  party  had 
a  writ,  did  not  abscond,  but  continued  in  the  daily  exercise  of  his  usual 
occupation,  appeared  publicly  as  usual,  was  visible  to  every  person  that 
came  to  him  about  business,  and  the  bailiff  neglected  to  arrest  him,  and 
returned  non  est  inventus  to  the  writ,  such  was  unquestionably  a  false 
return ;  for,  it  was  the  duty  of  the  bailiff"  to  use  every  means  to  search 
for  the  defendant,  and  to  make  the  arrest."  It  was  clearly  the  sheriff"s 
duty  to  arm  himself  with  sufficient  force  to  resist  any  degree  of  opposi- 
tion he  had  reason  to  apprehend.  The  authorities  on  this  subject  are 
collected  in  a  note  to  the  case  of  MUdmay  v.  Smithy  2  Wms.  Saund. 
345,(a)  where  it  is  said — "  Rescous  of  the  body  of  the  defendant,  is  not 
a  good  return  upon  a  judicial  process,  as  upon  a  capias  ad  satisfaciendumy 
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♦'^im  ^^  *  capias  utlagatum ;  for,  the  sheriff  may  *take  the  po9%e 
^  comitatu8.{a)  But,  if  a  rescous  is  made  on  mesne  process,  the 
sheriff  may  well  return  that  the  defendant  was  arrested,  et  seipsum 
reseussit,  et  non  est  inv€ntus.{b)  (But  this  must  be  understood  to  be  vi 
et  armis  ;)(c)  or  quod  ipse  et  alii^  ^c,  recusserunty  ^c, ;  (d)  for,  in  exe- 
cuting mesne  process,  the  sheriff  is  not  bound  to  take  the  posse  comtta- 
tfiSj{e)  though  he  may  if  he  please/*(^)  So,  in  Com.  Dig.  Retom  (D. 
6),  it  is  said  that  resistance  is  not  a  good  return  by  the  sheriff.  [Maulb, 
J.  Is  it  not  final  process  that  is  meant  there  ?]  It  is  not  so  stated.{/t) 
It  is  laid  down  generally  by  Lord  Coke,  in  2  Inst.  193,  in  commenting 
on  the  statute  of  Westminster  1,  c.  17,  but  referring  to  Westminster  2, 
c.  39,  that  the  sheriff  may  use  the  posse  comitates  for  any  purpose. 
Lord  Coke's  reasoning  equally  applies  to  all  process.  There  is  no 
instance  to  be  found  in  the  books,  of  an  excuse  for  the  non-execution  of 
process,  by  reason  of  resistance,  or  the  apprehension  of  resistance. 
[Maule,  J.  It  may  be  that  non  est  inventus  is  the  proper  return,  if  the 
sheriff  has  no  means  of  getting  at  the  defendant  to  make  the  arrest.] 
The  sheriff  is  bound  to  be  prepared  with  a  reasonable  amount  of  force  to 
overcome  any  resistance  that  may  be  offered  or  expected. 

The  alleged  misdirection  as  to  the  want  of  a  plea  of  leave  and  license, 
is  altogether  a  misapprehension :  the  learned  judge's  report  is  silent 
upon  that  subject.  Besides,  it  clearly  would  not  be  competent  to  the 
^--^^  *defendant,  under  not  guilty,  to  show  that  the  sheriff's  omission 
to  execute  the  process  he  was  charged  with,  was  with  the  plain- 
tiff's consent.  By  the  rule  of  Hilary  term,  4  W.  4,(t)  it  is  provided, 
that,  '^  in  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a 
denial  only  of  the  breach  of  duty  or  wrongful  act  alleged  to  have  been 
committed  by  the  defendant,  and  not  of  the  facts  stated  in  the  induce- 
ment ;  and  no  other  defence  than  such  denial  shall  be  admissible  under 
that  plea ;  all  other  pleas  in  denial  shall  take  issue  on  some  particalar 
matter  of  fact  alleged  in  the  declaration."  In  Wright  v.  Lainson,  2M. 
&  W.  739,  it  was  held  that  the  plea  of  not  guilty  to  a  declaration  in  case 
against  a  sheriff  for  a  false  return  of  nulla  bona  to  a  writ  of  ^.  /a.,  pats 
in  issue  only  the  fact  of  the  sheriff's  having  the  money  in  his  hands  and 
making  the  return  alleged ;  and  that  it  is  not  competent  to  him,  under 
that  plea,  to  set  up  as  a  defence  the  bankruptcy  of  the  debtor  before  the 
execution  of  the  writ.  So,  in  Lewis  v.  Alcock^  3  M.  &  W.  188,  a  decla- 
ration in  case  against  a  sheriff  for  a  false  return  to  a  fi.  fa.^  stated  the 

(0)  Citing  May  V.  Proby,  ubi  supra  ;  Bac.  Abr.  Rescue  [E.  1);  Com.  Dig.  Rescous  D.  7). 
{h)  Citing  Cora.  Dig.  Rescous  (D.  4). 

(c)  Per  Gibbs,  C.  J.,  in  Fermor  v.  Phillips,  Holt,  N.  P.  C.  537. 

(d)  Cn:mplon  V.  Ward,  ubi  supra. 

(e)  May  v.  Proby,  ubi  supra. 

ig)  Bac.  Abr.  Rescue  (E.)  1 ;  Noy,  41, 

(A)  Comyns  refers  to  Lord  Coke's  commentary  (2  Inat.  454)  upon  Westminster  2  (13  Ed.  I' 
c.  39,  which  statute  expressly  applies  to  all  process,  as  well  original  as  judicial. 
{i\  Case,  IV. 
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jndgment  and  writ,  that  the  writ  was  delivered  to  the  defendant  aa 
sheriff  to  be  executed,  and  that,  although  there  were  then,  and  after- 
wards, before  the  return  of  the  writ,  goods  of  the  debtor  within  the 
defendant's  bailiwick,  whereof  he  could,  and  ought  to  have  levied  the 
moneys  endorsed  on  the  writ,  and  although  a  reasonable  time  to  have 
made  the  levy  had  elapsed,  yet  the  sheriff,  not  regarding  his  duty,  did 
not,  within  such  reasonable  time,  pay  the  money,  but  therein  wholly  failed 
and  made  default,  nor  had  he  paid  the  money,  or  any  part  thereof,  to 
the  plaintiff,  and  that  he  afterwards  falsely  returned  nulla  bona :  and, 
upon  the  authority  of  Wright  v.  Lainson,  it  was  held  that  the  defend- 
ant could  not  set  up  as  a  defence,  under  not  guilty,  that  the  debtor  had 
♦assigned  the  goods  to  a  third  party.  And  in  Rowe  vi  Ames,  r+c-iQ 
6  M.  &  W.  747,  which  was  an  action  on  the  case  against  the 
sheriff,  the  declaration  stated  a  judgment  recovered  against  one  B.  W., 
the  delivery  to  the  sheriff  of  a  writ  otfi.  fa.,  issued  upon  this  judgment, 
endorsed  to  levy,  &c.,  that  the  sheriff  seized  the  goods  of  R.  W.  within 
his  bailiwick,  and  remained  in  possession  of  them  for  a  long  time,  during 
which  he  might  and  ought  to  have  sold  them,  yet  that  he  neglected  the 
execution  of  his  office,  and  forbore  to  sell,  and  afterwards  falsely  returned 
that  the  goods  remained  in  his  hands  for  want  of  buyers :  the  defendant 
pleaded  (amongst  other  things),  that  he  could  not,  nor  might,  nor  ought 
to  have  sold  the  said  goods,  or  any  of  them,  under  or  by  virtue  of  the 
said  writ,  or  to  have  raised  thereout  the  moneys  endorsed  to  be  levied, 
within  the  space  of  time  in  the  declaration  mentioned :  and  the  plea  was 
held  to  be  bad,  as  amounting  to  not  guilty.  "  It  denies,*'  said  Alder- 
son,  B.,  "  the  breach  of  duty  complained  of." 

S.  Martin  and  Atherton,  in  support  of  the  rule.  It  clearly  was  a 
misdirection  on  the  part  of  the  learned  judge,  to  tell  the  jury,  as  a  matter 
of  law,  that  the  sheriff  was  bound  to  provide  a  sufficient  force  to  overcome 
all  opposition.  All  that  the  sheriff  was  bound  to  do,  was,  to  employ  all 
reasonable  means  to  execute  the  process  with  which  he  was  charged. 
[Maule,  J.  Reasonable  means  may  amount  to  the  posse  comitatHs.  I 
know  of  no  decision  to  the  contrary.]  In  May  v.  Proby,  a  distinction 
is  taken  between  mesne  and  final  process.  That  was  an  action  on  the 
case,  for  that  the  defendants,  sheriffs  of  Middlesex,  suffered  one  W. 
Allen,  who  was  arrested  at  the  plaintiff's  suit  upon  a  bill  of  Middlesex, 
for  33?.,  to  escape,  whereby  he  went  to  places  unknown,  *by  r+c-io 
reason  whereof  the  plaintiff  lost  his  debt.  The  defendants  pleaded^ 
a  rescue  by  J.  S.  and  J.  D.  Upon  demurrer,  it  was  adjudged  for  the 
defendants, — "  for,  the  arrest  being  upon  mesne  process,  and  not  upon 
execution,  the  sheriffs  are  not  bound  to  take  the  posse  comitates  with 
them,  and,  therefore,  upon  such  process  it  is  a  good  return,  to  return  the 
rescous,  and  that  afterwards  be  was  not  found  within  their  bailiwick ; 
and  process  shall  thereupon  be  awarded  against  the  rescussors :  but,  if 
the  prisoner  had  been  once  in  gaol,  the  sheriff  ought,  at  his  peril,  to 

2d2 


613  HOWDEN  v,  STANDISH.    M.  T.  1848. 

keep  him ;  and  a  rescous  from  thence  is  no  excuse  for  him :  and  upon 
process  of  execution,  as,  upon  a  capias  ad  satisfaciendum^  or  upon  eapia» 
utlagatum^  after  judgment,  such  a  return  is  no  excuse  for  him,  either 
against  the  king  or  party ;  for,  he,  at  his  peril,  ought  to  keep  his  pri 
soners  taken  in  execution ;  for,  there  the  process  is  determined,  which 
being  the  life  of  thB  law,  and  being  once  executed,  the  party  may  not 
have  any  new  process ;  and  therefore  he  shall  answer  to  the  party  for 
the  escape  :  it  is  at  the  sheriiF's  peril  to  see  that  his  prison  be  strong 
enough  to  keep  his  prisoner  when  he  is  once  in  execution  ;  and,  being  a 
mischief  to  one,  it  ought  rather  to  fall  on  the  sheriff  than  on  the  party : 
but,  in  the  other  case,  there  is  not  any  great  mischief;  for,  the  partj 
hath  only  lost  his  process,  which  he  may  renew ;  and  he  may  also  have 
an  action  upon  the  case  against  the  rescussors ;  and  of  so  small  a  loss  as 
the  loss  of  t  process,  the  law  hath  not  any  regard  to  punish  the  sheriff, 
especially  when  the  party  may  have  any  other  remedy."  In  Orompton 
V.  Ward,  it  was  held  that  a  rescue,  by  any  but  common  enemies,  of  one 
brought  out  of  gaol  by  hcAeas  corpus  between  judgment  and  execution, 
will  not  excuse  the  sheriff.  Pratt,  G.  J.,  in  delivering  judgment,  there 
says :  '^  It  was  admitted  at  the  bar,  and  is  not  now  to  be  disputed,  but 
*^141  ^^^^'  ^°  ^^^  ^^^  hand,  if  the  '^sheriff  arrests  the  party  by  virtue 
^  of  mesne  process,  and  he  is  rescued  as  he  carries  him  to  gaol,  it 
will  be  a  good  excuse  for  the  8heriff.(a)  And,  on  the  other  hand,  if  the 
party  be  once  within  the  walls  of  the  prison,  though  the  custody  be  on 
mesne  process  only,  yet  a  rescous  from  them  by  any  but  common  enepiies 
will  be  no  excuse.  If  a  company  of  rebels  break  the  prison,  and  let  out 
the  prisoners,  yet  the  sheriff  is  answerable ;  because  the  law  supposes 
the  sheriff  and  Via  posse  are  sufficient  to  resist  such  a  force.(i)  These,! 
say,  are  grounds  that  are  not  to  be  disputed.  The  case  at  bar  is  new, 
and  differs  from  both  these :  but,  however,  we  must  take  it  upon  the 
different  reasons  of  those  cases.  In  the  case  of  mesne  process,  the 
sheriff,  if  he  meets  the  party  against  whom  he  has  such  process,  by  acci- 
dent, and  is  told  it  is  the  defendant,  he  is  bound  to  arrest  him ;  and  there, 
because  it  is  not  supposed  that  he  has  always  the  posse  along  with  him,  he 
is  excused  against  a  rescue.  But,  in  the  present  case,  there  is  no  such 
danger  of  surprise  ;  he  has  notice  before,  that,  such  a  day,  he  is  to  bring 
the  party  out  of  prison,  and  it  is  his  duty, — and  so  he  is  directed  bj  the 
writ, — to  provide  for  the  sure  and  safe  conduct  of  the  party.  Here,  he 
has  not  taken  that  caution ;  whereby  the  plaintiff,  who  had  an  interest, 
a  sort  of  property,  in  the  body  of  the  prisoner,  has  sustained  a  damage. 
This  damage  has  happened  by  the  neglect  of  the  sheriff,  and  therefore 
he  must  answer  it  to  the  plaintiff  in  this  action."  In  Bacon's  Abridge 
ment,  tit.  Sheriff  (N.)  2,  it  is  said :  "  By  the  common  law,  the  sheriff  may 
raise  the  posse  comitatHs,  or  power  of  the  county,  that  is,  such  a  number  of 

(a)  Citing  May  ▼.  Prohy,  ubi  aupra. 

(6)  Citing  1  Roll.  Abr.  811,  4  Co.  Rep.  84. 
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men  as  are  necessary  for  his  assistance  in  the  execution  of  the  King's 
*writ8/'  &c.  "But,  notwithstanding  what  was  allowed  and  en-  r*cir 
joined  herein  by  the  common  law,  it  was  thought  necessary  by 
positive  laws  to  remedy  the  great  inconvenience  which  there  was  in 
ancient  times  by  the  resistance  given  to  the  King's  writs ;  and  therefore 
the  statute  Westminster  2,  c.  39,  enacts  as  follows :  Multoties  etiam 
falstim  dant  respansunij  mandando^  quod  non  potuerunt  exequi  preecep- 
turn  Regis  propter  resistentiam  potestatit  alicujiis  magnatU,  De  quo 
caveat  vie  de  castero  ;  quia  hujusmodi  re%ponsa  multum  redundant  in 
d^decuB  domini  Regis  et  coronse  suse^  et  quam  cito  sub-ballivi  sui  testifi- 
centurj  quod  invenerunt  humo'i  reaistentianij  statim^  omnibus  omissis 
assumpV  secum  posse  comitat*  sui^  eat  in  propria  persona  sua  adfaciend' 
execution  ;  et  si  inveniat^  ^c.  The  words  of  this  statute  have  been  con- 
strued to  extend  to  executions  only,  and  not  to  writs  on  mesne  process ; 
and  that  the  sheriff  was  not  obliged  to  raise  the  posse  comitatfis  where  the 
party  was  bailable,  for,  that  it  cannot  be  presumed,  that,  in  such  case?, 
the  King's  writ  will  be  disobeyed."  The  same  distinction  between 
mesne  process  and  process  of  execution,  is  pointed  out  in  the  note  in 
2  Wms.  Saund.  345.  The  direction,  therefore,  that  the  sheriff  was 
bound  to  execute  the  writ  at  all  events,  and  notwithstanding  any  degree 
of  opposition,  was  clearly  wrong.  The  learned  judge  also  erred  in 
ruling,  that,  in  the  absence  of  a  plea  of  leave  and  license,  the  defendant 
could  not  rely  upon  the  plaintiff  *8  direction  not  to  take  Keller,  as  a  sub- 
stantive defence.  The  gist  of  the  action  is,  not  the  non-arrest,  but  the 
false  return.  In  Lewis  v.  Ahockj  Alderson,  B.,  says  (3  M.  &  W.  190) : 
"  The  falsehood  of  the  return  is  the  conclusion  of  law,  if  the  facts  stated 
in  the  inducement  are  true :  not  guilty  puts  that  fact  in  issue,  which  is 
wrongful,  if  the  facts  stated  in  the  inducement  be  true."  That  case,  as 
*well  as  Wright  v.  Lainson,  clearly  shows  that  the  negligence  is  r*c-ig 
not  pu€  in  issue  by  hot  guilty.  The  sheriff  is  not  liable  for  a  false 
return,  merely  because  the  party  was  in  his  bailiwick  whilst  the  writ  was 
in  his  hands.  Leave  and  license  is  altogether  inapplicable  to  an  action 
of  this  sort :  it  cannot  be  pleaded  to  traversable  matter. 

Assuming  that  the  non-arrest  is  the  real  ground  of  complaint  here, — 
could  the  sheriff  have  arrested  the  defendant  after  being  requested  by 
the  plaintiff  not  to  do  so  ?  In  Barker  v.  St.  Quentin^  12  M.  &  W.  441, 
it  was  held,  that,  if  the  sheriff  execute  a  ca.  sa.  after  a  parol  direction 
from  the  plaintiff  not  to  do  so,  the  sheriff  is  a  trespasser.  The  wrong- 
ful act  here  alleged,  being  the  not  arresting  Keller,  not  guilty  was  the 
proper  plea.  Leave  and  license  can  hardly  apply  to  a  breach  of  duty. 
And,  at  all  events,  this  defence  was  open  to  the  defendant  on  the  fourth 
issue, — whether  the  defendant  could  have  arrested  Keller. 

Cur,  adv.  vult, 
CoLTMAN,  J.,  now  delivered  the  judgment  of  the  court  : 
This  was  an  action  against  the  sheriff,  in  which  the  plaintiff  declarec* 


i 


516  HOWDEN  v,  SJAXDISH.    M.  T.  1848. 

against  him,  setting  out  a  writ  of  capias  issued  by  the  order  of  a 
judge  against  one  Keller,  and  that  Keller  was  within  the  bailiwick, 
and  that  the  defendant  could  and  might,  and  ought  to  have  arrested 
him,  but  (lid  not  (though  often  requested)  take  him,  or  cause  him  to  be 
taken,  and  afterwards  falsely  returned,  that  he  was  not  found  within 
his  baili\vi«:k. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  Keller  was 

not  indebted  to  the  plaintiff, — thirdly,  that  Keller  was  not  within  the 

bailiwick, — fourthly,  that  the  defendant  could  not,   nor  might,  have 

i^r^*?-]  arrested  *Keller, — fifthly,  that  the  defendant  had  not  notice  that 

-'    he  could  and  might  have  arrested  Keller. 

Upon  the  trial,  before  Kolfk,  B.,  a  verdict  was  found  for  the  plain- 
tiff; and,  in  the  following  term,  a  motion  was  made  for  a  new  trial,  or 
the  ground  of  misdirection,  and  of  the  verdict  being  against  the  weight 
of  evidence. 

It  was  proved,  on  the  trial,  that,  at  the  time  when  the  warrant  came 
into  the  hands  of  the  officer  to  be  executed,  Keller  was  engaged  in  a 
course  of  performances  which  were  exhibited  in  a  kind  of  theatre,  in  a 
public  garden  in  Liverpool,  and  which  were  attended  by  a  large  assem- 
blage of  spectators :  and  evidence  was  offered,  on  the  part  of  the 
defendant,  to  show  that  the  plaintiff  directed  the  sheriff's  officer  not  to 
attempt  to  make  the  caption  during  the  time  that  Keller  was  on  the 
stage,  but  to  arrest  him  after  he  had  left  it,  and  was  on  his  way  home  to 
his  lodgings.  And  the  first  ground  of  objection,  on  the  motion  for  a 
new  trial,  was,  that  the  learned  judge  had,  as  the  counsel  for  the 
defendant  alleged,  laid  it  down  that  these  directions  furnished  no  excuse 
fpr  the  omission  of  the  sheriff  to  arrest  the  defendant  during  the  per- 
formance ;  as,  in  order  to  raise  such  a  defence,  there  ought  to  have 
been  a  plea  of  leave  and  license. 

On  the  part  of  the  plaintiff,  on  showing  cause  against  the  rule  nisi  for 
a  new  trial,  it  was  denied  that  any  such  doctrine  had  been  laid  down  as 
was  alleged  on  the  other  side ;  nor  is  there  anything  in  the  report  of 
the  learned  judge  which  supports  the  statement  of  the  defendant's 
counsel. 

In  the  view  we  take  of  this  case,  it  is  not  very  material  to  determine 
the  controversy  between  the  parties  on  this  point ;  for,  we  are  of  opinion 
that  none  of  the  pleas  on  the  record  are  calculated  to  raise  any  defence 
of  the  nature  suggested. 

The  defendant's  counsel  contended,  that,  under  the  plea  of  not  guilty, 
i^n-iQ-i  the  directions  of  the  plaintiff,  not  to  *arrest  Keller  during  the 
•^  performance,  might  be  given  in  evidence  by  way  of  defence,  as 
far  as  the  non-arrest  at  that  period  of  the  transaction  was  concerned : 
but  we  think  this  is  not  so.  In  the  case  of  Wright  v.  Lainson^  2  M.  & 
W.  739,  which  was  an  action  for  not  having  money  levied  under  an 
execution,  at  the  return  of  the  writ,  and  for.  returning  nulla  bana^  it  was       j 
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held,  that  the  plea  of  not  guilty  put  in  issue  only  the  not  having  the 
money  ready,  and  the  making  the  return,  so  much  only  being  denied  by 
that  plea  as  constituted  the  wrongful  act  complained  of.  The  principle 
of  that  case  is  distinctly  applicable  to  the  present  case.  In  this  decla- 
ration, it  is  alleged,  in  the  inducement,  from  which  the  duty  of  the 
sheriff  arises,  that  the  writ  was  delivered  to  the  sheriff,  that  Keller  was 
within  the  bailiwick,  and  that  the  sheriff  might  and  could  have  arrested 
him, — ^whence  resulted,  as  a  matter  of  legal  inference,  a  duty  in  the 
sheriff  to  arrest  him ;  and  the  wrongful  act  complained  of,  is,  that  he 
omitted  to  arrest  him,  and  made  a  return  of  non  e$t  inventus. 

The  plea  of  not  guilty  operates  to  deny  the  wrongful  act  complained 
of;  but,  operating  merely  by  way  of  denial,  it  cannot  authorize  the 
introduction  of  affirmative  matter  in  excuse  for  the  breach  of  duty  com* 
plained  of. 

It  was  urged,  on  the  defendant's  part,  that  the  breach  of  duty  alleged, 
was  not  simply  the  not  arresting  Keller,  but  the  not  arresting  him  though 
often  requested  to  do  so  ;  and  that  there  was  no  breach  of  duty,  unless 
the  sheriff  omitted  to  arrest  after  a  request  to  do  so;  and  that  the  dis- 
proving the  request  was  an  answer  to  the  action,  on  the  plea  of  not 
guilty,  as  it  showed  there  was  no  breach  of  duty.  But  we  cannot  assent 
to  this  argument.  The  breach  of  duty  complained  of,  is,  *the  not  r*c-iQ 
executing  the  writ  when  he  might  and  could  have  done  it ;  and 
the  allegation  that  he  was  requested  to  do  so,  is  an  idle  and  superfluous 
allegation,  which  might  be  struck  out  as  immaterial,  and  which,  though 
alleged,  does  not  require  to  be  proved. 

Bat  it  was  further  contended,  that,  under  the  plea  which  alleged  that 
the  defendant  might  not  nor  could  arrest  Keller,  the  directions  supposed 
to  have  been  given  by  the  plaintiff,  were  admissible.  But  the  effect  of 
that  plea  is,  merely  to  deny  that  Keller  was  in  the  sheriff's  bailiwick 
under  such  circumstances  that  there  was  an  opportunity  to  arrest  him : 
and  we  do  not  see  any  ground  on  which  it  could  be  held  to  let  in  proof 
of  a  direction  by  the  plaintiff  not  to  arrest  him. 

It  is  not  necessary  for  us  to  say  under  what  form  of  pleading  the 
supposed  directions  could  have  been  rendered  available  towards  the 
defence  of  the  sheriff.  It  is  enough,  for  the  present  purpose,  to  say  that 
there  is  no  plea  at  present  on  the  record  calculated  to  raise  a  defence  on 
that  ground. 

The  second  ground  of  objection  to  the  summing  up,  was,  that  the 
learned  judge  laid  down  the  duty  of  the  sheriff  in  much  wider  terms  than 
the  requirements  of  the  law  authorized  him  to  do. 

The  judge, — as  appears  by  his  report, — told  the  jury  that  it  was  the 
duty  of  the  sheriff  to  take  with  him  such  a  force  as  would  enable  him  to 
execute  the  writ,  that  is  to  say,  such  a  force  as  would  enable  him  to 
overcome  any  resistance  which  he  could  reasonably  anticipate. 

On  the  part  of  the  defendant,  it  was  contended,  that,  the  writ  in  this 
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case  being  a  capias  issued  ander  the  1  &  2  Vict.  c.  110,  the  sheriff  was 
not  bound  to  take  the  posse  comitatHs;  and  that,  if  the  party  arrested 
on  such  a  writ  were  rescued,  and  the  sheriff  returned  the  rescue,  it  would 
be  a  gopd  return,  and  no  action  would  lie  against  him :  and,  in  support 
*«;om  ^^  *^^®  position,  the  *ca8es  oi  May  v.  Probtn^  Cro.  Jac.  419, 1 
J  Roll.  Rep.  888,  8  Bulstr.  198,  and  Orompton  v.  Ward,  1  Stra. 
429,  were  relied  on. 

There  can  be  no  doubt,  on  the  authority  of  those  cases,  that,  if  the 
bailiff  had  in  this  case  effected  a  caption,  and  thereupon  Keller  had  been 
forcibly  rescued  by  his  friends  or  the  bystanders,  the  sheriff  would  have 
been  excused,  and  no  action  would  have  lain :  but  the  question  here  is, 
not  whether  he  would  have  been  excused,  if,  after  a  caption  effected,  the 
defendant  had  been  rescued,  but  whether  he  is  not  bound  to  provide 
such  a  force  as  will  enable  him  to  effect  a  caption,  in  spite  of  every  such 
resistance  as  he  has  reason  to  anticipate. 

It  is  to  be  observed  that  the  law  has  always  held  the  sheriff  strictly 
and  with  much  jealousy  to  the  performance  of  his  duty  in  the  execution 
of  writs, — ^both  from  the  danger  there  is  of  fraud  and  collusion  with 
defendants,  and  also  because  it  is  a  disgrace  to  the  crown  and  the  admi- 
nistration of  justice,  if  the  king's  writs  remain  unexecuted ;  as  appears 
by  Stat.  Westminster  2,  c.  89,  where  it  is  said,  with  respect  to  sheriffs— 
'^  Multoties  falsum  dant  responsum^  mandando  quod  nan  patuerunt 
exequi  prseceptum  Regis,  propter  resistentiam,  ^e.  Oaveant  viceeomitet 
de  ceetero,  quod  hujusmodi  responsa  redundant  in  dedecus  domini  Regit 
et  coronas  suse*'  And  it  is  said  in  Dalton(a) — '^  Note,  that  the  sheriff 
ought  to  execute  the  King's  writ  at  his  peril  although  resistance 
be  made;  otherwise,  he  shall  be  grievously  amerced;  besides,  the 
party  shall  have  his  action  against  him,  if  the  writ  be  not  executed; 
for,  he  might  have  taken  the  power  of  the  county  with  him,  to  have 
aided  him."  Accordingly,  it  was  not  without  much  doubt  that  the 
return  of  a  rescue  was  allowed  to  be  a  good  return,  in  cases  where  a 
^^5211  *^^^<^"^^^^  ^^s  arrested  on  mesne  process,  and  was  rescued  before 
the  sheriff  had  been  enabled  to  lodge  him  in  gaol, — as  appears 
from  the  cases  above  cited :  and  so  little  were  such  returns  favoured, 
that,  if  a  defendant  arrested  on  mesne  process  were  once  lodged  in  gaol, 
and  a  writ  of  habeas  corpus  issued  to  bring  him  to  the  chambers  of  one 
of  the  judges,  and  on  his  way  thither  he  was  rescued,  the  sheriff  couM 
not  return  a  rescue — Crompton  v.  Ward,  1  Stra.  436.  The  ground  on 
which  the  law  was  so  determined,  has  a  distinct  bearing  on  the  present 
question,  and  is  thus  stated  by  Pratt,  C.  J. : — "  In  the  case  of  mesne 
process,  the  sheriff,  if  he  meets  the  party  against  whom  he  has  such 
process,  by  accident,  and  is  told  it  is  the  defendant,  he  is  bound  to 
arrest  him ;  and  then,  because  it  is  not  supposed  that  he  has  always  the 
posse  along  with  him,  he  is  excused  against  a  rescue.     But,  in  the 

(a)  Dalton*B  Sherifi;  p.  493. 
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present  case,  there  is  no  such  danger  of  surprise :  he  has  notice  before, 
that,  on  snch  a  day,  he  is  to  bring  the  party  oat  of  prison ;  and  it  is  his 
doty,  and  so  he  is  directed  by  the  court,  to  provide  for  the  sure  and  safe 
conduct  of  the  party." 

The  reasoning  of  this  case  seems  to  ns  to  establish  the  principle  laid 
down  by  the  learned  judge, — that  the  sheriff  is  bound  to  provide  such  a 
force  as  will  enable  him  to  effect  his  caption,  in  spite  of  any  resistance 
which  he  has  reason  to  anticipate. 

It  may  be  said,  that,  if  it  is  the  duty  of  the  sheriff  to  provMe  such  a 
force  as  will  enable  him  to  effect  hU  caption^  in  spite  of  any  such  resist- 
ance as  he  has  reason  to  expect,  by  parity  of  reason  he  ought  to  provide 
such  a  force  as  will  enable  him  to  keep  his  prisoner^  in  spite  of  any  such 
resistance  as  he  has  reason  to  anticipate.  But  the  answer  to  this  is,  that 
the  case  in  which  the  ^return  of  a  rescue  is  good,  is  an  excep-  r«r .70 
tional  case, — being  a  matter  of  indulgence  to  the  sheriff,  who 
cannot  always  have  the  posse  comitatHs  with  him,  in  consequence  of  the 
possibility  that  he  may  be  taken  unawares,  and  called  upon  to  execute 
the  writ  when  he  has  no  sufficient  force :  and  the  above-cited  case  of 
CrompUm  v.  Ward  shows  that  this  indulgence,  which  is  at  variance  with 
the  wholesome  jealousy  of  the  law  respecting  the  conduct  of  sheriffs  in 
the  execution  of  writs,  ought  not  to  be  extended.  Nor  can  it  be  con- 
sidered as  any  hardship  on  the  sheriff,  that  he  should  be  bound  to  provide 
against  a  resistance  which  he  had  reason  to  anticipate,  and  with  refer- 
ence to  which  he  was  not  taken  unawares. 

The  only  remaining  ground  of  motion  was,  that  the  verdict  was  against 
the  weight  of  evidence.  On  this  we  have  learnt  from  the  learned  judge 
that  he  was  not  dissatisfied  with  the  verdict :  nor  do  we  find,  on  reading 
the  notes,(a)  that  there  was  any  reason  why  he  should  be. 

Rule  discharged. 

(a)  In  Hyland  ▼.  Allen,  M.  T.  1849,  the  court  of  Exchequer  held  that  an  application  for  a 
new  trial,  upon  the  ground  that  the  verdict  waa  againat  the  evidence,  could  not  be  entertained 
where  the  judge  who  tried  the  cauae  atated  that  he  waa  not  diaaatiafied  with  the  verdict. 
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Cpon  a  contract  for  the  aale  of  a  farm,  it  waa,  by  a  letter  aigned  by  both  parties,  referred  to  a 
valuer  to  ascertain  and  certify  the  amount  of  the  following  particulars, — "  first,  the  seed 
wheat  and  vetcbea  aown  on  the  several  fields  of  A.*8  late  farm  at  Bnmpion  previous  to  De- 
cember 25,  1847  (the  day  possession  waa  given  to  the  purchaser), — fiecondly.  the  labour  of 
ploughing  and  towing  the  tame, — thirdly,  the  quantity  and  cost  price,  at  the  kiln,  of  the  limr 
carried  on  the  said  farm  aince  Michaelmaa,  1847,  but  not  the  coat  of  carriage, — fourthly,  the 
value  of  the  hay  left  on  the  farm  at  Christmas,  1847.  All  the  above  are  to  be  paid  for  by 
Mr.  B.    We  mutually  agree  to  abide  by  your  valuation.** 

The  valuer  having  allowed  a  certain  sum  for  three  ploughings  of  a  portion  of  the  land,  a  certain 
other  aum  for  lime,  and  a  certain  other  sum  for  "  working  out  and  burning  stroyle," — the 
court  declined  to  interfere. 
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This  was  an  action  of  assaropait. 

The  first  count  of  the  declaration  was  for  the  price  and  Talae  of  haj, 
clover,  vetches,  lime,  &c.,  bargained  and  sold. 

The  second  count  was  for  lOOZ.  before  then  due  and  of  right  payable 
from  the  defendant  to  the  plaintiif,  for  and  in  respect  of  certain  work 
and  labour  before  then  done,  and  of  certain  materials  before  then  used, 
by  the  plaintiff,  in  and  about  the  preparing  and  making  ready  for  tillage 
divers  parts  of  certain  lands  and  premises  afterwards  sold  by  the  plain- 
tiff to  the  defendant,  in  and  about  the  sowing  of  the  said  lands  and 
premises,  of  which  said  labour  and  materials  the  defendant  had  the  use 
and  benefit,  and  for  which  the  defendant  agreed  to  pay  the  plaintiff. 

There' was  a  third  count,  for  work  and  labour  and  materials,  and  a 
count  uppn  an  account  stated. 

The  defendant  pleaded, — ^first,  except  as  to  Sll,  11«.  4(2.,  non 
assumpsit, — secondly,  except  as  to  81L  II9.  4<2.,  payment  before  action 
brought,  in  full  satisfaction  and  discharge  of  all  causes  of  action  in  the 
declaration,  except  as  thereinbefore  mentioned, — thirdly,  payment  into 
court  of  811.  11«.  4(2.,  and  no  damages  ultra. 

*^241       ^^^  plaintiff  joined  issue  on  the  first  plea,  traversed  *the  pay- 
ment alleged  in  the  second  plea,  and,  as  to  the  third,  accepted 
the  31Z.  Us.  4(2.  in  satisfaction  of  the  causes  of  action  in  the  intro- 
ductory part  of  that  plea  mentioned.     Issue  thereon. 

The  cause  was  tried  before  Y.  Williams,  J.,  at  the  last  assizes  foi 
the  county  of  Somerset.  It  appeared  that  the  defendant  had  contracted 
for  the  sale  to  the  plaintiff  of  a  farm  at  Bampton,  in  the  county  of 
.Devon,  possession  of  which  was  given  to  the  purchaser  at  Christmas, 
1847;  and  that,  on  the  25th  of  January,  1848,  an  agreement  was 
entered  into,  whereby  one  Ellis  was  appointed  to  make  a  valuation  of 
certain  crops  left  on  the  farm  and  of  certain  work  and  dressings. 

The  agreement  was  as  follows : — 

^'  London,  January  25,  1848. 

"  To  Mr.  Henry  Ellis, — ^We  request  you,  as  sole  arbitrator  betireen 
us,  to  estimate  and  ascertain,  and  certify  to  us,  the  amount  of  the 
following  particulars, — first,  the  seed  wheat  and  vetches  sown  on  the 
several  fields  of  Mr.  Branscombe's  late  farm  at  Bampton,  Devon,  pre- 
vious to  December  25,  1847, — secondly,  the  labour  of  ploughing  and 
sowing  the  same, — thirdly,  the  quantity  and  cost  price,  at  the  kiln,  of 
the  lime  carried  on  the  said  farm  since  Michaelmas,  1847,  but  not  the 
cost  of  carriage — fourthly,  the  value  of  the  hay  left  on  the  farm  at 
Christmas,  1847.  All  the  above  are  to  be  paid  for  by  Mr.  Rowcliffe. 
We  mutually  agree  to  abide  by  your  valuation,  and  to  pay  your  charge 
for  making  the  same,  in  equal  moieties. 

(Signed)  "Charles  Rowcliffe, 

"John  Branscombe." 

Ellis's  valuation  amounted  to  1001.  7s.  4(2.     The  defendant  paid  50^ 
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on  account ;  but,  disputing  certain  items  in  that  valuation,  he  refused  to 
pay  more  than  312.  11a.  4(2.  more,  which  sum,  upon  this  action  being 
^brought,  he  paid  into  court.  The  items  objected  to  were  the  r^^o- 
foUowing :  •   " 

£  9.  d. 

Ploughing  Brim  Close  for  wheat  (three  times),  at  Is.  per  acre        -        -        -        -  9  9  0 

Working  out  stroyle 8  12  0 

Raking  and  burning  stroyle  (twice) 0  10  0 

Ploughing  New  Close  (three  times',  at  7«.  per  acre 440 

Working  out  stroyle 3  12  0 

Spreading  and  throwing  lime  in  Brim  Close 0  16  0 

Lime,  See. 5  19  0 

On  the  part  of  the  defendant,  it  was  insisted,  that,  by  the  terms  of 
the  agreement  of  the  25th  of  January,  1848,  the  plaintiff  was  not  enti- 
tled to  be  paid  for  "working  out  and  burning  stroyle;"  that  he  ought 
only  to  have  charged  for  one  ploughing ;  and  that  the  spreading  the 
lime  wa^  equally  out  of  the  scope  of  the  agreement. 

It  appeared,  that,  upon  a  part  of  the  land,  there  had  been  a  crop  of 
turnips,  one  portion  of  which  had  come  to  maturity,  and  had  been  con- 
sumed by  the  plaintiff;  that,  for  this,  the  valuer  had  allowed  him  only  one 
ploughing :  but  that,  in  respect  of  another  portion,  which  had  not  arrived 
at  maturity,  but  were  ploughed  in,  he  had  allowed  three  ploughings. 

Under  the  direction  of  the  learned  judge,  a  verdict  was  taken  for  the 
plaintiff  on  the  second  count,  damages  16/.  13«.  4d.,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion 
that  the  second  count  was  not  sustained  by  the  evidence. 

Crowder  now  moved  accordingly,  and  also  for  a  new  trial  on  the 
ground  of  misdirection,  or  to  arrest  the  judgment.  He  submitted,  that 
the  learned  judge  put  an  erroneous  construction  upon  the  agreement,  the 
plaintiff  being  thereby  entitled  only  to  one  ploughing,  and  there  being 
nothing  to  justify  the  charges  for  *working  out  and  burning  the  r+co/^ 
stroyle ;  and  that  the  second  count  disclosed  no  sufficient  con- 
sideration. 

Wilde,  G.  J.  The  claim  of  the  plaintiff  in  this  case  arises  upon  a 
certificate  given  upon  a  valuation  made  by  a  person  appointed  to 
ascertain  what  ought  to  be  paid,  in  respect  of  certain  farming  opera- 
tions, to  the  party  relinquishing  possession  of  the  land.  The  amount 
of  the  valuation  was  100{.  Is.  4(2.  The  defendant  paid  50/.  on 
account,  before  action  brought,  and,  after  the  commencement  of  the 
action,  he  paid  into  court  the  further  sum  of  SIL  lis,  4d.,  leaving  a 
balance  of  18/.  16«. ;  and  at  the  trial  a  verdict  was  found  for  the 
plaintiff  for  162.  13«.  4d.  The  defendant  now  contends  that  this 
verdict  is  wrong,  because  certain  items  in'  the  valuation  were  impro- 
perly allowed,  to  an  amount  exceeding  the  alleged  balance.  The 
items  objected  to  are  81.  12«.,  10«.,  and  3/.  12«.,  for  working  gut  and 
burning  stroyle,  and  51.  19«.  for  lime  ;  and  it  is  further  insisted  that  too 
manv  ploughings  are  charged  for.     Now,  how  does  the  question  present 

2E 
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itself  ?  It  appears  that  there  had  been  a  negotiation  between  the  parties 
for  the  sale  of  an  estate,  one  part  of  the  transaction  resulting  in  an 
agreement  that  certain  things  should  be  paid  for  by  the  vendee  on 
being  let  into  possession :  and,  accordingly,  on  the  25th  of  January, 
i848,  they  join  in  addressing  a  letter  to  Ellis,  the  valuer,  embodying 
the  terms  which  they  have  mutually  agreed  on.  By  this  letter,  they 
request  Ellis,  as  sole  arbitrator  between  them,  to  estimate  and  ascertain 
and  certify  to  them  the  amount  of  the  following  particulars, — first,  the 
seedwheat  and  vetches  sown  on  the  several  fields  in  question  previous  to 
the  25th  of  December,  1847, — secondly,  the  labour  of  ploughing  and 
sowing  the  same, — thirdly,  the  quantity,  and  cost  price  at  the  kiln,  of 
the  lime  carried  on  the  farm  since  Michaelmas,  1847,  but  not  the 
♦^^71  *^^®^  ^^  carriage, — fourthly,  the  value  of  the  hay  left  on  the  farm 

"at  Christmas,  1847 ;  all  which  were  to  be  paid  for  by  the  defend- 
ant :  and  the  letter  concludes  thus — "  We  mutually  agree  to  &bide  by 
your  valuation."  It  is  clear  that  Ellis's  certificate  is  of  no  value  so  far 
as  concerns  anything  not  referred  to  him,  but  that  the  parties  were  bound 
by  his  decision  in  respect  of  the  matters  that  were  submitted  to  him. 
With  regard  to  the  proper  amount  to  be  allowed  for  the  labour  of  plough- 
ing, it  seems  that  a  person  who  was  competent  to  form  a  judgment  upon 
the  matter,  and  to  whose  judgment  the  parties  agreed  to  submit  them- 
selves, has  allowed  for  three  ploughings  upon  a  failure  of  a  crop  of  tur- 
nips, but  one  only  where  the  crop  had  come  to  maturity.  Was  not  that 
a  question  that  was  entirely  and  conclusively  referred  to  this  so-called 
arbitrator  ?  What  objection  can  be  made  to  his  power  to  decide  upon 
that,  when  the  parties  have  agreed  that  his  judgment  upon  it  shall  be 
conclusive  ?  Assuming  his  decision  not  to  be  conclusive,  I  cannot  say 
that  he  has  done  wrong.  Part  of  the  land,  it  appeared,  had  been  sowed 
with  turnips,  which  had  not  c  me  to  maturity :  in  respect  of  this,  the 
referee  has  allowed  the  former  occupier  for  three  ploughings.  Surely 
it  is  not  matter  of  law  whether  or  not  an  outgoing  tenant  ought  to  be 
allowed  for  preparing  the  land  for  a  crop  that  has  not  become  matured : 
for  aught  I  know,  the  land,  not  having  been  exhausted  by  a  matured 
crop,  the  incoming  tenant  would  have  the  full  benefit  of  all  the  previous 
preparation  of  the  land.  Therefore,  if  we  are  at  liberty  to  investigate 
the  matter,  we  cannot  discover  that  the  referee's  decision  was  wrong. 

As  to  the  charge  for  working  and  burning  the  stroyle^  that  appears 
to  me  to  fall  under  the  same  consideration.  The  land  would  have  to  be 
jiccQg-i   ploughed  and  *harrowed, — ^would  the  harrowing  have  to  be  paid 

"  -*  for  ?  I  apprehend  it  would,  though  not  expressly  mentioned  in 
the  agreement.  I  cannot  'but  think  that  this  also  was  a  matter  that 
was  exclusively  submitted  to  the  referee's  judgment.  I  am  unable  to 
determine  what  are  all  the  incidents  to  ploughing  and  preparing  land 
for  tillage ;  and  therefore  I  cannot  say  that  this  was  an  improper  item 
in  the  allowance. 
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As  to  the  motion  in  arrest  of  judgment, — the  second  count  claims  a 
certain  sum  to  be  due  and  pa7,able  from  the  defendant  to  the  plaintiff, 
for  and  in  respect  of  work  and  labour  done,  and  materials  used,  by  the  ^ 
plaintiff,  in  and  about  the  preparing  and  making  ready  for  tillage  divers 
parts  of  certain  lands  and  premises,  afterwards  sold  by  the  plaintiff  to 
the  defendant,  in  and  about  the  sowing  of  the  said  lands  and  premises, 
of  which  labour  and  materials  the  defendant  had  the  use  and  benefit, 
and  for  which  he  promised  to  pay.  What  is  the  objection  to  this  count  ? 
It  is  to  be  remembered  that  we  are  not  now  considering  what  would  be 
the  effect  of  the  count  upon  a  special  demurrer.  After  verdict,  every- 
thing is  to  be  intended  to  have  been  proved  that  was  necessary  to  be 
proved  to  entitle  the  plaintiff  to  recover  on  that  count.  We  may  suppose 
that  there  might  have  been  a  want  of  consideration :  but  it  must  be 
intended  that  the  plaintiff  did  at  the  trial  prove  by  legal  means  that  the 
defendant  was  indebted  to  him.  Looking  at  the  substance  of  the  thing, 
we  must  assume  that  enough  was  proved  to  warrant  a  verdict  for  the 
plaintiff. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  With  regard  to  the  second 
count,  I  will  only  add  that  I  understood  Mr.  Crowder  to  say  that  that 
count  as  framed  did  not  entitle  the  plaintiff  to  recover  in  respect  of  the 
lime.  It  seems  to  me,  however,  to  be  abundantly  sufficient  to  include 
lime  carried  on  to  the  farm  *since  Michaelmas,  1847 ;  which  is  r*c9Q 
what  the  plaintiff  claimed,  and  what  the  referee  has  allowed. 

Maule,  J.  I  entirely  agree  with  the  Lord  Chief  Justice  and  my 
brother  Coltman.  It  is  said  that  three  ploughings  ought  not  to  have 
been  allowed,  and  that  the  plaintiff  was  not  entitled  to  charge  for  work- 
ing and  burning  the  stroyle.  The  matter,  however,  was  referred  to  a 
competent  person,  and  I  see  no  reason  for  saying  that  the  conclusion  to 
which  he  has  come  was  erroneous. 

I  also  think  the  second  count  was  sufficient  to  include  the  demand  in 
respect  of  the  line.  Whatever  might  have  been  the  result,  had  the 
count  been  demurred  to  specially,  it  must,  after  verdict,  be  intended  that 
the  plaintiff  proved  all  that  he  was  bound  to  prove  to  establish  a  good 
cause  of  actioni. 

V.  Williams,  J.,  concurred.  Rule  refused. 


NEWTON  and  Wife  v.  BOODLE  and  Three  Others.    Nov.  14. 

rhe  court  sitting  in  banco  has  no  authority  to  amend  the  return  made  by  the  lord  chief  justice 

to  a  writ  of  error. 
Although  interlocutory  rules  for  payment  of  money  or  costs,  have,  by  force  of  the  1  &.  2  Vict. 

c.  110,  8. 18,  '*  the  effect  of  judgments  in  the  superior  courts  of  common  law,"  they  form  no 

part  of  the  record,  so  as  to  be  examinable  in  a  court  of  error. 

This  was  an  action  of  trespass  for  an  alleged  false  imprisonment  of 
the  female  plaintiff  under  a  writ  of  ea.  %a.  for  the  costs  incurred  by 
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Kowe  and  Norman  (two  of  the  now  defendants)  in  the  defence  of  an 
action  brought  against  them  for  an  alleged  libel  upon  Mrs.  Newton,  in 
which  action  they  (Rowe  and  Norman)  had  obtained  a  verdict.  Tbe 
other  two  defendants,  Boodle  and  Norcutt,  were,  respectively,  the 
attorney  and  the  agent  of  the  defendants  in  that  action.  At  the  trial, 
which  took  place  at  the  sittings  in  London  after  Hilary  term,  1845,  a 
verdict  was  found  for  the  plaintiffs,  upon  not  guilty,  against  three  of  tbe 
^eoQ-i  defendants,  viz.  Boodle,  '^'Norcutt,  and  Rowe,  and  for  the  defend- 
-^  ant  Norman  upon  that  issue ;  and  a  verdict  was  found  for  all  tbe 
defendants  upon  certain  pleas  of  justification. 

In  Michaelmas  term,  1846,  a  rule  nisi  for  a  new  trial  was  obtained 
for  and  in  the  name  of  both  the  plaintiffs^  on  the  ground  of  misdi- 
rection ;  which  rule  was,  in  the  following  term,  discharged  with  cost*.{a) 

The  defendants  had  signed  judgment  before  the  rule  for  a  new  trial 
was  obtained ;  and,  on  the  12th  of  January,  1847,  the  costs  of  tbe 
cause  were  taxed, — the  master  allowing  costs  to  Rowe  and  Norman  751 
10«.,  and  to  Boodle  and  Norcutt  25Z.  4«.  4rf.,  deducting  2Z.  for  the  plain- 
tiffs' costs  of  the  issue  on  which  they  had  partially  succeeded. 

The  costs  of  the  rule  for  a  new  trial  were  afterwards,  viz.  on  the  9tb 
of  March,  1847,  taxed ;  the  allowance  to  Rowe  and  Norman  being  26/. 
14^.,  and  to  Boodle  and  Norcutt,  ISl.  5s.  id. 

In  Easter  term,  1847,  Mrs.  Newton  obtained  a  rule  nisi  to  amend  the 
rule  discharging  the  rule  for  a  new  trial,  by  striking  out  so  much  of  it 
as  directed  costs  to  be  paid  by  her,  on  the  ground  that  she  was  no  party 
to  that  rule,  and  that  a  married  woman  suing  or  being  sued  with  her 
husband,  is  not  liable  to  costs.  This  rule  was  discharged,  with  costs^  to 
be  paid  by  Mrs.  Newton. 

A  writ  of  error  was  afterwards  brought  upon  the  judgment  of  this 
court,  which  judgment  was  affirmed  by  the  Exchequer  Chamber  in 
Trinity  vacation,  1848. 

Upon  this  judgment  of  affirmance,  the  plaintiffs  below  brought  a  writ 
of  error,  returnable  in  parliament. 

Newton  now  moved  that  the  return  to  the  writ  of  error  directed  to 
the  Lord  Chief  Justice  of  this  court,  might  be  amended,  by  adding  to 
the  transcript  the  rules  of  court  made  in  the  cause.  [Wilde,  C.  J. 
ji^.^  _  The  *writ  is  directed  to  me:  the  court  has  no  jurisdiction  in  the 
J  matter.]  The  return  of  the  chief  justice  is  the  return  of  the 
court ;  as  appears  from  Bac.  Abr.  Error  (E.),(6)  where  it  is  said :  "  If 
the  judges  of  the  Common  Pleas,  or  other  judges,  upon  a  writ  of  error, 
will  not  certify  all  the  record,  the  party  that  sues  the  writ  of  error,  may 
allege  diminution  of  the  record,  and  pray  a  writ  to  the  justices  that  cer- 
tified the  record  before,  to  certify  the  whole  record."  [Maulk,  J.  Is 
not  your  proper  course,  to  allege  diminution,  if  any  part  of  the  record 

{a)  3  Man.  Gr.  &  S.  795. 
(6)  Citing  Fitz.  N.  B.  25  A. 
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has  been  omitted  ?]  Ghillt/  v.  The  Bishop  of  Exeter,  10  B.  &  C.  584,(a) 
and  Mellish  v.  Richardson,  9  Bingh.  126,  2  M.  &  Scott,  191,  1  Clark 
&  F.  224,  show  that  the  plaintiffs  are  entitle^  to  have  the  rules  returned 
as  part  of  the  record.  [Wilde,  C.  J.  The  rules  were  not  returned  in 
GuUi/  V.  The  Bishop  of  Exeter:  they  were  set  out  by  the  defendant  in 
the  assignment  of  errors;  and  that  course  was  reprobated, — Parke,  B., 
saying  (10  B.  &  C.  614),  "  It  is  the  first  time  objections  on  such  colla- 
teral matters  have  been  made,  and  probably  it  will  be  the  last."]  The 
rule  for  the  amendment  was  returned  in  Mellish  v.  Richardson:  and 
there  is  the  more  reason  for  returning  these  rules  at  the  present  day, 
seeing  that  they  have  all  the  force  of  judgments,(J)  by  the  1  &  2  Vict. 
c.  110,  s.  18,  which  enacts  that  ^^all  decrees  and  orders  of  courts  of 
equity,  and  all  rules  of  courts  of  common  law,  and  all  orders  of  the 
Lord  Chancellor  or  of  the  court  of  review  in  matters  of  bankruptcy, 
and  all  orders  of  the  Lord  Chancellor  in  matters  of  lunacy,  whereby 
any  sum  of  money,  or  any  costs,  charges,  or  expenses,  shall  be  payable 
to  any  person,  shall  have  the  effect  of  judgments  in  the  superior  courts 
of  common  law  ;  and  the  persons  to  whom  any  such  moneys,  or  costs, 
charges,  or  expenses  shall  be  payable,  shall  he  deemed  judgment-credi- 
tors  within  *the  meaning  of  this  act;  and  all  powers  hereby  given  rifccq9 
to  the  judges  of  the  superior  courts  of  common  law,  with  respect  ^ 
to  matters  depending  in  the  same  courts,  shall  and  may  be  exercised 
by  courts  of  equity  with  respect  to  matters  therein  depending,  and  by 
the  Lord  Chancellor  and  the  court  of  review  in  matters  of  bankruptcy, 
and  by  the  Lord  Chancellor  in  matters  of  lunacy:  and  all  remedies 
hereby  given  to  judgment-creditors  are  in  like  manner  given  to  persons 
to  whom  any  moneys,  or  costs,  charges,  or  expenses  are  by  such  orders ' 
or  rules  respectively  directed  to  be  paid."  Acting  upon  this  view  of 
the  statute,  Crbsswell,  J.,  has  made  an  order  at  chambers,  under  the 
14th  section,  charging  certain  stock  to  which  Mrs.  Newton  is  entitled 
under  a  decree  of  the  Master  of  the  Rolls,  with  the  costs  in  question. 
[Maule,  J.  Assuming  that  you  are  right  in  your  construction  of  the 
statute,  is  not  the  court  in  which  the  writ  of  error  is  returnable,  the 
proper  court  wherein  to  make  this  application  ?]  The  answer  to  the 
application  there  would  be, — as  in  Mellish  v.  Richardson, — that  the 
court  of  error  cannot  deal  with  mere  matter  of  practice. 

Wilde,  C.  J.     This  motion  is  directly  in  the  teeth  of  all  precedent. 

Rule  refused. 


Newton,  on  a  subsequent  day,  moved  for  a  rule  calling  upon  the  defend- 
ants to  show  cause  why  the  plaintiffs  should  not  be  at  liberty  to  enter  the 
rules  in  question  upon  the  judgment-roll, — with  a  view  to  a  future  appli- 

fa)  S.  C,  by  its  true  title  of  The  Bithop  of  Exeter  and  Another  v.  Gully  (in  error),  5  M.  &  R. 
457. 

(b)  Vide  post,  533,  (6). 

VOL.  VI. — 42  2b 2 
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cation  for  an  amendment  of  the  transcript.  [Maule,  J.  These  rules  were 
founded  upon  affidavits :  do  you  seek  to  have  them  also  returned  as  part 
of  the  record  ?]  No :  only  the  rules  themselves.  In  Tohan  v.  Difke», 
8  Jurist,  665,  orders  of  the  court  of  Chancery  for  the  payment  of  money, 
♦5331  *^®^'®  ^®^^»  ^y  ^^^^  CoTTKNHAM,  to  Constitute  Judgment-^eliSj 

■*  hy  force  of  the  1  &  2  Vict.  c.  110,  s.  18.  [Maule,  J.  A  writ 
of  error  lies  only  upon  a  judgment  of  the  court.  Now,  the  statute  does 
not  say  that  the  court  shall  give  judgment,  but  that  all  decrees,  orders, 
or  rules  of  court  shall  have,  with  reference  to  the  objects  that  statute 
had  in  view,  the  force  of  judgments  of  the  superior  courts  of  common 
law.  Suppose  the  rule  for  a  new  trial  in  this  case  had  been  simply  dis- 
charged,— would  that  have  had  the  effect  of  a  judgment  ?]  In  that  case 
there  would  have  been  nothing  to  review.  In  Tod  v.  2W,  1  Bligh,  N. 
S.  639,  it  was  held  that  an  appeal  will  not  lie  for  costs  only,  where  costs 
are  in  the  discretion  of  the  court :  but  that,  where  the  court  is  directed 
by  an  act  of  parliament  to  give  costs,  it  is  a  proper  subject  of  appeal,  if 
they  are  not  given  according  to  the  requisition  of  the  act.  [Maule,  J. 
The  18th  section  of  the  1  &  2  Vict.  c.  110,  says  that  *^  all  decrees  and 
orders  of  courts  of  equity,  and  all  rules  of  courts  of  common  law,  and  all 
orders  of  the  Lord  Chancellor  or  of  the  court  of  review  in  matters  of 
bankruptcy,  and  all  orders  of  the  Lord  Chancellor  in  matters  of  lunacy, 
whereby  any  sum  of  money,  or  any  costs,  charges,  or  expenses,  shall  be 
payable  to  any  person,  shall  have  the  effect  of  judgments  in  the  superior 
♦534"!  ^^'^^^^  ^^  common  law."(«)     If  your  argument  is  well  *founded, 

^  all  orders  in  equity,  or  in  bankruptcy  or  lunacy,  for  the  payment 
of  any  money  or  costs,  have  the  force  of  judgments  at  laWy  and  are 
removable  by  writ  of  error !]  Whether  that  be  so  or  not,  we  are  not 
now  interested  in  inquiring.  [Maule,  J.  It  is  the  very  point  in  ques- 
tion. Are  they  to  be  considered  judgments  for  all  purposes,  or  only  for 
the  purpose  of  operating  as  a  charge  upon  stock  or  lands  ?]  It  is  possi- 
ble that  the  statute  may  have  intended,  that,  when  these  rules  and  orders 
obtained  all  the  efficacy  of  judgments,  they  should  be  subject  to  the  same 

(a)  The  statate  Westminster  2,  c.  18,  enabled  judgment-creditors  to  take  the  goods  and  chat- 
tels, and  half  the  lands  and  tenements,  of  the  debtor.  Under  this  statute,  the  judgment- 
creditor  could  take  such  goods  only  as  the  debtor  was  possessed  of  at  the  time  of  the  award 
of  process  of  execution,  but  he  was  held  to  be  entitled  to  take  all  land$  and  tenementt  of  which 
the  debtor  had  been  seised  at  any  time  since  the  judgment  was  recovered.  The  statute  limited 
no  period  after  the  judgment,  or  after  the  acquisition  of  after-acquired  lands,  within  which  the 
elegit  might  be  issued.  Judgments  were,  therefore,  held  to  create  a  perpetual  lien  upon  ill 
the  lands,  &c.,  of  the  judgment-debtor,  giving  a  precarious,  and  in  most  cases,  a  valueless, 
privilege  to  a  few  thousand  judgment- creditors,  at  the  expense  of  a  restriction  upon  the  power 
of  alienation,, and  of  the  diminution  of  the  market  value,  of  every  estate  in  the  kingdom. 

The  1  &  2  Vict.  c.  1 10,  s.  18,  extends  the  privilege  of  judgment-creditors,  to  creditors  upon 
decrees  and  orders :  and,  as  that  statute  also  contains  no  limitation  as  to  the  time  within  which 
an  execution  against  the  lands,  &.c.,  may  issue  upon  such  orders,  with  reference  to  the  period 
at  which  judgment  was  obtained,  or  at  which  the  property  sought  to  be  taken  in  execution, 
vested  in  the  ^vast  judgment-debtor,  the  trammels  upon  the  transfer  of  real  property,  are  now 
greater  than  before. 

The  power  given  to  take  the  whole  of  the  lands,  &c.,  instead  of  a  inoieCy,  does  not  affect  tH4 
oonveyancing  difficulty. 
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sort  of  revision.  [Maule,  J.  That  is  highly  improbable.  The  writ  of 
error  is  a  special  and  peculiar  remedy  applying  to  judgments,  and  to 
judgments  only.]  Courts  of  equity  can  make  no  orders  that  are  not 
susceptible  of  review  by  appeal.  Therefore,  there  is  no  absurdity  in  the 
view  now  contended  for. 

CoLTMAN,  J.(a)     I  am  of  opinion  that  there  is  no  ground  tor  the  rule 
that  is  asked.     In  MellUh  v.  Richardsonj  the  matter  was  much  con- 
sidered, and  was  distinctly  decided.     Tindal,  C.  J.,  there  said :  "  The 
proper  object  of  a  writ  of  error,  is,  to  remove  the  final  judgment  of  the 
court  below,  for  the  revision  of  the  superior  court,  in  order  that  such 
court,  from  the  premises  contained  in  the  record  of  the  inferior  court, 
may  either  affirm  or  reverse  the  judgment,  as  they  draw  the  same,  or  a 
different,  conclusioa  from  that  which  has  '''been  pronounced  by  the  r^Aroe 
court  below.     These  premises  are,  the  pleadings  between  the 
parties,  the  proper  continuance  of  the  suit  and  process,  the  finding  of  the 
jury  upon  an  issue  in  fact,  if  any  such  has  been  joined,  and,  lastly,  the 
judgment  of  the  inferior  court.     All  these  premises,  from  which  such 
judgment  has  been  derived,  the  parties  to  the  suit  below  have  the  right, 
ex  debito  justttisej-  to  have  upon  the  record.     But  the  orders  or  rules  for 
amendments  of  proceedings,  made  by  a  court  in  the  progress  of  a  suit 
therein  depending, — (and  by  parity  of  reasoning,  all  other  interlocutory 
rules),^-do  not  fall  within  the  description  of  any  part  of  the  record ;  but 
such  orders  are  strictly  and  properly  matters  of  practice  in  the  progress 
of  the  cause,  regulated  by  the  power  of  amendment  which  the  courts  of 
law  possess,  either  by  the  common  law,  or  by  the  statutes  of  amendment 
which  have  been  from  time  to  time  enacted  by  the  legislature  for  that 
purpose.     The  practice  of  the  courts  below  is  a  matter  which  belongs,  by 
law,  to  the  exclusive  discretion  of  the  court  itself;  it  being  presuiiuMl 
that  such  practice  will  be  controlled  by  a  sound  legal  discretion.     It  is, 
therefore,  left  to  their  own  government  alone,  without  any  appeal  to,  or 
revision  by,  a  superior  court.     And  we  cannot  but  observe  that  no  pre- 
cedent has  been  cited  at  the  bar,  in  which  an  entry  similar  to  that  con- 
tended for  by  the  plaintiff  in  error,  is  to  be  found.     So  strictly  has  the 
law  considered  that  the  pleadings  in  the  suit,  and  the  judgment  pro- 
ceeding thereon,  shall  form  the  only  grounds  of  the  record,  that,  when 
it  was  found  expedient  that  the  opinion,  in  point  of  law,  of  the  judge  who 
tried  the  cause  should  be  made  the  subject  of  revision  by  a  superior 
court,  the  statute  of  Westminster  the  second  (13  Edw.  1)  expressly  gave 
authority  for  that  purpose,  by  a  bill  of  exceptions."     It  does  not  appear 
to  me  that  the  statute  of  Victoria  has  made  any  alteration  in  this  respect. 
The  18th  section  declares  that  ''^ these  rules  and  orders  shall  have  r^cco/^ 
the  force  of  judgments  of  the  superior  courts  of  law;  but  it  does 
not  make  them  part  of  the  record.     As  no  case  has  been  brought  to  our 
notice,  to  warrant  the  interpretation  of  the  act  contended  for,  and  as 

(a)  Wilde,  C.  J.,  was  absent. 
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Melliah  v.  Richardson  distinctly  decides  that  it  is  not  competent  to  a 
court  of  error  to  examine  into  the  propriety  of  interlocutory  rules  made 
by  the  court  below,  being  a  court  of  record,  although  the  order  is 
fsent  up  as  part  of  the  record, — I  think  there  is  no  pretence  for  this 
application., 

Maule,  J.  I  am  quite  of  the  same  opinion.  It  is  familiar  and 
established  practice,  that  rules  made  in  the  course  of  a  cause  form  no 
part  of  the  record :  they  are  made  upon  grounds  that  cannot  appear 
upon  the  record.  So  stood  the  matter  before  the  passing  of  the  1  &  2 
Vict.  c.  110,  the  18th  section  of  which  gives  these  orders  the  effect  of 
judgments.  That  section,  as  it  seems  to  me,  merely  meant  to  add  to 
the  existing  remedy  by  attachment  against  the  person,  a  further  and 
more  effectual  remedy  by  execution  against  the  property  of  the  debtor. 
If  the  statute  had  intended  to  introduce  so  curious  an  alteration,  as  to 
give  a  writ  of  error  upon  a  decree  or  order  in  chancery,  or  in  bankruptcy 
or  lunacy,  it  certainly  would  have  done  so  in  distinct  terms,  and  would 
not  have  left  it  to  inference  and  implication. 

V.  Williams,  J.  I  am  of  the  same  opinion.  It  is  quite  clear  that 
these  rules  were  not  subject  to  review,  as  matters  of  record,  before  the 
passing  of  the  1  &  2  Vict.  c.  110,  and  there  is  nothing  in  the  words  or 
the  spirit  of  that  act  which  has  operated  any  change  in  this  respect. 

Rule  refused.(6i) 

(a)  As  to  bills  of  exceptions  in  respect  of  unauthorized  alterations  alleged  to  have  been 
made  in  the  record,  see  The  Bishop  of  Exeter  v.  GuUift  in  Chancery,  5  M.  &  R.  499. 


»537]  •GRAHAM  v.  DARCEY.    Nov.  14. 

An  attachment  will  not  be  granted  for  disobedience  of  an  award,  unless  the  duty  to  be  per- 
formed, or  the  money  to  be  paid,  be  distinctly  ascertained  therein. 

The  court  refused  to  make  an  order,  under  the  1  &.  2  Vict.  c.  110,  s.  18,  for  the  payment  of  a 
sum  alleged  to  have  become  payable  under  an  award,  where  the  money  was  not  ascertained 
to  be  due  and  payable  at  the  time  of  the  making  of  the  award. 

The  cause  and  all  matters  in  difference  between  the  parties,  were 
referred  by  an  order  of  nisi  prius,  upon  the  usual  terms,  bearing  date 
the  19th  of  November,  1847. 

The  arbitrator,  on  the  2d  of  February,  1848,  made  his  award,  as  fol- 
lows:— "First,  as  to  the  said  cause,  I  find  and  determine  in  favour  of 
the  plaintiff  the  issue  joined  on  the  replication  to  the  plea  of  payment ; 
and  I  find  and  determine  the  other  issues  in  favour  of  the  defendant  :— 
Secondly,  as  to  the  matters  in  difference  out  of  the  said  cause,  I  award 
as  follows : — With  respect  to  three  quarters  of  malt,  consigned  by  the 
plaintiff  to  the  defendant,  and  in  respect  whereof  it  is  stated  in  the  writ- 
ten admissions  of  the  defendant  produced  in  evidence  before  me,  that 
there  is  now  due  from  one  Taunton  the  sum  of  9Z.,  I  award,  that,  if  the 
sum  so  stated  to  be  due  shall  at  any  time  be  paid  to  the  defendant,  he 
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do  then  forthwith  pay  over  the  said  sum  to  the  plaintiff:  And,  as  to  all 
other  dealings  in  malt  between  the  plaintiff  and  defendant,  and  the  dif- 
ferences concerning  them,  I  award  that  the  defendant  do  pay  to  the 
plaintiff  in  respect  thereof  the  sum  of  967.  10^. ;  and  I  also  award  that 
eight  quarters  of  malt  mentioned  in  the  said  written  admissions  of  the 
defendant,  as  remaining  at  Bull  Wharf,  are  the  absolute  and  exclusive 
property  of  the  defendant :  And,  as  to  two  bills  of  exchange  produced 
before  me,  drawn  and  endorsed  by  the  defendant, — the  one  being  for' 
the  sum  of  827.,  or  thereabouts,  and  the  other  for  the  sum  of  2127.  158., 
or  thereabouts, — I  award  that  the  said  bills  were  drawn  *and  rjucoo 
endorsed  by  the  defendant  for  the  accommodation  of  the  plaintiff, 
and  without  consideration  from  the  plaintiff  to  the  defendant,  and  that 
the  plaintiff  shall  repay  to  the  defendant  any  sums  of  money  which  he 
the  defendant  may  have  already  paid,  or  may  hereafter  be  compelled 
to  pay,  in  discharge  of  such  bills,  to  any  person  entitled  to  enforce  pay-* 
ment  from  the  defendant  of  such  sums  as  he  may  have  already  paid,  or 
may  hereafter  be  compelled  to  pay,  as  aforesaid :  And  I  further  award 
that  the  costs  of  the  said  reference,  and  of  this  my  award,  be  paid  by 
the  plaintiff.'* 

Wiscy  on  behalf  of  the  defendant,  moved  for  an  attachment  against 
the  plaintiff  for  non-performance  of  this  award.  The  motion  was  found- 
ed upon  the  affidavit  of  the  defendant,  which  stated  that  the  bill  of 
exchange  for  2127.  15^.,  mentioned  in  the  award,  became  due  on  the  2d 
of  December,  1847,  and  was  dishonoured,  and  that  the  defendant  was 
compelled  to  pay  the  amount  thereof  to  the  holder,  with  interest  and 
expenses;  that  payment  of  the  bill  for  827.  or  thereabouts,  mentioned 
in  the  award,  had  not  yet  been  enforced  against  the  defendant ;  that 
the  sum  of  97.  mentioned  in  the  award  had  not,  nor  had  any  part  there- 
of, been  at  any  time  paid  to,  or  received  by,  the  defendant,  or  to  his 
order,  or  for  his  use,  by  or  to  any  person  whatsoever;  that,  from 
unavoidable  circumstances,  no  allocatur  had  yet  been  made  as  to  the 
costs  awarded  to  be  paid  by  the  plaintiff  to  the  defendant ;  that,  after 
after  giving  credit  to  the  plaintiff  for  the  967.  lOg.  in  the  award 
directed  to  be  paid  to  him  by  the  defendant,  and  allowing  the  same 
to  the  plaintiff,  as  part  payment  of  the  2127.  15«.,  which  the  defend- 
ant had  been  compelled  to  pay  in  respect  of  the  bill  of  2127.  15^.  in 
the  award  mentioned,  there  was  due  and  owing  to  the  defendant  from 
the  plaintiff,  by  virtue  of  the  award,  in  respect  of  the  said  bill  of 
*2127.  12«.,  the  sum  of  1167.  5«. ;  that  the  order  of  reference  r^roQ 
had  been  made  a  rule  of  court ;  that  the  plaintiff  had  been  duly  ^ 
served  with  a  copy  of  the  award  and  of  the  rule  of  court ;  that  the  last- 
mentioned  sum  had  been  duly  demanded  of  him,  and  that  the  plaintiff 
had  not  paid  the  same,  or  any  part  thereof.  [Wilde,  C.  J.  Can  you 
refer  to  any  case  where  an  attachment  has  been  granted  for  the  non- 
performance of  an  award  which  does  not  order  any  specific  sum  to  be 


^39  GRAHAM  ».  DARCEY.  M.  T.  1848. 

paid,  or  act  to  be  done  ?  I  think  jour  only  remedy  is  by  an  action  upon 
the  award.]  Id  eertum  est  quod  cerium  reddi  potest.  The  bill  is  speci- 
fically mentioned  in  the  award :  and  the  payment  of  it  by  the  defendant, 
is  sworn  to.  [Maule,  J.  The  difficulty  is,  that  there  is  no  award  of  a 
specific  sum.  Is  the  plaintiff,  upon  the  peril  of  an  attachment,  to  give 
credit  to  the  defendant's  statement  as  to  the  payment  of  the  bill  ?]  If 
the  defendant  cannot  have  an  attachment,  at  least  he  is  entitled  to  an 
order  for  payment  of  the  amount,  pursuant  to  the  1  &  2  Vict.  c.  110,  s. 
18.(a)  In  Jones  v.  WiUiamSj  11  Ad.  &  E.  175,  4  P.  &  D.  217,  Lord 
Denman  says,  "  There  is  no  difficulty  in  giving  effect  to  the  1  &  2  Yict 
c.  110,  s.  18,  as  to  awards,  by  calling  on  the  delinquent  party  to  show 
cause  why  he  should  not  pay  a  certain  sum  of  money  pursuant  to  the 
award ;  and,  if  that  rule  be  made  absolute,  an  execution  may  issue  for 
the  sum  so  distinctly  specified  in  the  rule."  And  in  Doe  v.  Amey^  8  M. 
&  W.  565,  it  was  held  that  the  court  has  authority,  under  the  statute,  to 
order  a  party,  by  rule,  to  pay  a  specific  sum  of  money  awarded  by  an 
arbitrator  to  be  paid  by  him ;  and  that,  on  such  rule  being  made  abso- 
lute, execution  may  issue  against  the  party  for  the  amount  so  specified 
in  the  rule. 

^  *WiLDB,  C.  J.    The  process  of  attachment  is  regularly  grant- 

-^  able  where  the  party  sought  to  be  attached  has  had  full  and  dis- 
tinct notice  of  the  duty  that  is  required  of  him.  I  am  not  aware  that  it  is 
ever  granted  where  the  duty  is  matter  of  uncertainty,  or  is  open  to  question. 
Here,  the  arbitrator  directs  the  defendant  to  pay  certain  sums  to  the 
plaintiff:  and,  with  respect  to  two  bills  of  exchange,— one  for  822.,  the 
other  for  212Z.  15«., — he  finds  that  they  were  dra¥m  and  endorsed  by 
the  defendant  for  the  accommodation  of  the  plaintiff,  and  without  con- 
sideration, and  that  the  plaintiff  shall  repay  to  the  defendant  any  sums 
of  money  which  he  the  defendant  may  have  already  paid,  or  may  here- 
after be  compelled  to  pay,  in  discharge  of  such  bills.  The  present 
application,  therefore,  has  reference  to  something  that  was  not  ascer- 
tained at  the  time  of  the  making  of  the  award,  vii.  the  repayment  of 
what  the  defendant  might,  at  a  future  day,  be  called  upon  to  pay  on  the 
plaintiff's  account.  The  defendant  now  comes,  for  the  first  time,  and 
says — '^  I  have  been  compelled  to  pay  a  certain  sum  in  respect  of  one 
of  the  bills  mentioned  in  the  award,  and  the  plaintiff  has  been  guilty  of 
a  contempt  of  court  in  not  paying  that  sum  on  demand."  The  plaintiff 
may  dispute  the  fact  of  payment.  He  may  allege  collusion  between  the 
defendant  and  the  holder  of  the  bill:  or  he  may  allege  many  other 
grounds  to  exclude  his  liability.  It  is  urged  that  the  defendt&nt  has 
pledged  his  oath  to  the  payment.  What  of  that  ?  The  court,  it  is  true, 
acts,  in  some  cases,  upon  the  oath  of  a  party.  But  never  in  a  matter 
that  may  fairly  be  open  to  question.  An  attachment  cannot  be  granted 
for  disobedience  to  an  award,  unless  the  duty, — the  whole  and  entire 
(a)  See  the  section,  ante,  p.  531. 
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luty, — with  which  it  is  sought  to  charge  the  party,  is  distinctly  ascer- 
tained by  the  award.     And,  that  not  being  so  here,  I  think  the  defend 
ant  is  *not  entitled  to  proceed  against  the  plaintiff  by  way  of   r^^n 
attachment.  l 

With  respect  to  the  statute  1  &  2  Vict.  c.  110,  the  case  of  Doe  v. 
Amey  is  very  distinguishable  from  the  present.  There,  the  sum  payable 
by  the  party  was  ascertained  by  the  award ;  and  that  circumstance  is 
relied  on  by  the  court.  I  see  no  limit  to  what  we  might  be  asked  to  do, 
if  we  were  to  grant  this  rule.  There  clearly  is  nothing  to  justify  the 
extension  of  the  powers  of  the  act  to  a  case  of  this  sort. 

Maule,  J.  I  also  think  there  is  no  ground  either  for  an  attachment 
for  disobedience  of  the  award  in  this  case,  or  for  a  rule  under  the  1  &  2 
Vict.  c.  110,  s.  18.  In  no  case  ought  the  court  to  try  upon  affidavit  the 
true  amount  of  an  unliquidated  demand,  as  this,  in  effect,  is. 

The  rest  of  the  court  concurring.  Rule  refused. 


YOUNG  V.  GEIGER.     Nov.  16. 

An  apothecary  who  has  obtained  a  certificate  of  qualification  to  practise,  under  the  55  G.  3,  c. 
194,  8.  14,  may  recover  the  amount  of  his  charges,  although  such  certificate  shows  that  he 
Hbb  only  paid  to  the  Apothecaries'  Company  the  lesser  fee  of  6/.  6«.,  for  a  country  certificate, 
and  the  medicines  and  attendances  were  furnished  in  London, — the  insufficiency  of  the  cer* 
tificate  not  being  specially  pleaded. 

Where  a  defendant  has  failed  to  deliver  particulars  of  set-off  pursuant  to  a  judge*s  order,  he  is 
precioded  from  giving  evidence  of  any  set-off  at  the  trial. 

This  was  an  action  of  debt  for  work  and  labour  done  and  performed 
by  the  plaintiff  as  a  surgeon  and  apothecary,  and  for  medicines  provided 
by  the  plaintiff  for  the  defendant,  at  his  request. 

The  defendant  pleaded  never  indebted,  and  a  set-off. 

♦The  cause  was  tried  before  V.  Williams,  J.,  at  the  sittings  ri^^Ao 
at  Westminster  in  Trinity  term,  1847.  The  plaintiff,  it  appeared, 
resided  and  carried  on  the  business  of  a  surgeon  and  apothecary,  in 
Piccadilly.  The  plaintiff  claimed  80Z.,  for  medicines  supplied  and 
attendances  given  at  the  defendant's  residence  in  Alpha  Road,  Regent's 
Park.  He  put  in  the  certificate  granted  to  him  by  the  Apothecaries' 
Company,  pursuant  to  the  55  G.  3,  c.  194,  which  was  in  these  words  : — 
"  We  do  hereby  certify  that  the  said  Thomas  Young  is  duly  qualified  to 
practise  as  an  apothecary,  and  is  hereby  entitled  to  practise  as  such  in  any 
part  of  England  and  Wales,  except  the  city  of  London  and  the  liberties  or 
suburbs  thereof,  or  within  ten  miles  of  the  said  city."  And  it  appeared 
that  the  fee  paid  by  the  plaintiff  for  this  certificate  was  6^.  6«.  only. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  under  this  qualified 
certificate,  the  plaintiff  was  by  the  express  words  of  the  14th,  19th,  20th, 
and  21st  sections  of  the  statute,(a)  prohibited  from  practising  as  an 

(a)  The  14th  section, — "  to  prevent  any  person  or  persons  from  practising  as  an  apothecary, 
^itboc.  oeing  duly  qualified  as  such/' — enacts,  '*  that,  from  and  after  the  1st  of  August,  1815, 
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*'5431  *^po^hecary  in  London,  and  therefore  disentitled  to  maintain  an 
action  for  medicines  and  attendances  in  that  capacity. 

For  the  plaintiff,  reliance  was  placed  upon  Chadwick  v.  Bunniny,  R. 
&  M.  306,  2  C.  &  P.  106. 

In  the  course  of  the  cause,  the  defendant  offered  in  evidence,  in  sup- 
port of  his  plea  of  set-off,  the  plaintiff's  I.  0.  U.  for  151,  10«. 

It  was  objected,  on  the  part  of  the  plaintiff,  that  the  defendant  was 
precluded  from  going  into  evidence  of  his  set-off,  inasmuch  as  he  had 
failed  to  deliver  particulars  thereof  pursuant  to  a  judge's  order  obtained 
*f{id'\  ^^  *'^^  cause,  whereby  it  was  ordered  that  the  defendant's 
^  attorney  or  agent  should,  on  or  before  a  given  day,  deliver  to  the 
plaintiff's  attorney  or  agent  an  account  in  writing,  with  dates,  of  the 
particulars  of  the  defendant's  set-off,  or,  in  default  thereof,  that  the 
defendant  should  be  precluded  from  jg^iving  at  the  trial  any  evidence  in 
support  of  such  set-off. 

For  the  defendant,  it  was  insisted  that  the  judge's  order  could  not 
control  the  record ;  and  that  the  judge  who  presided  at  the  trial,  had 
no  power  to  reject  evidence  tendered  in  support  of  an  issue  properlj 
joined. 

The  learned  judge  received  the  evidence,  and  directed  the  jury  to  find 
for  the  plaintiff,  damages  142.  108., — reserving  leave  to  the  defendant  to 

it  shall  not  be  lawful  for  any  person  or  persons  (except  persons  already  in  practice  as  sach),  t* 
practise  as  an  apothecary  in  any  part  of  England  or  Wales,  unless  be  or  they  shall  have  been 
examined  by  the  said  court  of  examiners  [of  the  Apothecaries'  Company] ,  or  the  major  pan 
of  them,  and  have  received  a  certificate  of  his  or  their  being  duly  qualified  to  practise  as  such, 
from  the  said  court  of  examiners,  or  the  major  part  of  them,  as  aforesaid."  And  the  court  are 
empowered  and  required  to  examine  all  applicants  as  to  their  skill  in  medicine  and  their  fitnes 
and  qualification  to  practise  as  apothecaries,  and  to  reject  them,  or  to  grant  a  certificate  of  such 
examination,  and  of  their  qualification  to  practise  as  aforesaid. 

The  15th  section  enacts,  "  that  no  person  shall  be  admitted  to  any  such  examination  for  a 
certificate  to  practise  as  an  apothecary,  unless  he  shall  have  served  an  apprenticeship  of  not 
less  than  five  years  to  an  apothecary,  and  unless  he  shall  produce  testimonials,  to  the  satisfac- 
tion of  the  said  court  of  examiners,  of  a  sufficient  medical  education,  and  of  a  good  moral  con* 
duct." 

The  19th  section  enacts,  "  that  the  sum  of  10/.  10$.  shall  be  paid  to  the  master,  wardens, 
and  society  of  apothecaries,  for  every  such  certificate  as  aforesaid,  on  obtaining  the  same,  by 
every  person  intending  to  practise  as  an  apothecary  within  the  city  of  London,  the  liberties  or 
suburbs  thereof,  or  within  ten  miles  of  the  same  city ;  and  the  sum  of  61.  St,  by  every  person 
intending  to  practise  as  an  apothecary  in  every  other  part  of  England  or  Wales  (except  the  said 
city  of  London,  the  liberties  or  suburbs  thereof,  or  within  ten  miles  of  the  said  city);  and  no 
person  having  obtained  a  certificate  to  practise  as  an  apothecary  in  any  other  part  of  England 
or  Wales  (except  the  said  city  of  London,  the  liberties  or  suburbs  thereof,  or  within  ten  miles 
of  the  said  city  as  aforesaid),  shall  be  entitled  to  practise  within  the  said  city  of  London,  tha 
liberties  or  suburbs  thereof,  or  within  ten  miles  of  the  said  city,  unless  and  until  he  shall  have 
paid  to  the  said  master,  wardens,  and  society,  the  further  sum  of  42.  4«.,  in  addition  to  the  said 
sum  of  6/.  6«.  so  paid  by  him  as  aforesaid,  and  shall  have  endorsed  on  his  said  certificate  a 
receipt  from  the  said  master,  wardens,  and  society,  for  such  additional  sum  of  41.  4a.,"  &c. 

The  20th  section  imposes  penalties  on  persons  practising  "  without  having  obtained  sach 
certificate  as  aforesaid." 

And  the  21st  section  enacts,  "that  no  apothecary  shall  be  allowed  to  recover  any  charges 
claimed'by  him,  in  any  court  of  law,  unless  such  apothecary  shall  prove  on  the  trial,  that  he 
was  in  practice  as  an  apothecary  prior  to  or  on  the  said  5th  [1st]  of  August,  1815,  or  that  be 
has  obtained  a  certificate  to  practise  as  an  apothecary,  finm  the  master,  wardens,  and  society 
•f  apothecaries  as  aforesaid. 
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move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  the  certi- 
ficate produced  was  not  sufficient  to  entitle  the  plaintiff  to  maintain  the 
action, — and  also  reserving  leave  to  the  plaintiff  to  move  to  increase  the 
damages  to  307.,  if  the  court  should  be  of  opinion  that  the  defendant 
was  not  at  liberty  to  give  any  evidence  of  set-off. 

Cooh^  in  Trinity  term,  1847,  accordingly  obtained  a  rule  nisi  to  enter 
a  nonsuit,  and  Byles,  Serjt.,  obtained  a  rule  nisi  to  increase  the  damages 

to  8o;. 

Byle9^  Serjt.,  and  Wordiworthj  now  showed  cause  against  the  rule  to 
enter  a  nonsuit.  The  certificate  produced  was  clearly  sufficient  to  entitle 
the  plaintiff  to  maintain  this  action.  If  the  defendant  had  intended  to 
rely  on  the  circumstance  of  the  plaintiff's  not  having  paid  the  higher  duty, 
to  entitle  himself  to  practise  as  an  apothecary  in  London,  or  within  ten 
miles  thereof,  he  should  have  pleaded  it.  The  total  absence  of  a 
certificate,  undoubtedly,  is  ground  for  a  nonsuit ;  but  an  insufficient 
certificate  must  be  specially  pleaded. (a)  *The  certificate  pro-  r«e4r 
duced  satisfies  the  very  words  of  the  21st  section.  And  the 
intention  of  the  act  was  merely  to  insure  efficiency  in  those  who  practise 
medicine.  Chadwxck  v.  Bunning  is  in  point.  It  was  there  held,  that 
a  general  certificate  of  qualification  to  practise,  without  limitation  as  to 
time  or  place,  is  sufficient  to  entitle  an  apothecary  to  sue  on  a  bill  for 
medicines,  &c.,  furnished  to  patients  in  London,  though  on  the  back  of 
such  certificate,  is  endorsed  a  receipt  for  4Z.  4«.  proved  to  have  been 
paid,  pursuant  to  s.  19  of  the  act,  after  the  commencement  of  the 
action.  It  cannot  be  said  that  a  higher  degree  of  skill  is  required  for  a 
London  practitioner,  than  for  one  whose  practice  is  confined  to  the  rest 
of  the  kingdom.  [V.  Williams,  J.  Lord  Holt  seems  to  have  thought 
that  a  higher  degree  of  skill  was  required  in  London  than  elsewhere.] 
That  was  at  a  period  when  the  sanitary  condition  of  London  was  less 
carefully  attended  to  than  it  is  at  the  present  day. 

Parryy  in  support  of  the  rule.  The  sole  question  is,  whether  the 
plaintiff  has  obtained  such  a  certificate  as  entitles  him,  within  the 
statute  65  G.  8,  c,  194,  to  practise  as  an  apothecary  in  London.  By 
the  3  H;  8,  c.  11,  "An  act  for  the  appointing  of  physicians  and 
surgeons," — after  reciting  that  "  forasmuch  as  the  science  and  cunning 
of  physic  and  surgery  (to  the  perfect  knowledge  whereof  be  requisite 
both  great  learning  and  ripe  experience)  is  daily  within  this  realm 
exercised  by  a  great  multitude  of  ignorant  persons,  of  whom  the  greater 
part  have  no  manner  of  insight  in  the  same,  nor  in  any  other  kind  of 
learning  ;  some  also  can  no  letters  on  the  book,  so  far  forth,  that  common 
artificers,  as,  smiths,  weavers,  and  women,  boldly  and  accustomably  take 
upon  them  great  cures,  and  things  of  great  difficulty,  in  the  which 
they  partly  use  sorcery  and  witchcraft,  partly  apply  such  medi-  r*^g  ^ 
cines  *unto  the  disease   as  be  very  noious,  and  nothing   meet 

(a)  R.  H.  T.,  4  W.  4,  A$$umpsit   I.  3,  DeU,  IL  3. 
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therefore,  to  the  high  displeasure  of  God,  great  infamy  to  the  faculty,  and 
the  grievous  hurt,  damage,  and  destruction  of  many  of  the  King's  liege 
people,  most  especially  of  them  that  cannot  discern  the  uncunning  from 
the  cunning," — enacts  (to  the  surety  and  comfort  of  all  manner  of 
people),  ^'  that  no  person  within  the  city  of  London,  nor  within  seven 
miles  of  the  same,  take  upon  him  to  exercise  and  occupy  as  a  physician 
or  surgeon,  except  he  be  first  examined,  approved,  and  admitted  by  the 
Bishop  of  London,  or  by  the  Dean  of  Paul's,  for  the  time  being,  calling 
to  him  or  them  four  doctors  of  physic,  and,  for  surgery,  other  expert 
persons  in  that  faculty,  and  for  the  first  examination  such  as  they  shall 
think  convenient,  and  afterwards  alway  four  of  them  that  have  been  so 
approved,  upon  the  pain  of  forfeiture  for  every  month  that  they  do 
occupy  as  physicians  or  surgeons,  not  admitted  nor  examined  after  the 
tenor  of  this  act,  of  v.  b'.,  to  be  employed,  the  one-half  thereof  to  the 
use  of  our  sovereign  lord  the  King,  and  the  other  half  thereof  to  any 
person  that  will  sue  for  it  by  action  of  debt,  in  which  no  wager  of  law 
nor  protection  shall  be  allowed."  And,  by  s.  2,  '^  over  this,  that  no 
person  out  of  the  said  city  and  precinct  of  seven  miles  of  the  same, 
except  he  have  been  (as  is  aforesaid)  approved  in  the  same,  take 
upon  him  to  exercise  and  occupy  as  a  physician  or  surgeon,  in  any 
diocese  within  this  realm,  but  if  he  be  first  examined  and  approved  by 
the  bishop  of  the  same  diocese,  or,  he  being  out  of  the  diocese,  by  his 
vicar-general ;  either  of  them  calling  to  them  such  expert  persons  in  the 
said  faculties  as  their  discretion  shall  think  convenient,  and  giving  their 
letters-testimonials,  under  their  seal,  to  him  that  they  shall  so  approve, 
upon  like  pain  to  them  that  occupy  the  contrary  to  this  act  (as  is  above 
said),  to  be  levied  and  employed  after  the  form  before  expressed."  These 
*5471  '^'P^^^i^^^^^  being  found  not  to  be  sufficiently  stringent,  the 
statute  65  G.  3,  c.  194,  was  passed.  The  present  case  falls 
clearly  within  the  prohibition  of  s.  19  of  that  act,  which  is,  that  ^^  no 
person  having  obtained  a  certificate  to  practise  as  an  apothecary  in  any 
other  part  of  England  or  Wales  (except  the  city  of  London,  the  liberties 
or  suburbs  thereof,  or  within  ten  miles  of  the  said  city  as  aforesaid), 
shall  be  entitled  to  practise  within  the  said  city  of  London,  the  liberties 
or  suburbs  thereof,  or  within  ten  miles  of  the  said  city,  unless  and  until 
he  shall  have  paid  to  the  said  master,  wardens,  and  society,  the  further 
sum  of  4L  4^.,  in  addition  to  the  said  sum  of  61.  Qs.  so  paid  by  him  as 
aforesaid,  and  shall  have  endorsed  on  his  said  certificate  a  receipt  from 
the  said  master,  wardens,  and  society,  for  such  additional  sum  of  42.  is.'* 
Chadwick  v.  Bunning  is  very  distinguishable.  The  certificate  there 
was  general:  and  Abbott,  G.  J.,  said:  '^ There  is  no  clause  in  the 
statute  pointing  out  the  form  in  which  the  certificate  is  to  be  granted. 
The  certificate  given  in  evidence,  is  general,  without  any  distinction  as 
to  the  place  where  the  party  to  whom  it  is  granted  is  to  practise.  The 
Apothecaries'  Company  having  certified  generally  that  the  plaintiff  is 
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qualified  to  practise,  I  cannot,  either  by  looking  at  the  provisions  of  the 
19th  section  of  the  55  G.  3,  c.  194,  or  from  the  evidence  that  has  been 
given  of  the  payment  of  the  42.  4«.,  together  with  the  endorsement  on 
the  back  of  the  certificate  (which  is  without  any  date),  of  the  receipt  of 
that  sum,  say,  that,  at  the  time  this  certificate  was  granted  to  the  plain- 
tiff, he  was  only  qualified  to  practise  in  the  country."  It  is  manifest, 
that,  if  a  certificate  like  this  had  been  produced  in  that  case,  Lord  Ten- 
TERDEN  would  have  held  it  to  be  insufficient  to  entitle  the  plaintiff  to 
recover.  [Maulb,  J.  His  attention  probably  was  not  very  pointedly 
called  to  the  21st  section.  Suppose,  in  the  present  case,  the  certificate 
*had  been  in  the  most  perfect  form,  the  plaintiff  would  have  been  r^c^jo 
within  the  prohibition  of  the  19th  section,  if  the  money  was  not 
paid.  But,  would  he  be, — within  the  21st  section, — a  person  incapaci- 
tated from  maintaining  an  action  for  his  charges  ?]  Unless  the  party 
obtains  a  London  certificate,  he  is  not  entitled  to  practise  in  London. 
[Maulb,  J.  The  question  is,  whether  the  only  consequence  of  the 
plaintiff's  not  having  the  proper  certificate,  is  not,  that  he  has  ren- 
dered himself  liable  to  penalties  if  the  company  think  proper  to  exact 
them.]  Practising  without  any  certificate  at  all,  is  matter  of  penalty 
only,  under  s.  20.  The  words  ^^  as  aforesaid"  in  that  section,  as  well 
as  in  the  21st,  must  be  intended  to  embrace  both  the  14th  and  the  19th 
sections. 

CoLTMAN,  J.(a)  It  appears  to  me  that  the  object  of  the  21st  section 
of  the  statute  in  question,  was,  the  protection  of  the  public  against  per- 
sons not  duly  qualified  to  practise  as  apothecaries,  and  not  merely  the 
protection  of  the  rights  of  the  Apothecaries*  Company,  and  the  security 
of  their  revenue.  That  being  so,  it  follows  that  the  prohibition  con- 
tained in  that  section  does  not  attach  upon  persons  who  have  obtained 
the  certificate  of  qualification  mentioned  in  the  14th  section.  Here, 
the  plaintiff  having  obtained  such  certificate,  it  is  unnecessary  to  con- 
sider whether  the  defence  suggested  would  have  been  available  if 
specially  pleaded.  I  think  the  rule  for  entering  a  nonsuit  must  be 
discharged. 

Maulb,  J.  I  am  of  the  same  opinion.  The  ground  upon  which  the 
defendant  asks  for  a  nonsuit,  is,  that  the  plaintiff  has  failed  to  comply 
with  the  condition  *contained  in  the  21st  section  of  the  65  6.  8,  p^- -q 
c.  194,  by  proving,  that  either  prior  to  or  on  the  5th  of  April,  L 
1815,  he  was  in  practice  as  an  apothecary,  or  that  he  had  obtained  a 
certificate  to  practise  as  such.  The  words  of  that  section  are-^'*  that 
no  apothecary  shall  be  allowed  to  recover  any  charges  claimed  by  him 
in  any  court  of  law,  unless  such  apothecary  shall  prove  on  the  trial, 
that  he  was  in  practice  prior  to  or. on  the  said  6th  day  of  April,  1815, 
or  that  he  has  obtained  a  certificate  to  practise  as  an  apothecary,  from 
the  said  master,  wardens,  and  society  of  apothecaries  as  aforesaid.'* 

(a)  Wilde,  C.  J.,  was  abpent.  on  nccount  of  indisposition. 
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The  words  of  reference,  "  as  aforesaid,"  evidently  refer  to  the  word 
'^obtained:"  and,  so  construing  it,  the  words  of  that  section  are  equiva- 
lent to  saying,  that  no  person  shall  be  allowed  to  recover  his  charges, 
unless  he  shall  prove  that  he  was  in  practice  as  an  apothecary,  on  the 
day  named,  or  that  he  has  obtained  from  the  master,  wardens,  and 
society  of  apothecaries,  a  certificate  of  his  being  duly  qualified  to  prac- 
tise as  such.  Here,  the  plaintiff  proved  that  he  had  obtained  from  the 
i\  pothecaries'  Company  a  certificate  of  his  being  duly  qualified  to  prac- 
tise as  an  apothecary ;  but  the  certificate  produced  only  entitled  him  to 
practise  in  any  part  of.  England  and  Wales  other  than  and  except  '*  the 
city  of  London  and  the  liberties  or  suburbs  thereof,  or  within  ten  miles 
of  the  said  city:'*  and  the  medicines  and. attendances  for  which  this 
action  is  brought  having  been  furnished  and  given  in  London,  it  is  con- 
tended that  the  certificate  does  not  satisfy  the  requisites  of  the  statute, 
and  therefore  that  the  plaintiff  is  not  entitled  to  recover.  But,  looking 
at  the  general  scope  of  the  act,  I  am  of  opinion  that  there  has  been  a 
sufficient  compliance  with  the  21st  section.  The  intention  of  the  act 
was,  to  confer  upon  the  Apothecaries*  Company  certain  powers,  for  the 
purpose  of  preventing  unskilful  and  improper  persons  from  practising  as 
^  apothecaries ;  and,  as  a  *part  of  that  general  intention,  it  author 

-I  rizes  the  master,  wardens,  and  society  to  receive  certain  fees  for 
certificates  of  fitness.  This  object  is  expressly  pointed  out  by  b.  14, 
which,  in  order  "  to  prevent  any  person  or  persons  from  practising  as 
an  apothecary  without  being  duly  qualified  as  such,"  enacts,  ^^that,  from 
and  after  the  5th  of  April,  1815,  it  shall  not  be  lawful  for  any  person 
or  persons  (except  persons  already  in  practice  as  such)  to  practise  as  an 
apothecary  in  any  part  of  England  and  Wales,  unless  he  or  they  shall 
-have  been  examined  by  the  said  court  of  examiners  [of  the  Apotheca- 
ries* Company],  or  the  major  part  of  them,  and  have  received  a  certifi- 
cate of  his  or  their  being  duly  qualified  to  practise  as  such,  from  the 
said  court:"  and  the  section  proceeds  to  empower  and  require  the  court 
to  examine  all  applicants  as  to  their  skill  in  medicine,  and  qualification 
to  practise  as  apothecaries,  and  to  reject  them  or  grant  a  certificate  of 
such  examination  and  of  qualification.  The  15th  section  requires  candi- 
dates for  certificates  to  practise  as  apothecaries,  to  show  that  they  have 
served  an  apprenticeship  of  not  less  than  five  years  to  an  apothecary, 
and  to  produce  testimonials  to  the  satisfaction  of  the  court  of  examiners, 
of  a  sufficient  medical  education,  and  of  a  good  moral  conduct.  Upon 
these  two  sections,  I  think  it  is  perfectly  clear,  that,  when  a  person  who 
has  served  a  proper  apprenticeship,  presents  himself  for  examination, 
and  shows  that  he  possesses  sufficient  medical  skill  and  knowledge,  and 
produces  testimonials  of  good  moral  conduct,  he  is  a  competent  apothe- 
cary, and  the  court  of  examiners  are  bound  to  grant  him  a  certificate- 
The  statute  nowhere  recognises  a  degree  of  skill  and  capacity  that  shall 
be  sufficient  to  qualify  a  man  to  practise  in  the  country,  but  that  shall 
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fall  short  of  what  is  essential  for  a  London  practitioner.  To  entitle  a 
party  to  a  certificate  at  all,  he  must  be  of  such  skill  and  conduct  as 
reasonably  to  qualify  him  to  practise  as  an  apothecary  anywhere. 
*The  19th  section  prescribes  the  amount  of  fees  that  shall  be  paid  r^cr e-i 
to  the  Apothecaries'  Company  for  certificates :  it  enacts  '^  that 
the  sum  of  \0l.  10«.  shall  be  paid  to  the  said  master,  wardens,  and  society 
of  apothecaries,  for  every  such  certificate  as  aforesaid  [speaking  of  the 
certificate  as  one  single  thing],  on  obtaining  the  same,  by  every  person 
intending  to  practise  as  an  apothecary  within  the  city  of  London,  the 
liberties  or  suburbs  thereof,  or  within  ten  miles  of  the  same  city ;  and 
the  sum  of  6/.  6«.  by  every  person  intending  to  practise  as  an  apothecary 
in  any  other  part  of  England  or  Wales  (except  the  said  city  of  London, 
the  liberties  or  suburbs  thereof,  or  within  ten  miles  of  the  same  city) ; 
and  that  no  person  having  obtained  a  certificate  to  practise  as  an  apothe- 
cary in  any  other  part  of  England  or  Wales  (except  the  city  of  London, 
the  liberties  or  suburbs  thereof,  or  within  ten  miles  of  the  said  city  as 
aforesaid),  shall  be  entitled  to  practise  within  the  said  city  of  London, 
the  liberties  or  suburbs  thereof,  or  within  ten  miles  of  the  said  city,  unless 
and  until  he  shall  have  paid  to  the  said  master,  wardens,  and  society,  the 
further  sum  of  4Z.  4«.,  in  addition  to  the  said  sum  of  6/.  6«.  so  paid  by 
him  as  aforesaid,  and  shall  have  had  endorsed  on  his  said  certificate  a 
receipt  from  the  said  master,  wardens,  and  society,  for  such  additional 
sum  of  47.  4«.,"  &c.  The  meaning  of  that  section  is,  that  a  party  who 
has  obtained  a  certificate  of  qualification  to  practise  as  an  apothecary, 
and  who  has  intimated  his  intention  to  practise  in  the  country,  and  has 
therefore  paid  the  lesser  fee  of  67.  6«.  to  the  company,  shall  not  be  enti- 
tled to  practise  in  London,  or  within  ten  miles  thereof,  unless  and  until 
he  has  paid  them  the  further  fee  of  47.  4«.  This  is  obviously  a  mere 
fiscal  regulation,  for  the  benefit  of  the  company.  The  20th  section 
enacts,  that,  '^  if  any  person  (except  such  as  are  then  actually  practising 
as  such)  shall,  after  the  said  *lst  of  August,  1815,  act  or  practise  r*cro 
as  an  apothecary  in  any  part  of  England  or  Wales,  without  hav- 
ing obtained  such  certificate  as  aforesaid  [that  is,  such  certificate  as  is 
mentioned  in  s.  19],  every  person  so  offending,  shall,  for  every  such 
offence,  forfeit  and  pay  the  sum  of  207."  Then  comes  the  21st  section, 
to  which  I  have  already  adverted.  The  language  of  that  section  is  pecu- 
liar :  it  does  not  say  that  a  party  shall  not  recover  unless  he  has  obtained 
"  9uch  certificate  as  aforesaid,"  as  does  the  20th  section,  but  unless  he 
has  obtained  "  a  certificate  to  practise  as  an  apothecary,  from  the  master, 
wardens,  and  society  of  apothecaries  as  aforesaid,"  evidently  referring  to 
the  certificate  mentioned  in  the  14th  section.  The  spirit  of  the  act  is 
clearly  in  favour  of  this  construction  ;  and  the  letter  of  it  does  not  for- 
bid our  so  construing  it.  The  24th  and  25th  sections  respectively  regu- 
late the  application  of  moneys  arising  from  certificates  and  penalties. 
And  the  26th  provides  for  the  modes  of  recovering  penalties.     Upon  the 
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whole,  I  am  of  opinion  that  there  is  nothing  in  the  act  to  prevent  the 
plaintiff  from  maintaining  this  action,  and,  consequently,  that  the  rule 
which  has  been  obtained  for  entering  a  nonsuit,  should  be  discharged. 

Y.  Williams,  J.  I  am  of  the  same  opinion.  The  document  produced 
by  the  plaintiff  was  such  a  certificate  as  is  mentioned  in  section  21.  At 
all  events,  the  defence  suggested  was  not  admissible  under  the  general 
issue.  Rule  discharged. 


Parry  now  showed  cause  against  the  rule  to  increase  the  damages. 
The  defendant  was  not  precluded  by  his  non-compliance  with  the  judge's 
order,  from  going  into  evidence  of  his  set-off.  The  point  arose  in  Pai/ne 
*5531  ^'  *^^^*>  ^  Jurist,  784,  where  Wightman,  J.,  held,  that  the 
-^  defendant  was  entitled  to  give  evidence  of  his  set-off,  although  be 
had  not  delivered  particulars  within  the  time  limited  by  the  judge's 
order,  and  the  plaintiff's  attorney  had  refused  to  receive  them  after  the 
time  had  expired.  [Maule,  J.  Your  argument  is,  that  the  words  of 
the  order,  '^  that  the  defendant  shall  be  precluded  from  giving  at  the 
trial  any  evidence  in  support  of  his  set-off,"  are  senseless.]  The  judge's 
order  is  no  part  of  the  record.  [Maule,  J.  Admissions  are  no  part 
of  the  record  ;  and  yet  the  parties  are  not  allowed  to  give  any  evidence 
to  contradict  them.]  The  question  has  recently  been  before  the  court 
of  Exchequer,  in  a  case  of  Ibbett  v.  Leaver^  16  M.  k  W.  770,  where  the 
court  held  that  the  defendant,  who  had  failed  to  comply  with  an  order 
for  the  delivery  of  particulars,  was  thereby  precluded  from  giving  evi- 
dence of  his  set-off;  but  in  that  case  the  former  decision  of  Mr.  Justice 
Wightman,  in  Payne  v.  Davis^  was  not  cited. 

Maule,  J.  There  can  be  no  doubt  about  the  matter.  We  are  bound 
by  the  reason  of  the  thing,  by  the  terms  of  the  judge's  order,  and  by  the 
uniform  course  of  practice  at  nisi  prius.  The  evidence  in  support  of  the 
defendant's  set-off,  ought  not  to  have  been  received ;  and,  therefore,  the 
rule  for  increasing  the  verdict  to  30Z.  must  be  made  absolute. 

Per  Curiam.  Rule  absolute. 


*-..-,  *CORDER  V.  THE  UNIVERSAL  GAS-LIGHT  COM- 
-■  PANY.     Nov.  2^. 

\  party  who  has  obtained  judgment  against  a  joint  stock  company  completely  registered  onder 
the  statute  7  &  8  Vict.  c.  110,  and,  being  unable  to  obtain  satisfaction  against  the  property 
of  the  company,  applies  to  the  court  for  leave  to  issue  executbn  against  a  shareholder,  and 
fails  for  want  of  a  proper  notice  of  his  intention  so  to  apply, — is  not  precluded  from  coimng 
again  to  the  court,  upon  a  fresh  notice. 

The  non-payment  of  the  costs  of  the  first  application, — the  rule  having  been  discharged,  wiiA 
co«f5,— ^s  no  bar  to  the  second. 

The  plaintiff,  having  obtained  judgment  in  an  action  in  this  eoort 
against  the  Universal  Gas-Light  Company,  caused  a  notice,  under  the  T 
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k  8  Vict.  c.  110,  8.  66,  to  be  served  upon  several  persons,  who  were 
alleged  respectively  to  have  been  shareholders  in  the  company  at  the 
time  when  the  contract  for  which  the  judgment  was  obtained,  was  entered 
into,  or  to  have  become  shareholders  during  the  time  the  contract 
remained  unexecuted,  or  at  the  time  the  judgment  was  obtained,  inform- 
ing them  that  application  would  be  made  for  leave  to  issue  execution 
against  them. 

Upon  this  notice,  a  rule  was  obtained,  in  Trinity  term  last,  calling 
upon  Dominique  Causse,  one  of  the  parties  named  therein,  to  show  cause 
why  execution  should  not  be  issued  against  him.  That  rule  was  after- 
wards discharged,  with  co8t8y  on  the  ground  that  the  notice,  which  was 
in  the  alternative, — a  notice  of  the  plaintiff 's  intention  to  apply  to  the 
court  or  to  a  judge  at  chambers  against  certain  parties  named,  some  or 
one  of  theniy — had  been  exhausted  by  a  previous  unsuccessful  application 
for  the  same  purpose  to  a  judge  at  chambers. 

On  the  24th  of  October  ult.,  a  second  notice  was  addressed  to  Domi- 
nique Causse  alone,  in  the  following  terras : — 

**  To  Mr.  Dorainique  Causse,  of,  &c.  &c. 

**  Whereas  a  judgment  was  obtained  on  the  3d  day  *of  Feb-  pi^ccc 
ruary  last,  in  Her  Majesty's  court  of  Common  Pleas,  for  the  snm  L 
of  llOL  damages,  and  105Z.  19«.  2d.  costs,  in  a  certain  action  brought 
by  Robert  Corder,  plaintiff,  against  The  Universal  Gas-Light  Company, 
defendants, — being  a  company  completely  registered  under  an  act  of 
parliament  made  and  passed  in  the  session  of  parliament  held  in  the 
seventh  and  eighth  years  of  the  reign  of  Her  present  Majesty,  intituled 
*  An  act  for  the  registration,  incorporation,  and  regulation  of  joint-stock 
companies ;'  and  whereas  the  said  plaintiff  hath  used  due  diligence  to 
obtain  satisfaction  of  the  said  judgment,  by  execution  against  the  pro- 
perty and  effects  of  the  said  company,  but  there  is  not  any  property,  nor 
are  there  any  effects  of  the  said  company  out  of  which  the  said  judg- 
ment, or  any  part  thereof,  can  be  satisfied :  and  whereas  you,  Domi- 
nique Causse,  are  a  shareholder  for  the  time  being  in  the  said  company : 
now,  we  do  hereby,  as  the  attorneys,  and  on  behalf  of  the  said  plaintiff, 
give  you  notice,  that,  on  Tuesday  the  7th  day  of  November  next,  or  as 
soon  thereafter  as  conveniently  may  be,  a  motion  will  be  made,  on  behalf 
of  the  said  plaintiff,  in  Her  Majesty's  court  of  Common  Pleas  at  West- 
minster, for  a  rule  calling  upon  you  to  show  cause  why  execution  should 
not  issue  against  you  upon  the  said  judgment,  until  the  same  be  fully 
satisfied,  pursuant  to  the  powers  and  provisions  of  the  said  act. 
Dated,  &c.  "  Yours,  &c.,  G.  &  H., 

"Attorneys  for  the  above-named  plaintiff." 

PhipBoUy  on  a  former  day  in  this  term,  pursuant  to  this  notice, 
obtained  a  rule  calling  upon  Dominique  Causse  to  show  cause  "why 
execution  should  not  issue  against  him,  as  a  shareholder  for  the  time 
being  of  the  said  Universal  Gas-Light  Company,  upon  the  judgment 
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*signed   and   entered  up   against   the    said    company  in    thi? 
^^^J  action." 

Talfourd^  Serjt.,  showed  cause,  upon  affidavits  stating,  amongst  other 
things,  that  Dominique  Gausse's  costs  of  the  former  rule,  which  had  been 
taxed  and  allowed  at  the  sum  of  IIZ.  4«.  Sci.,  had  been  demanded  of  the 
plaintiff's  attorneys,  who  declined  to  inform  Gausse's  attorney  where  the 
plaintiff  resided,  and  that  the  costs  remained  unpaid.  It  is  the  constant 
practice  of  the  courts  to  stay  proceedings  in  a  second  action  until  the 
costs  of  the  first  action  are  paid :  Doe  d.  Feldon  v.  Roe^  8  T.  R.  645. 
[Maulb,  J.  Does  that  rule  apply  to  any  other  than  actions  of  eject- 
ment ?]  It  is  submitted  that  it  is  a  rule  of  universal  application.  Where 
the  motion  addresses  itself  to  the  discretion  of  the  court,  they  will  not 
exercise  that  discretion  in  favour  of  a  party  who  presents  himself  before 
them  in  such  an  inequitable  manner. 

Phipson,  contrS,.  It  is  not  true  that  this  motion  is  identical  with  the 
former.  The  66th  section  of  the  7  &  8  Vict.  c.  110,  enables  a  creditor 
who  has  obtained  a  judgment  against  a  company  completely  registered 
under  that  act,  and  who  cannot  obtain  satisfaction  of  such  judgment  by 
execution  against  the  property  and  effects  of  the  company,  to  proceed  to 
execution  against  any  shareholder  for  the  time  being,  or  &nj  former  share-- 
holder, — such  former  shareholder  being  a  shareholder  at  the  time  when 
the  contract  or  engagement  for  which  such  judgment  may  have  been 
obtained,  was  entered  into,  or  having  become  a  shareholder  during  the 
time  such  contract  or  engagement  was  unexecuted  or  unsatisfied,  or  at 
*^^71  the  time  of  the  judgment  being  obtained;  '^and  no  execution 
•^  being  allowed  to  issue  against  such  former  shareholder  after  the 
expiration  of  three  years  next  after  the  person  sought  to  be  charged 
shall  have  ceased  to  be  a  shareholder.  And  the  68th  section  empowers 
the  court,  or  a  judge  of  the  court,  in  which  the  judgment  is  obtained, 
to  direct  such  execution  to  issue.  Now,  the  former  application  was 
against  Gausse  as  a  shareholder  at  the  time  of  the  contract,  or  as  having 
become  a  shareholder  during  the  time  the  contract  remained  unexectUedy 
or  at  the  time  when  the  Judgment  was  obtained;  whereas,  this  is  an 
application  against  him  as  a  shareholder  for  the  time  being, — which  is  a 
totally  different  sort  of  liability.  [Maulb,  J.  The  plaintiff'  and 
defendant  are  the  same,  the  objects  of  the  two  motions  are  substantially 
the  same,  and  they  seek  to  charge  the  same  party  in  respect  of  the  same 
judgment.]  Assuming  that  the  motions  are  similar,  the  case  does  not 
fall  within  the  rule  which  guides  the  courts  in  refusing  to  allow  a  secood 
ejectment  to  be  brought  until  the  costs  of  the  former  are  paid.  One  of 
the  grounds  upon  which  that  rule  rests,  is,  that  the  defendant  has  no 
means  of  pleading  the  judgment  in  the  former  action,  the  parties  not 
being  supposed  to  be  identical.  The  rule  is  thus  stated  in  Archbold's 
Practice  :{a) — "  The  court  have,  in  some  instances,  under  peculiar  circum- 

(u)  8ih  edit.,  by  Chitty,  1204. 
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stances,  and  where  the  proceedings  were  evidently  vexatious,  stayed  the 
proceedings  in  a  second  action,  after  the  recovery  for  the  same  cause  in 
a  former  one.    But  this  is  very  rare  ;  and  the  court  usually  refuse  to 
interfere  in  this  summary  way,  but  put  the  defendant  to  plead  the  former 
recovery:"  and  the  cases  of  Ross  v.  Jacques,  8  M.  &  W.  185,  Earring' 
ton  v.  Johnson,  Cowp.  744,  Pechell  v.  Layton,  2  T.  R.  512,  and  Peshall 
v.  Layton,  2  T.  R.  712,  are  referred  to.     *The  point  was  recently  r*cco 
discussed  before  Wiqhtman,  J.,  in  the  bail  court,  in  a  case  of 
Doe  d.  Blackburn  v.  Standish,  2  Dowl.  N.  S.  27.     There,  several  eject- 
ments had  been  brought  to  recover  the  same  property,  but  none  of  them 
had  been  tried :  and  the  learned  judge  said :  ^'  The  present  defendant  is 
the  heir  of  the  defendant  in  the  former  ejectment,  to  whom  the  costs 
were  payable  in  his  lifetime,  and  whose  executors  are  now  entitled  to 
receive  them.     If  those  costs  were  now  paid,  the  present  ejectment  would 
proceed,  notwithstanding  it  is  a  second  ejectment  upon  the  same  title. 
The  question  is,  whether  the  present  defendant,  who  has  no  interest  in 
these  costs,  is  entitled  to  call  upon  the  lessors  of  the  plaintiff  to  pay  them 
to  the  executors  before  they  can  be  allowed  to  proceed  with  this  eject- 
ment.    The  practice  of  the  courts  in  staying  ejectments  until  the  costs 
of  former  ejectments  are  paid,  is  now  of  some  antiquity  ;  and,  in  one  of 
the  older  cases,  viz»  in  Doe  v.  Atherley,  7  Mod.  420,  the  reason  is  thus 
given  (7  Mod.  422), — *  The  reason  why  the  court  stay  proceedings  on  a 
second  ejectment,  is,  to  prevent  vexation ;  for,  it  is  in  the  power  of  a 
person  to  bring  as  many  new  ejectments  as  he  pleases,  unless  he  has 
been  enjoined  to  the  contrary  by  the  court  of  Chancery;  which  this 
coart  has  no  power  to  do.     Therefore,  where  a  plaintiff  has  had  judg- 
ment in  a  former  ejectment  against   him,  and  is  for  bringing  a  new 
action,  we  cannot  deny  it  him  absolutely :  but,  as  it  is  a  creature  of  the 
court,  and  an  equitable  proceeding,  we  grant  it  him  upon  paying  the 
costs,  and  making  the  recompense  for  the  vexation  he  had  caused  in 
the  prior  ejectment.'     In   Keene  v.  Angel,  6  T.  R.  740,  there  was 
another  defendant  in  the  second  ejectment,  but  the  court  stayed  pro- 
ceedings till  costs  of  former  ejectments  were  paid,  observing  that  the 
*only  question  was,  whether  the  title  was  the  same,  and  that  the  r+ccn 
change  of  defendants  made  no  difference,  as  there  would  be  a  ^ 
change  of  tenants  in  many  cases,  and,  if  it  was  otherwise,  it  would  be 
easy  to  evade  the  rule :  I>oe  d.  Feldon  v.  Roe,     In  the  latter  case,  as 
well  as  in  the  case  in  7  Modern,  the  merits  had  been  tried  upon  the  first 
ejectment ;  and  it  does  not  appear  but  that  the  merits  may  have  been  in 
question  in  the  case  in  6  T.  R.    And,  where  that  has  been  the  case,  the 
reason  derived  from  the  peculiarities  of  the  action  of  ejectment  would 
apply  to  where  the  defendant  might,  but  for  these  peculiarities,  have 
pleaded  a  judgment  obtained  by  himself,  or  those  through  whom  he 
claims,  in  bar,  as  an  estoppel,  or  where,  if  not  so  pleaded,  the  judgment 
would  have  been  evidence  all  but  conclusive  to  a  jury.     In  such  a  case 
VOL.  VI. — 44 
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I  should  have  been  disposed  to  stay  the  proceedings  until  the  costs  were 
paid,  though  the  defendant  was  different,  and  had  no  interest  in  the 
former  costs ;  as  the  subsequent  proceedings,  in  the  face  of  a  former 
verdict,  would  be,  primdfacie^  vexatious,  and  within  the  principle  of  the 
cases  of  Doe  v.  Atlierley^  and  Doe  d.  Feldon  v.  Roe.  But,  in  the  pr«^ 
sent  case,  there  has  been  no  decision  at  all  upon  the  merits ;  the  record 
was  merely  withdrawn ;  and  I  do  not  think  that  the  present  defendant, 
who  has  no  interest  in  the  costs  of  the  day  awarded  to  the  former 
defendant,  can  complain  of  vexation,  or  bring  himself  within  the  princi- 
ple of  the  cases  cited.  The  distinction  to  which  I  advert,  is  noticed  in 
the  note  to  the  case  of  Doe  d.  Walker  v.  Stevenson,  3  Bos.  &  Pull.  22." 
So,  here,  the  objection  to  the  former  rule  was  merely  formal,  and  quite 
beside  the  merits.  The  analogy,  therefore,  to  be  drawn  from  the  practice 
'*'5601  ^"  actions  of  ejectment,  is  clearly  in  the  plaintiff's  favour.  ^And, 
•^  if  it  were  not,  there  is  no  authority  for  extending  it  to  rules. 

CoLTMAN,  J.  The  court  are  not  disposed  to  give  effect  to  this 
objection. 

Talfourdy  Serjt.,  then  submitted  that  this  was  rea  judicata;  that  it 
was  a  mere  renewal  of  the  former  motion,  the  prayer  of  the  rule  being 
the  same,  and  the  affidavits  upon  which  it  was  moved  substantially  the 
same ;  and  that  the  dismissal  of  the  former  rule  on  the  ground  of  want 
of  notice,  made  no  difference.  In  TiU  v.  Dickson^  4  Man.  Gr.  &  S.  736, 
this  subject  underwent  a  good  deal  of  discussion,  though,  under  the 
peculiar  circumstances  of  that  case,  a  second  application  was  enter- 
tained ;  though  it  was  never  doubted  that  the  rule  which  precludes  the 
reagitation  of  a  matter  once  disposed  of,  applies  as  well  where  the  mate- 
rials are  defective,  as  where  the  motion  is  dealt  with  on  the  merits.  In 
The  Queen  v.  The  Manchester  and  Leeds  Railway  Company,  8  Ad.  k 
E.  413,  1  P.  &  D.  164,  Lord  Denman  says :  ''  The  rule  of  practice,  if 
not  altogether  universal  and  inflexible,  is  as  nearly  so  as  possible,  that 
the  court  will  not  allow  a  party  to  succeed  on  a  second  application,  who 
has  previously  applied  for  the  very  same  thing  without  coming  properly 
prepared.  We  are  constantly  acting  on  this  principle,  of  which  the 
convenience  and  the  justice  are  apparent.  I  think  that  every  party  is 
bound  to  come  at  first  fully  prepared  with  a  proper  case,  and,  if  he  fails  to 
do  so,  must  not  afterwards  renew  the  application  with  an  amended  case." 
[Maule,  J.  That  rule  applies  where  the  court  has  a  discretion.  The 
question  here  is,  whether  the  court  has,  in  that  sense,  a  discretion,  in 
♦5611  ^^^  ^^®®  ^^  *^  application  under  this  *statute.  Coltman,  J.  This 
matter  was  very  much  discussed  in  Tilt  v.  Dickson,  where  a  great 
many  authorities  were  referred  to  ;(a)  and  it  was  again  still  more  recently 

(a)  See  also  Phillipg  v.  Weyman,  2  Chitt.  R.  265 ;  Helyer  ^  Snook,  in  re.  Ibid. ;  Dillamon 
▼.  Capon,  1  Bingh.  398,  8  J.  B.  Moore,  462;  The  Queen  v.  The  Inhabitanti  of  Barton,  9  Dowl 
P.  C.  1021 ;  The  King  ».  Eve,  5  Ad.  &  E.  780,  1  N.  &  P.  229;  Bodjield  v.  Padmore,  5  Ad.  & 
E.  785  \a) ;  Todd  v.  J^ery,  7  Ad.  &  E.  519,  2  N.  &  P.  443 ;  Eossetl  v.  Hartley,  7  Ad.  &  E. 
522,  n.,  5  N.  &  M.  i.j ;  The  King  v.  Orde,  8  Ad.  &  E.  420 ;  The  Queen  v.  Pickles,  3  Q-  B. 
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considered,  in  Field  v.  Mackenzie^  antS,  p.  384.]  Lord  Denman,  in  the 
case  referred  to,  professes  to  be  dealing  with  a  general  proposition. 
And  here  the  statute  gives  the  court  a  discretionary  power.  The  plain- 
tiff having  once  taken  his  own  course,  and  failed,  upon  what  principle  is 
he  to  be  allowed  to  come  again  7 

Assuming  that  the  court  will  enter  upon  the  merits,  the  facts  disclosed 
upon  the  affidavits  in  answer  to  the  motion,  show  that  Dominique  Causse^ 
the  party  sought  to  be  charged,  is  not,  and  never  was,  in  fact,  a  share- 
holder in  the  company.  No  shares  ever  were  issued :  the  w^hole  scheme 
was  a  fraud.(a)  [Maulb,  J.  The  *deed  executed  by  Gausse  r*c^.9 
recites  that  the  several  parties  thereto  have  taken  shares  in  the  ^ 
undertaking.]  The  mere  execution  of  the  parchment  will  not  make  the 
parties  shareholders.  In  the  recent  case  of  Scott  v.  Berkeleyy  3  Man. 
6r.  &  S.  925,  the  defendant  had  done  much  more,  and  yet  he  was  held 
not  to  be  chargeable  as  a  partner.  The  circumstances  of  that  case  were 
as  follows:  In  the  year  1837,  several  parties  associated  themselves 
together  to  form  a  joint-stock  company,  engaged  offices,  clerks,  &c.,  and 
circulated  prospectuses  containing  the  name  of  the  defendant  (amongst 
others),  as  a  director :  the  defendant  attended  meetings  and  received 
summonses  for  that  purpose  from  October,  1837,  to  March,  1838,  but 
ceased  to  attend  the  one  and  to  receive  the  other  after  that  time,  though 
the  committee  continued  to  meet  till  March,  1839 :  on  the  31st  of  July, 
1838,  an  act  passed  for  forming  and  regulating  the  company, — by  which 
act  the  defendant  and  several  other  parties,  and  all  other  persons  who 
should  take  shares,  were  united  into  a  company :  in  a  deed  prepared 
from  instructions  given  in  November,  1837,  the  defendant's  name  was 
set  forth  as  a  director,  and  a  seal  placed  on  the  the  deed  for  his  signa- 
ture ;  but  he  never  executed  the  deed:  on  the  6th  of  November,  1843, 
judgment  in  an  action  commenced  on  the  15th  of  April,  1840,  was 
signed  against  the  secretary  of  the  company ;  upon  which  judgment  a 
scire  facias  quare  executianem  non  issued  against  the  defendant:  and, 
upon  a  special  case,  under  which  the  court  was  to  be  at  liberty  to  draw 
such  inferences  as  a  jury  ought  to  have  drawn, — it  was  held  that  the 

599;  Haslekam,  ex  parte,  1  Dowl.  N.  S.  792;  l^i  v.  Coyle,  2  Dowl.  N.  S.  932;  The  Queen  v. 
The  Great'  Western  Railway  Company,  1  D.  &.  L.  874 ;  Joynes  v.  Collinson,  13  M.  &  W.  558 ; 
llderton  v.  Burt,  ante,  p.  433.  But  see  Sherry  v.  Oke,  3  Dowl.  P.  C.  349 ;  Jeves  v.  Hay,  1  M. 
&  G.  390,  1  Scoil,  N.  R.  399;  Shaw  v.  Petkin,  1  Dowl.  N.  S.  306. 

(a)  The  affidavit  of  Dominique  Causae  stated,  that,  in  October,  1845,  a  company  was  pro- 
jected for  the  pretended  purpose  of  carrying  out  a  patent  obtained  by  one  Francis,  for  an 
alleged  improvement  in  the  manufacture  of  gas;  that  the  scheme  was  concocted  by  one  F.,  an 
attorney,  and  others,  and  was  a  mere  contrivance  to  defraud  and  cheat  unwary  persons ;  that 
the  pretended  invention  was  a  piracy  of  an  invention  of  some  person  at  Manchester ;  that,  in 
January,  1846,  he  was  induced  to  become  a  member  of  the  company,  and  at  the  request  of  a 
clerk  of  F.,  the  attorney,  signed  a  parchment  deed,  which  he  was  informed  was  a  deed  of  set- 
tlement of  the  company ;  that  he  did  not  know  the  contents  of  the  deed ;  that  there  never 
were  any  shares  of  the  said  company  made  out  or  delivered  to  any  person  or  persona,  to  the 
knowledge  or  belief  of  the  deponent ;  that  he  is  not,  and  never  was,  a  shareholder  of  the  said 
company ;  and  that,  having  discovered  that  the  concern  waa  a  mere  fraud,  he  ceased  to  attend 
any  meetings,  or  to  have  anything  to  do  with  it. 
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i^rncyy   forcgoing  facts  did  not  sufficiently  show  that  *the  defendant  was 
^  a  member  of  the  company  at  the  time  when  the  judgment  was 
obtained.  ^ 

PhipHon^  in  support  of  his  rule.  No  doubt  there  are  many  cases 
where  it  has  been  held,  and  perhaps  properly  held,  that  a  party  who  has 
obtained  a  rule,  which  has  been  discharged  because  founded  upon 
defective  materials,  is  not  at  liberty  to  come  again.  That  may  be  a 
reasonable  penalty  for  not  coming  properly  prepared  in  the  first  instance, 
where  it  was  in  the  power  of  the  party  to  have  his  materials  perfect. 
Such  is  the  common  case  of  a  mandamus  moved  for  on  an  insufficient 
demand  and  refusal.  But  in  no  case  has  a  second  application  upon  an 
entirely  new  state  of  things  been  negatived.  And  it  would  operate  great 
hardship  to  extend  the  rule  to  a  case  like  this,  even  if  it  were  a  matter 
of  discretion.  It  is  submitted,  however,  that,  under  this  statute,  the 
court  has  no  discretion  ;  but  that  the  application  is  matter  of  strict  right, 
and  not  of  favour.  The  proceeding  under  the  66th  and  68th  sections 
of  this  act  is  substituted  for  that  directed  by  the  13th  section  of  the  7 
G.  4,  c.  46.  But  for  the  new  practice  introduced  by  the  7  &  8  Vict.  c. 
110,  the  plaintiff  here  would  have  issued  a  scire  faciasy  which  he  might 
have  done  without  the  leave  of  the  court ;  and,  if  he  had  failed  upon  any 
technical  ground,  he  would  have  been  nonsuited,  and  might  have  begun 
again.  [Maule,  J.  Suppose,  instead  of  a  nonsuit,  there  was  a  verdict 
for  the  defendant  on  the  sci.fa.j  might  not  that  verdict,  and  the  judg- 
ment thereon,  be  pleaded  in  bar  to  a  second  set.  fa.  f]  Probably  it 
might,  (a) 

^rpin  *That  Causse  is  a  shareholder,  cannot  be  disputed.  The  3d 
-^  section  of  the  statute  expressly  declares  that  every  one  who  is 
entitled  to  a  share  in  the  concern,  and  who  has  executed  the  deed,  is  a 
shareholder.  Causse  has  executed  the  deed,  and  the  deed  recites  that  he 
is  a  director ;  and  one  of  the  provisions  of  the  deed  is,  that  the  qualifi- 
cation of  a  director  shall  be  the  holding  of  fifty  shares  in  the  co-part- 
nership.(J) 

(a)  I'hat  would  appear  to  depend  on  the  state  of  the  rec4)rd  upon  the  first  $d./a.  If  tlie 
second  tcifa.  called  upon  the  garnishee  to  answer  the  same  cause  of  execution  as  that  set  out 
in  the  former  writ,  a  judgment,  on  verdict,  or  upon  demurrer,  upon  any  pleading  in  bar  of  the 
first  demand  of  execution,  would  be  a  good  bar  to  a  second  demand  of  execution  for  the  same 
cause.  But  a  demand  of  execution  shown  by  the  set.  fa.  to  be  founded  upon  a  notice,  the 
giving  of  which  is  a  condition  precedent  to  the  right  to  execution,  is  not  founded  upon  the  same 
cause  of  execution  as  a  demand  of  execution  in  a  case  where  no  notice  is  required. 

(6;  The  affidavits  filed  in  support  of  the  motion,  stated,  amongst  other  things,  that  the  com- 
pany was  completely  registered  under  the  7  &.  8  Vict.  c.  110,  on  the  9th  of  September,  1846 ; 
that  the  said  company  was  not  a  company  incorporated  by  act  of  parliament  or  charter,  nor 
was  the  liability  of  the  members  thereof  restricted  by  virtue  of  any  letters-patent ;  that  the 
deponent  had  inspected  the  returns  filed  by  or  on  behalf  of  the  company,  in  the  office  for  ih« 
registration  of  joint-stock  companies,  and  the  copy  of  the  deed  of  settlement  of  the  company, 
which  bore  date  the  15th  of  September,  1846,  and  was  enrolled  in  the  said  office  ;  that,  among 
other  returns,  a  consent,  purporting  to  be  signed  by  Dominique  Causse,  to  act  as  one  of  the 
provisional  committee  of  the  company,  and  to  take  one  or  more  shsres  in  the  company,  bear- 
ing date  the  9th  of  January,  1846,  was  duly  filed  in  the  said  office ;  that  Dominique  Causae 
was  also  a  party  to  the  deed  of  settlement  of  the  company,  and  was  appointed  a  director 
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CoLTMAN,  J,(a)  It  seems  to  me  that  no  sufficient  ground  has  been 
shown  to  induce  the  court  to  decline  to  entertain  this  motion  until  the 
costs  of  the  former  *application  are  paid;  for  which  costs  the  party  rmt^ai\ 
has  obtained  an  order,  which  he  may  enforce. 

As'to  the  party's  being  a  shareholder,  there  can  be  no  question:  for, 
by  the  3d  section  of  the  act,  every  person  who  is  entitled  to  a  share  in 
the  concern,  and  who  has  executed  the  deed  of  settlement,  is  a  share- 
holder ;  and  it  is  sworn,  and  is  not  denied,  that  Causse  has  executed  the 
deed.  The  13th  section  provides  that  a  party  once  a  shareholder,  must 
remain  so  until  his  shares  are  divested  out  of  him  by  transfer. 

The  remaining  question  is,  whether  the  court  will  entertain  the  pre- 
sent motion,  the  plaintiflF  having  previously  made  a  similar  motion,  upon 
which  he  failed  for  want  of  a  proper  notice.  If  the  former  rule  had 
been  heard  upon  its  merits, — that  is,  upon  the  question  whether  or  not 
Mr.  Causse  was  a  shareholder  of  the  company, — the  court  would  not,  I 
apprehend,  have  allowed  the  plaintiff  to  reagitate  the  matter.  But, 
upon  the  new  state  of  things  presented  to  us,  the  plaintiff  having  placed 
himself  rectus  in  curid  by  a  new  and  a  proper  notice,  it  appears  to  me 
that  we  may  reasonably  hold  him  to  be  entitled  to  be  heard  again. 

Maule,  J.  I  an^  of  the  same  opinion.  Upon  the  former  occasion, 
the  court  held  that  the  plaintiff  was  not  entitled  to  be  heard,  inasmuch 
as  he  had  not  given  the  proper  ten  days'  notice,  as  required  by  the  act. 
Now,  a  different  state  of  facts  exists.(i)  The  proper  notice  has  been 
given  ;  and  the  plaintiff  is  clearly  entitled  to  the  remedy  he  seeks.  That 
being  so,  it  would  be  preposterous  to  meet  his  application  by  saying  to 
him — "You  now  say  something  which  you  could  and  ought  to  have  said 
upon  the  former  occasion ;  and  therefore  we  will  exclude  you  from  the 


benefit  the  statute  *intended  to  confer  upon  you."     If, — as  is 
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frequently  the  case,((?) — the  plaintiff  had  introduced  something 
upon  this  second  application  which  he  might  have  introduced  before,  then 
the  court  would  probably  have  said  to  to  him — "  Having  once  elected  to 
shape  your  case  in  a  particular  way,  and  failed,  we  will  not  allow  you 
again  to  harass  your  opponent  by  adopting  a  different  course  for  attain* 
ing  the  same  object."  If  a  plaintiff  were  to  apply  to  the  court  as  ad« 
ministrator,  and  failed  for  want  of  letters  of  administration,  he  clearly 
might  come  again  after  having  obtained  them.     Conceiving  that  there 

thereby;  that,  in  the  said  deed  of  settlement  was  contained  a  recital,  that,  since  the  provisional 
registration  of  the  company,  subscription  lists  for  shares  therein  had  been  opened,  and  the  seve- 
ral persons  parties  thereto  had  taken  shares  in  the  said  company,  and  also  a  stipulation  that 
each  director  should  hold  fifty  shares  in  the  said  company ;  and  that  no  transfer  of  any  shares 
by  Dominique  Causse  was  registered  in  the  said  office  up  to  the  6th  of  November,  instant,  on 
which  day  the  deponent  searched  the  returns  of  and  relating  to  the  said  company,  filed  in  the 
snid  office  for  the  registration  of  joint-stock  companies. 

(a)  Wilde,  C.  J.,  was  absent. 

{h)  In  Dixofi  y.  Oliphant,  15  M.  &  W.  152,  a  second  motion  for  an  attachment  for  non-pay 
ment  of  costs,  was  allowed,  upon  a  fresh  demand. 

{€)  Vide  supra,  443. 

2G 
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is  that  well-founded  distinction  between  this  case  and  the  class  of  cases 
to  which  we  have  been  referred,  it  seems  to  me  that  the  plaintiff  is  enti- 
tled to  be  heard. 

Upon  the  other  points  also  I  entirely  agree  with  my  brother  Colthak. 

y.  Williams,  J.  I  am  of  the  same  opinion.  The  present  case  falls 
neither  within  the  principle  nor  the  reason  of  the  rale  which  preclades 
a  second  application  for  the  same  object.  Rule  absolute. 


PhipsoUy  on  a  subsequent  day,  called  the  attention  of  the  court  to 
that  part  of  the  68th  section  of  the  statute  7  &  8  Vict.  c.  110,  which 
enacts  that  ^'  such  form  of  writs  of  execution  shall  be  sued  out  of  the 
courts  of  law  and  equity  respectively,  for  giving  effect  to  the  provision 
in  that  behalf  aforesaid,  as  the  judges  of  such  courts  respectively  shall, 
from  time  to  time,  think  fit  to  order," — observing  that,  no  writs  having 
been  framed  in  accordance  with  that  provision,  as  was  done  under  a 
similar  enactment  in  the  1  &  2  Vict.  c.  110,  s.  20,  the  plaintiff  was 
without  the  means  of  carrying  out  the  rule  which  he  had  obtained. 
^  -»  -.  *V.  Williams,  J.  Before  the  forms  of  writs  were  settled  by 
^^' J  the  judges,  under  the  1  &  2  Vict.  c.  110,  s.  20,  it  was  held 
that  a  party  might,  at  his  own  peril,  frame  a  writ  for  himself :  Erdy  v. 
Martin,  6  M.  &  W.  480. 

Wilde,  C.  J.  The  better  course  probably  will  be,  for  the  plaintiff  to 
prepare  a  writ  in  such  form  as  he  may  be  advised.  He  can  incur  little 
danger  if  he  substantially  pursues  the  form  given  under  the  1  &  2  Vict 
c.  110. 

The  writ  was  accordingly  prepared  and  issued  in  the  following 
form :  — 

"  Victoria,  by  the  grace  of  God,  &c.,  to  the  sheriff  of  Middlesex, 
greeting :  We  command  you,  that  you  take  Dominique  Causse,  if  he 
shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  maj 
have  his  body  before  Our  justices  at  Westminster  immediately  after  the 
execution  hereof,  to  satisfy  Robert  Corder  2162.,  which  he,  the  said 
Robert  Corder,  lately  in  Our  court  before  our  justices  at  Westminster, 
after  the  passing  of  an  act  of  parliament  passed  in  the  session  of  par- 
liament held  in  the  seventh  and  eighth  years  of  Our  reign,  intituled 
'  An  act  for  the  registration,  incorporation,  and  regulation  of  joint-stock 
companies,'  recovered  against  the  Universal  Gas-Light  Company,  in  an 
action  prosecuted  against  the  said  company,  being  a  company  com- 
pletely registered  under  that  act,  and  not  incorporated  by  act  of  parlia- 
ment or  charter,  nor  a  company  the  liability  of  the  members  of  which, 
is  restricted  by  virtue  of  any  letters-patent ;  and,  it  having  been  shown 
to  Our  said  court,  that  due  diligence  has  been  used  by  the  said  Robert 
Corder  to  obtain  satisfaction  of  such  judgment,  by  execution  against  the 
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property  and  effects  of  the  said  company,  and  that  the  said  Dominique 
Causse  is  a  *8hareholder  of  such  company;  and  a  rule  of  the  r-^rr*Q 
•ruid  court  having  been  duly  obtained  for  issuing  execution  against  ^ 
the  said  Dominique  Causse,  as  such  shareholder,  upon  the  said  judg- 
ment, in  pursuance  of  such  judgment,  together  with  interest  on  the  said 
sum  of  216/.,  at  the  rate  of  4Z.  per  cent,  per  annum^  from  the  third  day 
of  February,  in  the  year  of  our  Lord  1848,  on  which  day  the  said  judg- 
ment was  entered  up :  And  whereupon  Our  sheriffs  of  London  lately 
returned  to  Our  justices  at  Westminster,(a)  that  the  said  Dominique 
Causse  was  not  found  in  their  bailiwick :  Whereas  it  is  testified  in  Our 
said  Court  that  the  said  Dominique  Causse  lies  hid  in  your  bailiwick : 
and  have  there  then  this  writ.     Witness,  &c. 

ff)  There  had  been  a  previous  writ  into  London,  where  the  venue  in  the  original  action  was 
iaid. 


HATTER  and  Another  v.  FISH.     Nov.  18. 

A  prima  fade  case  on  the  part  of  the  defendant,  is  sufficient  to  entitle  him  to  enter  a  sugges- 
tion to  deprive  the  plaintiff  of  costs  under  the  9  &  10  Vict.  c.  95,  s.  129. 

Debt,  for  goods  sold  and  delivered,  and  for  money  due  upon  an 
account  stated. 

At  the  trial  at  the  secondaries'  court,  London,  on  the  16th  of  August 
last,  a  verdict  was  found  for  the  plaintiff,  for  81, 15«. 

BtfleSj  Serjt.,  on  a  a  former  day  in  this  term,  obtained  a  rule  calling 
upon  the  plaintiffs  to  show  cause  why  they  should  not  carry  in  the  record^ 
and  why  the  defendant  should  not  be  at  liberty  to  enter  a  suggestion  to 
deprive  the  plaintiffs  of  costs,  under  the  county-courts  *act,  9  &  r*rnq 
10  Vict.  c.  95,  8.  129,  and  why  the  plaintiffs  should  not  pay  the 
costs  of  the  application. 

The  affidavit  of  the  defendant,  upon  which  the  motion  was  founded, 
stated,  amongst  other  things,  that  the  plaintiffs  were  wholesale  glass- 
merchants,  carrying  on  business  at  52  Mark  Lane,  in  the  city  of  London, 
and  that  they  had  carried  on  such  business  there  for  three  years  then 
last  past,  and  upwards;  that  the  plaintiffs  commenced  this  action  against 
the  deponent  on  the  20th  of  July,  1848,  for  the  recovery  of  8Z.  15*. ; 
that,  before  and  at  the  time  this  action  was  commenced,  the  deponent 
dwelt  and  carried*on  his  business  at  Princess  Row,  Pimlico,  in  the  county 
of  Middlesex,  and  that  the  goods  were  delivered  by  the  plaintiffs  to  the 
deponent  at  his  said  residence  in  Princess  Row,  Pimlico,  aforesaid;  that, 
at  the  time  when  this  action  was  commenced^  the  plaintiffs  did  notj  nor 
did  either  of  them^  dwell  more  than  twenty  mihafrom  the  deponent^  btU, 
on  the  contrary  thereof  both  the  said  plaintiffs  then  and  still  did  dwell 
within  twenty  miles  from  the  deponent;  that  the  cause  of  action  arose, 
in  a  material  point,  within  the  jurisdiction  of  the  court  within  which  tho 
deponent  dwelt  and  carried  on  his  business  at  the  time  this  action  was 
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commenced ;  that  the  place  where  the  deponent  dwelt  before  and  at  the 
time  when  this  action  was  commenced  as  aforesaid,  and  where  he  still 
dwelt,  and  where  the  goods  were  so  delivered  as  aforesaid,  was,  at  the 
time  when  this  action  was  commenced,  and  still  was,  within  the  jurisdic- 
tion of  the  county-court  of  Middlesex;  that  such  court  was  opened  and 
established,  and  a  plaint  might  have  been  entered  in  the  said  court  for 
the  said  sum  of  8/.  15«.  before  and  at  the  time  this  action  was  com- 
menced ;  that  the  deponent  then  was  liable  to  be  summoned  to  the  said 
court,  for  the  recovery  of  the  said  sum  of  8/.  15t. ;  that  neither  of  the 
^  above-named  plaintiffs,  nor  was  the  *deponent,  when  this  action 

-■  was  commenced,  nor  had  either  of  them  ever  been,  an  officer  of 
the  said  county-court,  or  of  any  county-court,  nor  was  nor  is  any  officer 
of  the  said  county-court  in  any  way  a  party  to  the  action ;  and  that  the 
judge  who  tried  the  cause  did  not  certify  on  the  back  of  the  record  or 
writ  of  trial  that  the  action  was  fit  to  be  brought  in  any  superior  court. 

The  learned  Serjeant  referred  to  the  58th,  60th,  128th,  and  129th 
sections  of  the  statute,  and  also  to  the  case  of  Butler  v.  Carney,  2 
Exch.  474. 

Simon  now  showed  cause.  He  submitted  that  the  affidavit  was  not 
sufficient  to  entitle  the  defendant  to  enter  a  suggestion,  inasmuch  as  it 
did  not  distinctly  show  that  the  place  of  residence  of  the  plaintiffs  was 
within  twenty  miles  from  the  place  where  the  defendant  dwelt ;  nor  did 
it  state  within  the  jurisdiction  of  which  of  the  eleven  districts  into  which 
the  county  of  Middlesex  is  divided,  the  cause  of  action  arose,  or  the 
parties  respectively  dwelt  or  carried  on  business ;  nor  what  "  material 
point"  of  the  cause  of  action  arose  within  the  jurisdiction. 

ByleSj  Serjt.,  in  support  of  the  rule.  The  affidavits  filed  in  support 
of  the  motion  establish  a  primd  facie  case ;  which  is  all  that  is  required 
to  entitle  the  defendant  to  enter  a  suggestion :  BtUler  v.  Comey.  As 
to  the  residence  of  the  parties,  the  words  of  the  act  are  implicitly 
followed.  [V.  Williams,  J.  It  is  consistent  with  your  affidavit  that 
one  party  may  live  in  one  of  the  eleven  districts  of  the  county  of  Mid- 
dlesex, and  the  other  in  another.]  That  is  hardly  the  fair  result  of  the 
whole  affidavit. 

*^7n  *CoLTMAN,  J. — The  case  of  Butler  v.  Comey  seems  to  esta- 
■^  blish,  that,  to  entite  a  defendant  to  enter  a  suggestion  under  this 
act,  it  is  enough  for  him  to  make  out  a  primd  facie  case.  It  appears  to 
the  court  that  there  is  a  sufficient  statement  of  jurisdiction  here,  to  jus- 
tify the  motion. 

Byles,  Serjt.,  asked  for  costs. 

Maule,  J.  How  can  you  be  entitled  to  the  costs  of  a  suggestion 
which  may,  upon  being  traversed,  turn  out  to  be  false? 

Rule  absolute,  with  costs.(a) 

(a)  In  Peterson  v.  Davis,  antd,  p.  235,  an  affidavit  in  terms  similar  to  those  of  the  affidaWt  id 
the  principal  case, — except  that  it  stated  that  the  defendant  carried  on  his  busineaB  at  No.  llf 
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Fencharch  Street,  in  the  city  of  London,  instead  of  alleging  that  the  defendant  resided  there, 
—was  held  sufficient  to  entitle  the  defendant  to  enter  a  suggestion"-*'  that  the  plaintifls  did  not, 
at  the  time  of  the  commencement  of  the  suit,  dwell  more  than  twenty  miles  firom  the  place 
where  the  defendant  carried  on  his  husinest.**  Bat  that  suggestion,  ante,  p.  247,  was  after- 
wards  (in  Trinity  term,  1849),  held  bad  on  demurrer.    Ante,  pp.  247—253. 


♦ASTLEY  V.  FISHER.    Nov.  10.  [*572 

In  detinue  for  a  deed,  the  defendant  pleaded,  that  he  was  an  attorney  of  the  Supreme  Court  of 
New  South  Wales,  that  the  deed  came  to  his  hands  as  such  attorney,  and  that  the  plaintiff 
was  indebted  to  him  for  fees,  &c.,  as  such  attorney, — ^by  reason  whereof  the  defendant  was 
entitled  to  hold  and  detain  the  deed  as  and  for  a  lien  for  the  money  so  due. 

Replication — that  the  defendant  was  not  entitled  to  hold  or  detain  the  said  deed  as  or  for  a  lien 
for  the  money  in  the  plea  mentioned,  or  any  part  thereof,  pwdo  elformd : — 

Hddy  that  the  replication  was  bad,  for  attempting  to  put  in  issue  matter  of  law. 

Hdd  also,  that  the  plea  was  bad,  inasmuch  as  it  did  not  show  that  the  law  of  New  j^uth 
Wales  was  not  inconsistent  with  the  lien  claimed, — the  9  G.  4,  c.  83,  s.  16,  only  applying  to 
that  colony  all  the  laws  and  statutes  in  force  in  England  at  the  time  of  the  passing  of  that 
act,  not  being  inconsistent  therewith  or  with  any  charter  or  letters-patent,  or  orders  in  coun* 
cil  which  might  be  issued  ra  pursuance  thereof. 

This  was  an  action  of  detinue  for  a  deed. 
«  The  defendant  pleaded, — thirdly,  that,  whilst  the  plaintiff  was  pos« 
sessed  of  the  said  deed  or  writing  in  the  declaration  mentioned,  and 
before  and  at  the  time  of  the  deliuery  thereof  to  the  defendant,  as  in 
the  declaration  mentioned,  and  before  the  detention  thereof,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  1st  of  March,  1836,  and 
thence  until,  &c.,  he,  the  defendant,  was,  and  still  is,  an  attorney  of 
Her  Majesty's  superior  courts  of  law  at  Westminster,  and  a  solicitor  of 
the  high  court  of  Chancery ;  and  the  defendant,  before  and  at  the  time 
of  the  said  delivery  of  the  said  deed  to  the  defendant,  and  before  the 
detention  thereof,  to  wit,  &c.,  was,  and  still  is,  an  attorney  and  solicitor 
of  Iler  Majesty's  Supreme  Court  of  New  South  Wales,  in  Australia, 
practising  for  fees  and  reward ;  that,  the  defendant  being  such  attorney 
of  the  said  Supreme  Court  of  New  South  Wales,  the  plaintiff,  whilst  the 
defendant  was  such  attorney  of  the  sa1ne  court,  theretofore,  and  before 
the  detention  of  the  said  deed,  &c.,  to  wit,  on,  &;c.,  delivered  the  said 
deed  or  writing  in  the  declaration  mentioned,  to  the  defendant,  as  such 
♦attorney  and  solicitor  of  the  said  Supreme  Court  of  New  South  r^crTO 
Wales,  to  do  and  transact  divers  affairs  and  businesses  for  the 
plaintiff,  with  and  in  respect  of  the  said  deed  or  writing,  in  New  South 
Wales,  in  Australia  aforesaid,  and  to  be  used  by  the  defendant,  as  such 
attorney  and  solicitor  of  the  said  Supreme  Court,  in  and^  about  the  doing 
and  transacting  of  the  said  affairs  and  businesses  for  the  plaintiff,  with 
and  in  respect  of  the  said  deed  or  writing,  in  New  South  Wales  afore- 
said f  that  the  same  deed  or  writing  had  ever  since  remained  in  the  pos- 
session of  the  defendant ;  that  the  plaintiff,  before  and  at  the  time  of 
the  delivery  of  the  said  deed  or  writing  to  the  defendant  as  aforesaid, 
and  before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  was,  and  still 
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is,  indebted  to  the  defendant  in  a  large  sum  of  money,  to  wit,  the  sum  of 
80,000/.,  for  work  before  then,  and  in  New  South  Wales,  done  by  the 
defendant  as  such  attorney  and  solicitor  of  the  said  Supreme  Court  of 
New  South  Wales,  for  the  plaintiff,  and  upon  her  retainer,  and  at  her 
request,  and  for  fees  due  and  of  right  payable  from  and  by  the  plaintiff 
to  the  defendant  in  respect  thereof,  and  in  a  large  sum  of  money,  to  wit^ 
the  sum  of  20,000/.,  for  money  paid,  laid  out,  and  expended  by  the 
defendant,  as  such  attorney  and  solicitor  of  the  said  Supreme  Court  of 
New  South  Wales,  for  the  plaintiff,  and  at  her  request ;  and  that^  by 
reason  thereof,  the  defendant,  during  all  the  time  aforesaid,  was,  and 
still  is,  entitled  to  hold  and  detain  the  said  deed  or  writing  as  and  for  a 
lien  for  the  said  sums  of  money  so  due  and  owing  to  him  as  aforesaid,— 
wherefore  the  defendant  had  detained,  and  still  detained,  the  same,  as 
he  lawfully  might  for  the  cause  aforesaid. 

To  this  plea,  the  plaintiff  replied,  that  the  defendant  was  not,  at  the 

time  of  the  commencement  of  this  suit,  entitled  to  hold  or  detain  the  said 

deed  or  writing  as  or  for  a  lien  for  the  said  sums  of  money  in  that  plea 

♦^741  *™®°*io^^^>  ^^  *^y  ^f  them,  or  any  part  thereof,  in  manner  and 

form  as  in  that  plea  alleged, — concluding  to  the  country.  • 

The  defendant  demurred  specially  to  this  replication,  assigning  for 
causes,  that  the  replication  traversed  an  inference  of  law ;  that  it  admit- 
ted the  facts  stated  in  the  plea,  and  gave  no  answer  to  them ;  that,  if  the 
facts  were  put  in  issue,  they  were  multifarious ;  and  that  it  was  an  argu- 
mentative traverse  of  the  plea. 

Channellj  Serjt.,  in  support  of  the  demurrer.  The  replication  is 
clearly  bad,  for  attempting  to  put  in  issue  that  which  is  mere  matter  of 
law.  [Maule,  J.  The  replication  is  clearly  bad  on  that  ground.  Bat 
the  allegation  of  lien  in  the  plea,  is  merely  idle.  If  the  defendant  bad 
claimed  to  be  entitled  to  a  lien  by  the  law  of  New  South  Wales,  that 
would  have  been  an  allegation  of  matter  of  fact,  which  the  replication 
might  have  traversed.]  Assuming  that  the  replication  is  bad,  the 
question  will  be,  whether  the  plea  is  good  in  substance.  It  states  that 
the  defendant  is  an  attorney  of  the  superior  courts  of  law  at  Westminster, 
and  a  solicitor  of  the  high  court  of  Chancery,  and  also  an  attorney  and 
solicitor  of  the  Supreme  Court  of  New  South  Wales ;  that  the  deed  was 
delivered  to  him  as  such  attorney  and  solicitor  of  the  said  Supreme 
Court  of  New  South  Wales,  to  be  used  by  him  as  such  attorney  and 
solicitor  as  last-mentioned,  in  and  about  the  affairs  and  business  of  the 
plaintiff;  that  the  plain  tiff  is  indebted  to  the  defendant  for  work  done  by 
iiim  as  such  attorney  and  solicitor;  and  that  the  defendant  is  entitled  to  a 
lien  upon  the  deed  in  respect  thereof.  There  can  be  no  doubt  that  the 
plea  would  have  been  good,  if  it  had  set  up  a  lien  for  business  done  as  an 
attorney  of  one  of  the  superior  courts  at  Westminster ;  for,  though  the  right 
^^7^1  ^^  ^^^^  ^^  founded  on  contract,  liens  that  have  been  repeatedly 
*'  established,  '''are  judicially  taken  notice  of  by  tlie  courts :  Jaw- 
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daine  v.  LefevrCj  1  Esp.  N.  P.  C.  66.(a)  The  only  question  will  be, 
whether  there  is  any  difference  in  this  respect  between  the  case  of  a  lien 
claimed  by  an  attorney  of  the  Supreme  Court  of  New  South  Wales  and 
that  of  a  lien  set  up  by  an  attorney  of  one  of  the  superior  courts  of 
law  in  this  country.  It  is  submitted  that  there  is  not.  The  Supreme 
Court  of  New  South  Wales  holds  its  sittings  under  the  authority  of  the 
9  G.  4,  c.  83.  The  16th  section  recognises  attorneys  as  officers  of  the 
court :  and  the  24th  section  provides  ^Hhat  all  laws  and  statuteB  in  force 
within  the  realm  of  England  at  the  time  of  the  passing  of  this  act  (not 
being  inconsistent  herewith,  or  with  any  charter  or  letters-patent,  or 
orders  in  council  which  may  be  issued  in  pursuance  hereof),  shall  be 
applied  in  the  administration  of  justice  in  the  courts  of  New  South 
Wales  and  Van  Diemen*s  Land,  respectively,  so  far  as  the  same  can  be 
applied  within  the  same  colonies,"  and  it  gives  the  respective  governors 
power,  in  cases  where  doubts  arise,  to  make  ordinances  declaring  whe- 
ther particular  laws  shall  be  deemed  to  extend  to  their  respective  colo- 
nies or  not.  The  law,  therefore,  that  gives  an  attorney  in  this  country 
a  general  lien,  must  equally  obtain  in  the  colony;  and  the  court  will 
take  judicial  notice  of  it.  It  may  be  conceded  that  the  plea  would  be 
bad,  if  it  were  necessary  to  allege  on  the  face  of  it,  that  the  lien  existed 
by  the  law  of  New  South  Wales. 

Willea  (with  whom  was  Fitzpatrick)^  contrd..  The  statute  9  G.  4,  c. 
83,  does  not  make  the  law  of  Australia  less  a  matter  of  fact  than  the 
law  of  any  other  foreign  country.  The  laws  of  Australia  are  subject  to  be 
modified  *and  altered,  from  time  to  time,  by  orders  in  council  r^er^g 
and  otherwise.  There  may  have  been,  at  the  time  of  the  passing 
of  that  act,  a  law  in  New  South  Wales  that  was  inconsistent  with  the 
lien  here  claimed ;  or,  if  the  law  of  lien  once  prevailed  in  that  country 
to  the  same  extent  as  here,  non  conMat  but  that  it  may  have  been 
altered.  [Maule,  J.  The  9  G.  4,  c.  83,  does  not  import  into  the 
colony  all  the  English  law.  To  make  this  a  good  plea,  therefore, 
it  should  have  contained  a  distinct  allegation  that  the  law  of  New 
South  Wales  was  not  inconsistent  with  the  claim  of  lien  set  up.] 

Channel,  Serjt.,  prayed  leave  to  amend. 

WiUes  objected  that  the  plaintiff, — an  old  lady  of  eighty, — had  sus- 
tained great  injury  by  the  detention  of  the  deed. 

CoLTMAN,  J.  The  defendant  must  produce  an  affidavit  that  there  is 
good  ground  for  amending  the  plea ;  otherwise  there  must  be  judgment 
for  the  plaintiff. 

An  affidavit  was,  on  a  subsequent  day,  produced ;  but  the  court  did 
not  deem  it  satisfactory. 

Judgment  for  the  plaintiff 

(a)  And  tee  BrandAo  ▼.  Bamett,  3  Man.  Gr.  &  S.  519.      * 
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To  a  count  by  an  endorsee  against  the  acceptor  of  a  bill  of  exchange,  the  defendant  pleaded, 
that  the  drnwer*8  endorsement  was  in  blank  ;  that,  when  the  bill  became  payable,  and  thence 
until  the  making  of  the  agreement  after-mentioned,  the  bill  was  lawfully  held  by  one  1. 
Shakspeare  Williams  for  value  ;  that,  whilst  I.  Shakspenre  Williams  was  the  lawful  bolder 
thereof,  it  was  agreed  between  the  defendant  and  the  said  I.  Shakspeare  Williams,  that  the 
defendant  should  pay  him  10/.,  part  of  the  amount  of  the  bill,  in  cash,  and  should  deliver  him 
hia  the  defendant's  promissory  note  for  15/.  I5«.,  at  three  months' date,  for  the  residue;  that, 
afterwards,  and  whilst  the  said  I.  Shakspeare  Williams  was  the  lawful  holder,  and  after  the 
bill  became  due,  and  before  the  plaintiff  became  possessed  of  it,  or  had  any  title  in  respect 
of  it,  the  defendant,  in  pursuance  of  the  agreement,  paid  the  10/.  to  I.  Shakspeare  Williams, 
and  made  and  delivered  to  him  a  note  for  15/.  15«.,  and  paid  the  same  when  due ;  that  the 
bill  was  overdue  when  the  plantiflT  first  took  and  received  it,  and  before  the  plaintiflThad  any 
title  in  or  to  the  same ;  and  that  the  defendant  had  not,  nor  had  he  at  any  time  had  know- 
ledge of  the  first  or  christian  name  of  the  said  I.  Shakspeare  Williams  otherwise  or  to  a 
greater  extent  than  as  sH  forth  hy  the  Maid  initial  letter,  nor  had  the  defendant  been  able  to 
obtain  knowledge  of  the  said  first  name  otherwise  or  to  a  greater  extent  than  as  aforesaid, 
although  he  had  made  due  and  proper  inquiries  in  that  behalf: — 

Held,  that  the  plea  sufficiently  alleged  that  Williams  had  a  legal  interest  in  the  bill,  and  that 
the  bill  was  paid,  when  due,  to  the  lawful  holder : 

Held  also, — on  special  demurrer, — that  the  christian  name  of  Williams  was  sfofiicieotly 
alleged. 

Assumpsit.  The  first  count  of  the  declaration  was  upon  a  bill  of  ex- 
change drawn  by  one  Hind  upon,  and  accepted  by,  the  defendant,  and 
endorsed  by  Hind  to  the  plaintiff. 

Plea,  to  the  first  count — that  the  endorsement  by  Hind  was  in  blank, 
and  that,  when  the  bill  became  payable,  and  thence  until  the  making  of 
the  agreement  thereinafter  mentioned,  the  said  bill  was  lawfully  held  by 
one  I.  Shakspeare  Williams,  for  value  ;  that,  whilst  the  said  I.  Shaks- 
peare Williams  was  the  lawful  holder  thereof,  it  was  agreed  by  and 
between  the  defendant  and  the  said  I.  Shakspeare  Williams,  that  the  de- 
^^1^1  ^^^^^^^  should  pay  to  the  said  I.  Shakspeare  Williams  part  of  *th6 
amount  of  the  said  bill,  to  wit,  lOZ.  in  cash,  and  that  the  defend- 
ant should  then  make  and  deliver  to  the  said  I.  Shakspeare  Williams  bis, 
the  defendant's,  promissory  note,  payable  to  the  order  of  the  said  I. 
Shakspeare  Williams,  for  the  sum  of  151,  ld«r.,  payable  at  three  months 
after  the  date  thereof,  on  account  of  the  residue  of  the  said  bill,  interest, 
charges,  and  claims  whatsoever  in  respect  of  the  said  bill ;  that  after- 
wards, and  whilst  the  said  I.  Shakspeare  Williams  was  the  lawful  holder, 
and  after  the  bill  became  due,  and  before  the  plaintiff  became  possessed 
thereof,  or  had  any  title  in  respect  of  the  bill,  or  to  any  part  of  the 
amount  thereof,  in  pursuance  of  the  agreement,  the  defendant  paid  the 
said  I.  Shakspeare  Williams  the  sum  of  lOZ.,  and  made  and  delivered  to 
him  the  said  note  for  151.  15s.,  and  paid  the  same  when  it  became  dae; 
that  the  said  bill  was  overdue  when  the  plaintiff  first  took  and  received 
the  same,  and  before  the  plaintiff  had  any  title  in  or  to  the  said  bill,  or 
any  part  of  the  amount  thereof;  that  the  defendant  had  not,  nor  had  he 
at  any  time  had,  knowledge  of  the  first  or  christian  name  of  the  said  I. 
Shakspeare  Williams,  otherwise  or  to  a  greater  extent  than  as  set  forth 
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bj  the  said  initial  letter y  nor  had  the  defendant  been  able  to  obtain 
knowledge  of  the  said  first  name,  otherwise  or  to  a  greater  extent  than 
as  aforesaid,  although  he  had  made  due  and  proper  inquiries  in  that 
behalf, — verification. 

Special  demurrer,  assigning  for  causes,  amongst  others, — that  the 
plea  was  an  argumentative  and  insufficient  plea  of  payment, — that  no 
sufficient  excuse  was  stated  for  the  omission  of  the  first  or  christiun  name 
of  the  person  designated  as  I.  Shakspeare  Williams, — and  that  the  title 
of  I.  Shakspeare  Williams  to  the  said  bill  was  not  shown  with  sufficient 
certainty. 

Joinder  in  demurrer. 

Hawkim  {vilth.  whom  was  Bernard)^  in  support  of  *the  demur-  p^^-^^ 
rer.  1.  In  Stephen  on  Pleading,(a)  it  is  laid  down  broadly,  that  L  * 
the  christian  names  of  all  persons,  whether  parties  to  the  suit  or  not, 
should  be  stated  in  full  in  pleading,  or  the  omission  excused :  unless, 
therefore,  the  averment  of  excuse  at  the  end  of  this  plea  is  sufficient, 
the  plea  is  bad  on  special  demurrer.  In  Appelmans  v.  Blanche,  14  M. 
&  W.  154,  the  omission  of  the  christian  name  of  a  person  mentioned  in 
pleading,  was,  in  the  absence  of  an  averment  of  excuse  for  such  omis- 
sion, held  fatal.  "If,"  said  Parke,  B.,  "you  had  declared  upon  it  as 
a  written  engagement,  and  had  described  the  party  as  *a  certain  person 

mentioned  in  the  said  writing  as Marchand,*  it  might  have  been 

sufficient:  but,  as  it  is,  the  declaration  is  defective,  unless  you  can  in 
every  case  leave  out  the  christian  names  of  the  persons  mentioned  in  the 
pleading.  There  is  a  special  provision  in  the  3  &  4  W.  4,  c.  42,  as  to 
bills  of  exchange,  but  that  applies  only  to  the  names  of  parties  to  the 
suit."  A  defective  statement  of  a  christian  name  is  equally  fatal.  Thus, 
in  Levy  v.  Webh^  15  Law  Journ.,  N.  S.,  Q.  B.,  407,  a  declaration  on  a 
bill  of  exchange,  by  endorsee  against  acceptor,  averred  that  one  J.  C. 
Pawle  made  his  bill  of  exchange,  which  the  defendant  accepted,  an<l  that 
J.  G.  Pawle  endorsed  it  to  the  plaintifi*;  and  it  was  held  ill,  on  special 
demurrer.  So,  in  Cratty  v.  Fields  lb.  408,  to  a  count  upon  an  account 
stated,  the  defendant  pleaded,  that,  a  horse-race  being  about  to  be  run, 
an  illegal  lottery  was  set  up,  upon  the  terms  that  the  adventurers  therein 
should  consist  of  seventy  members,  who  should  pay  15«.  each ;  that  Mr. 
R.  should  be  treasurer,  and  Mr.  S.  the  secretary;  that  *the  r-^^-,^ 
names  of  the  horses  should  be  put  on  separate  cards,  in  one  box,  ^ 
and  the  names  of  the  adventurers,  on  separate  cards,  in  another  box  ; 
that  two  disinterested  persons  should  draw  these  cards  by  ciiance,  one 
from  each  box,  alternately;  and  that  the  person  whose  name  was  drawn 
next  after  the  name  of  the  winning  horse,  should  be  paid,  out  of  the 
subscriptions,  24Z. ;  that  the  plaintiff,  the  defendants,  and  others  became 

{a)  4th  edit.  331,  5th  edit.  33^;  citing  Buckley  v.  Bice  Thomas,  Plowd.  128  a,  and  Botnt  v. 
Soacht  1  M.  &.  S.  304 ;  which  cases  -merely  show  that  it  is  not  necessary  to  state  the  number 
(Plowd.)  or  the  names  (1  M.  6l  S.)  of  persons  whose  number  or  names  are  unknown. 
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adventurers,  and  paid  the  same  sum  each  to  Mr.  S.  and  the  defendants; 
and  that  the  plaintiff  became  the  winner,  &c. :  and  it  was  held,  on  special 
demurrer,  that  the.  plea  was  defective,  for  not  stating  the  christian 
names  of  the  persons  therein  mentioned, — no  reason  being  assigned  for 
the  omission.  Lord  Denman,  in  delivering  the  considered  judgment  of 
the  court  in  these  two  cases,  said :  ^^  The  question  in  Levy  v.  Wehb^  and 
the  remaining  question  in  Gatty  v.  Fields  turned  on  the  propriety  of 
inserting,  in  Levy  v.  Wehhy  the  initial  letters  of  the  name  of  a  third 
person,  and,  in  Qatty  v.  Fieldy  the  prefix  of  *  Mr.,'  instead  of  a  christian 
name.  We  think,  that,  where  that  omission  occurs,  not  in  a  description 
of  some  instrument  in  writing,  but  in  a  general  statement  of  some  trans- 
action between  the  parties,  which  is  the  foundation  of  the  action,  this  is 
a  valid  objection  upon  special  demurrer.  We  must  presume  that  every 
person  has  a  christian  name,  and  it  ought,  therefore,  to  have  been 
inserted,  unless  some  sufficient  reason  is  assigned  for  the  omission."  In 
Esdaile  v.  Maclean^  15  M.  &  W.  277,  in  an  action  by  an  endorsee 
against  the  drawer  of  a  bill  of  exchange,  the  bill  was  stated  to  have  been 
drawn  upon  '^  one  W.  Watson,'*  and  the  count  was  held  bad  on  special 
demurrer ;  Parke,  B.,  observing, — "  You  cannot  depart  from  the  rule 
of  the  common  law,  without  showing  that  such  is  the  designation  of  the 
party  in  the  bill ;  otherwise,  you  may,  in  every  case,  describe  a  party 
*^^11  *^^  ^^^  initials.  You  have  no  right  under  the  statute  to  deng- 
^  nate  a  party  by  his  initials,  unless  he  is  so  designated  in  the 
instrument;  then  you  ought  to  show  that  he  was  so  designated."  In 
Tamer  v.  Fittj  3  Man.  6r.  &  S.  701,  this  court  intimated  a  simi- 
lar opinion,  and  refused  to  set  aside  a  demurrer  on  that  ground, 
as  frivolous.  And  in  Nash  v.  Colder^  5  Man.  Gr.  &  S.  177,  the 
declaration  described  the  defendant  as  "William  Henry  W.  Cal- 
der ;"  and,  upon  a  motion  to  set  aside,  as  frivolous,  a  demurrer  upon 
that  ground,  Maule,  J,,  said,  "  The  letter  '  W.*  certainly  cannot  be  a 
name  of  baptism.  This  is  not  a  misnomer,  but  an  incorrect  description 
of  the  party.  I  should  incline  to  say  that  the  declaration,  which  alleges 
no  excuse  for  so  describing  the  defendant,  is  bad,  and  would  recommend 
the  plaintiff  to  amend  on  payment  of  costs.  The  demurrer  clearly  is 
not  frivolous."  Here,  the  letter  I.  certainly  is  not  the  whole  of  the 
party's  Christian  name :  i.t  least  two  letters  (a)  are  requisite  to  the  con- 
stiniction  of  a  name.  [Maule,  J.  A  vowel,  which  is  in  itself  a  word, 
and  may  be  pronounced  separately,  may  be  a  name ;  though  a  conso- 
nant, which  is  incapable  of  being  pronounced  without  the  addition  of  a 
vowel,  cannot.]  That  cannot  be  so  here,  for,  it  is  distinctly  averred 
that  "I."  is  the  initial  only  of  the  party's  christian  name. 

2.  The  plea  is  further  defective,  in  omitting  to  show  when  the  alleged 

(a)  The  English  long  1  is  in  reality  a  diphthong;  and  its  sound  is  represented  in  other  lan- 
guages by  two  letters. 
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endorsement  in  blank  was  made,  or  that  the  bill  was  delivered  by  the 
drawer  to  I.  Shakspeare  Williams.  It  merely  states,  that  when  the  bill 
became  payable,  and  thence  until  the  making  of  the  agreement  in  the 
plea  mentioned,  the  bill  was  lawfully  held  by  Williams.  [Maulb,  J. 
The  ''  holder"  means,  the  person  legally  entitled  to  hold  the  bill.  A 
party  is  held  to  more  strictness  in  stating  his  own  title  than  that 
*of  a  third  person.  The  plea  suflSciently  alleges  that  Williams  r*coo 
was  the  lawful  holder  after  endorsement.]  *■ 

3.  The  plea  is  bad  in  substance.  It  professes  to  answer  the  whole  of 
the  cause  of  action  in  the  first  count,  whereas,  in  truth,  it  is  an  answer 
only  as  to  lOZ.  [Maule,  J.  It  alleges  an  agreement  between  the  par- 
ties, that  10?.  should  be  paid  on  account  of  the  bill,  and  a  promissory 
note  for  151.  15«.  given  for  the  residue ;  and  that  the  money  was  paid 
and  the  note  given.]  It  should  have  been  stated  that  the  money  was 
paid  and  received,  and  the  note  given  and  accepted,  in  satisfaction  of 
the  bill  pro  tanto.  [Maule,  J.  It  is  stated  that  what  was  done, 
was  done  in  satisfaction  of  the  bill.]  There  is  no  answer  as  to  the 
damages. 

Corriej  contr^,  was  desired  to  confine  himself  to  the  misnomer, — the 
court  observing,  that,  as  to  the  rest,  the  plea  was  an  abundant  answer  to 
the  demand  in  the  first  count.  I.  is  not  necessarily^an  initial  letter  in 
this  case.  A  man  may  be  christened  I.  Mr.  Unthank  says  he  knows 
a  person  who  w(m  so  christened.  [Maule,  J.  The  only  difficulty  here 
arises  from  the  concluding  averment  in  the  plea, — the  allegation  of 
excuse.]  At  the  most,  that  is  mere  surplusage,  and  cannot  vitiate. 
Where  the  party  pleading  has  no  knowledge,  and  no  means  of  know- 
ledge, of  the  complete  christian  name  of  a  third  person,  he  is  not  bound 
to  set  it  out :  Stephen  on  Pleading,  5th  edit.,  338,  suprk  579. 

CoLTMAN,  J.(a)  The  objection  in  question  is  one  to  which  we  are  not 
very  willing  to  yield :  and  I  think  we  may  also  escape  from  it  by  assum- 
ing, as  appears  to  have  been  done  in  other  cases,  that  I.  may  be  this 
man's  christian  name. 

*Maulb,  J.  Stephen  seems  to  lay  it  down  that  inability  to  r^coo 
state  the  true  christian  name  of  a  party  is  a  sufficient  excuse  for  ^ 
its  omission.  But,,  however  that  may  be,  I  think  we  are  at  liberty  to 
assume  that  this  person's  true  christian  name  is  ^^I.  Shakspeare, "(i) 
The  averment  at  the  conclusion  of  the  plea,  by  no  means  excludes  this 
supposition.  There  is  not  necessarily  a  final  letter  in  this  man's  chris- 
tian name,  because  I.  is  called  an  initial.     Where  one  makes  a  devise  to 

(a)  WildCf  C.  J.,  was  absent  by  reason  ofiUness. 

(h)  The  plea  appears  to  treat  **  Shakspeare^*  as  part  of  the  turname.  If  it  were  part  of  the 
christian  name,  it  would  not  be  true,  as  the  defendant  has  alleged  in  his  plea,  that  he  had  no 
knowledge  of  the  christian  name  of  Williams,  except  so  far  as  it  might  be  gathered  from  the 
initials ;  since  he  would  have  possessed  full  information  as  to  the  second  portion  of  the  chris- 
tian name. 
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his  first  son,  having  only  one,  the  person  so  designated  as  the  firtit  son 
would  take,  though  a  second  should  never  come  in  eMe,{a) 

V.  Williams,  J.,  concurred.  Judgment  for  the  defendant.(6) 

Hawkim  prayed  leave  to  withdraw  his  demurrer,  and  reply ;  but  the 
court  refused  to  grant  it. 

(u)  If  A.  devised  to  C.  by  the  description  of  the/r«<  son  of  his  marriage  with  his  laie  wife 
B.,  few  persons  would  suspect  that  A.  never  had  any  other  son.  If  A.  devised  to  the  jirst  son 
of  B.,  and  it  appeared  that  two  persons  answering  the  name  of  B.  had  died  before  the  date  of 
the  will,  one  leaving  two  sons,  the  other  one,  it  can  hardly  be  doubted  that  the  elder  of  the 
two  sons  would  take. 

(//)  Quare,  whether,  upon  the  whole,  less  violence  would  not  have  been  done  to  the  language 
of  the  plea,  even  by  reading  "  Ishakipeare*'  as  one  word,  than  by  treating  i.  as  an  initial-fiDal. 

And  see  Kinnersley  v.  Knott,  18  Law  Journ.  N.  S.,  C.  P.  281,  post,  T.  T.  1849.  7  Man. 
Gr.  &  S. 
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Where  the  precise  time  of  the  happening  of  an  event  is, — with  reference  to  the  purpose  fbr 
which  it  is  alleged  in  pleading,— of  the  essence  of  that  event,  the  circumstance  of  its  being 
alleged  in  pleading  under  a  videlicet,  does  not  render  it  immaterial. 

In  debt,  the  defendant  pleaded,  thnt,  after  the  accruing  of  the  causes  of  action,  and  before  the 
commencement  of  the  suit,  to  totV,  on  the  22d  of  November,  1843,  a  petition  for  the  protec- 
tion of  the  defendant  from  process,  was  duly,  and  according  to  the  statute  in  such  case  made, 
presented  by  the  defendant  to  the  court  of  bankruptcy  ;  that  afterwards,  and  before  the  com* 
mencement  of  the  suit,  to  wit,  on  the  29th  of  January,  1844,  a  final  order  for  protection  and 
distribution  was  made  in  the  matter  of  the  said  petition,  by  a  commissioner  duly  authoriied 
in  that  behalf,  and  that  the  causes  of  action  accrued  before  the  date  of  the  filing  of  the  petition. 

Special  demurrer, — for  that  the  plea  did  not  disclose  any  suflicient  answer  to  the  action,  as  the 
final  order  must  be  presumed  to  have  been  made  according  to  the  statutes  in  force  imnaedi* 
ately  before  the  commencement  of  the  suit,  or  at  the  time  of  pleading,  viz.  the  5  &  6  Vici. 
c.  116,  as  amended  by  7  &  8  Vict.  c.  96,  and  a  final  order  under  those  statutes,  only  protects 
the  person  of  the  defendant  from  arrest  for  debts  and  causes  of  action  accruing  before  the 
filing  of  the  petition,  and  is  no  bar  to  afi  action  for  the  recovery  of  such  debts ;  that,  if  the 
defendant  intended  to  set  up  as  a  defence,  a  final  order  made  after  the  passing  of  the  5  &6 
Vict.  c.  116  (Nov.  1,  1842),  and  before  the  passing  of  the  7  &  8  Vict.  c.  96  (Aug.  9,  18*4^ 
the  plea  should  have  distinctly  alleged  that  the  said  final  order  was  made  after  the  panittg 
of  the  former  act,  and  before  the  passing  of  the  latter  act ;  that  the  plea  was  uncertain  and 
ambiguous,  and  the  plaintiff  could  not  take  a  safe  issue  thereon,  for  that  the  defendant  might 
prove  the  plea  by  the  production  of  a  final  order  made  after  the  passing  of  the  7^8  Vict,  c 
96,  which,  for  the  reasons  before  mentioned,  would  be  no  answer  to  the  action  ;  that  it  was 
uncertain  on  what  final  order  the  defendant  relied,  or  under  what  statute  the  plea  was 
pleaded  ;  and  that,  as  the  dates  in  the  plea  were  all  laid  under  a  videlicet,  the  plaintiflf  coald 
not  tell  with  certainty  when  the  final  order  was  made : — 

Held,  that  the  plea  was  good,  and  that  it  showed,  with  sufficient  certainty,  that  the  order  was 
made  after  the  passing  of  the  5  &  6  Vict.  c.  116,  and  before  the  passing  of  the  7  &  8  Victc. 
96 ;  and  that  the  allegation  of  time,  being  material,  must,  if  traversed,  be  proved  as  laid, 
though  laid  under  a  videlicet. 

Debt,  for  goods  sold  and  delivered,  money  had  and  received,  and  upon 
an  account  stated. 

Plea, — that,  after  the  accruing  of  the  several  debts  and  causes  of  action 

in  the  declaration  mentioned,  and  before  the  commencement  of  this  suit, 

to  wit,  on  the  22d  of  November,  1843,  a  petition  for  the  protection  of 

*^851   *^^®  defendant  from  process,  was  duly,  and  according  to  the 

-'   statute  in  such  case  made,  presented  by  the  defendant  to  Her 
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Majesty's  court  of  bankruptcy ;  that  thereupon,  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  oc  the  29th  of  January,  1844,  a 
final  order  for  protection  and  distribution  was  made,  in  the  matter  of  the 
said  petition,  by  Sir  G.  F.  W.,  knight,  a  commissioner  of  the  said  court 
of  bankruptcy  duly  authorized  in  that  behalf;  and  that  the  said  several 
debts  and  causes  of  action  in  the  declaration  mentioned,  and  every 
of  them,  and  every  part  thereof,  were  contracted  before  the  date  of 
the  filing  of  the  said  petition  in  the  said  court  of  bankruptcy, — verifi- 
cation. 

Special  demurrer,  assigning  for  cause,  amongst  others,  that  the  plea 
does  not  disclose  any  sufficient  answer  to  the  action ;  for,  the  final  order 
in  the  plea  mentioned  must  be  presumed  to  have  been  made  according 
to  the  statutes  in  force  immediately  before  the  commencement  of  this 
suit,  or  at  the  time  of  plea  pleaded,  viz.,  the  5  &  6  Yict.  c.  116,  as 
amended  by  the  7  &  8  Vict.  c.  96 ;  and  that  a  final  order  under  those 
statutes,  only  protects  the  person  of  the  defendant  from  arrest  for  the 
debts  and  causes  of  action  before  the  date  of  filing  his  petition,  and  is 
no  bar  to  an  action  for  the  recovery  of  such  debts; — that,  if  the 
defendant  intended  to  set  up  as  a  defence  a  final  order  made  after 
the  passing  of  the  5  &  6  Vict.  c.  116,  and  before  the  passing  of  the 
7  &  8  Vict.  c.  96,  the  plea  should  have  distinctly  alleged  that  the  said 
final  order  was  made  after  the  passing  of  the  former  act,  and  before  the 
passing  of  the  latter  act ;  that  the  plea  is  uncertain  and  ambiguous,  and 
the  plaintiff  cannot  take  a  safe  issue  thereon,  for  that  the  defendant 
might  prove  the  said  plea  by  the  production  of  a  final  order  made  after 
the  passing  of  the  7  &  8  Vict.  c.  96,  which,  for  the  above  reasons,  would 
not  be  an  answer  to  the  action ;  and  that  *it  is  uncertain  on  r^ecog 
what  final  order  the  defendant  relies,  or  under  what  statutes  the 
plea  is  pleaded,  and,  <i%  the  dates  in  the  plea  are  all  laid  under  a  vide- 
licet, the  plaintiff  cannot  tell  with  certainty  when  the  said  final  order 
was  made,  &c. 

C,  Pollock,  in  support  of  the  demurrer.  The  question  turns  upon  the 
construction  of  the  5  &  6  Vict.  c.  116,  ss.  1,  4  and  10, 'and  the  7  &  8 
Vict.  c.  96,  ss.  4  and  22.  The  1st  section  of  the  5  &  6  Vict.  c.  116  (a), 
enacted,  ^'  that,  if  any  person,  not  being  a  trader  within  the  meaning  of 
the  statutes  then  in  force  relating  to  bankrupts,  or,  if  any  person,  being 
such  trader,  but  owing  debts  amounting  in  the  whole  to  less  than  300Z., 
should  give  notice,  according  to  the  schedule  to  the  act  annexed,  to  one- 
fourth  in  number  and  value  of  his  creditors,  and  should  cause  the  same 
notice  to  be  inserted  twice  in  the  London  Gazette,  and  twice  in  some 
newspaper  circulating  within  the  county  wherein  he  resided,  he  might 
present  a  petition  for  protection  from  process  to  the  court  of  bank- 
ruptcy, if  he  had  resided  twelve  calendar  months  in  London  or  within 
the  London  district,  or  to  the  commissioner  of  bankruptcy  in  the 
country  within  whose  district  he  might  have  resided  twelve  calendar 
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months,  which  petition  should  have  annexed  to  it  a  full  and  true  sche- 
dule of  his  debts,  with  the  names  of  his  creditors,  and  the  dates  of  con- 
tracting the  debts,  severally,  the  nature  of  the  debt,  and  the  secnritv 
(if  any)  given  for  the  same,  and  also  the  nature  and  amount  of  his  pro- 
perty, and  of  the  debts  owing  to  him,  with  their  dates,  and  the  names 
of  his  debtors,  and  the  nature  of  the  securities  (if  any)  which  he  might 
have  for  such  debts ;  and  which  petition  should  also  set  forth  any  pro- 
posal which  he  might  have  to  make  for  payment,  in  whole  or  in  part, 
of  his  debts;  and  it  should  thereupon  be  lawful  for  the  judge,  or 
^ro^-j  •commissioner,  of  the  court  of  bankruptcy,  to  whom,  by  any  order 

of  the  court,  as  thereinafter  provided,  the  same  should  be 
referred,  or  for  the  commissioner  in  the  country,  to  whom  the  petition 
should  be  presented,  to  give,  upon  the  filing  of  such  petition,  a  pro- 
tection to  the  petitioner  from  all  process  whatever,  either  against  his 
person  or  his  property  of  every  description,  which  protection  should 
continue  in  force,  and  all  process  be  stayed,  until  the  appearance  of  the 
petitioner  in  court  as  thereinafter  provided ;  and  that,  upon  the  pre- 
sentation of  any  such  petition,  all  the  estate  and  efi*ects  of  the  petitioner 
should  forthwith  become  vested  in  the  official  assignee,  who  should  be 
nominated  by  the  commissioner  acting  in  the  matter  of  the  said  petition," 
&c.  The  4th  section  enacted,  ^^  that  the  commissioner  so  authorized,  or 
the  commissioner  in  the  country,  as  the  case  might  be,  should,  on  the 
day  notified  by  such  notice  as  aforesaid,  proceed  to  examine  upon  oath 
the  petitioner,  and  any  creditor  who  might  attend  such  examination,  and 
any  witness  whom  the  petitioner  or  any  creditor  might  call ;  and  the 
said  commissioner  might  adjourn  the  examination  from  time  to  time,  and 
summon  to  be  examined  before  him  any  debtor  of  such  petitioner,  or  any 
creditor  of  such  petitioner,  or  any  other  person  whose  evidence  might 
appear  necessary  for  the  purposes  of  the  inquiry ;  and,  if  it  should  appear 
to  the  said  commissioner  that  the  allegations  in  the  petition  and  the 
matters  in  the  schedule  were  true,  and  that  the  debts  of  the  petitioner 
were  not  contracted  by  any  manner  of  fraud  or  breach  of  trust,  or  any 
prosecution  against  the  petitioner  whereby  he  had  been  convicted  of  any 
ofi*ence,  or  without  having,  at  the  time  of  becoming  indebted,  reasonable 
assurance  of  being  able  to  pay  the  debts,  and  that  such  debts  were  not 
^roQ-i   contracted  by  reason  of  any  judgment  in  any  *proceeding  for 

breach  of  the  revenue  laws,  or  in  any  action  for  breach  of  promise 
of  marriage,  seduction,  &c.,  and  that  the  petitioner  had  made  a  full  dis- 
covery of  his  estate,  effects,  debts,  and  credits,  and  had  not  parted  with 
any  of  his  property  since  the  presenting  of  his  petition, — it  should  then 
be  lawful  for  the  said  commissioner  to  cause  notice  to  be  given,  that,  on 
a  certain  day  to  be  named  therein,  he  would  proceed  to  make  an  order, 
nnless  cause  were  shown  to  the  contrary, — which  order  should  be  called 
a  final  order,  and  should  be  for  the  protection  of  the  person  of  the 
petitioner  from  all  process,  and  for  the  vesting  of  his  estate  and  effects 


6  MANNING,  GRANGER,  &  SCOTT.  588 

in  an  official  assignee,  to  be  named  by  sucb  commissioner,  together  with 
an  assignee  to  be  chosen  by  the  majority  in  number  and  value  of  the 
creditors  who  might  attend  before  the  commissioner  on  such  day,  or  for 
the  carrying  into  effect  such  proposal  as  the  petitioner  should  have  set 
forth  in  his  petition,"  &c.  And  the  10th  section  enacted,  ^^  that,  if  any 
action  or  suit  were  brought  against  any  petitioner  for  or  in  respect  of 
any  debt  contracted  before  the  date  of  filing  his  petition,  it  should  be  a 
sufficient  plea  in  bar  of  the  said  action  or  suit,  that  sttch  petition  had 
been  duly  presented,  and  a  final  order  for  protection  and  distri- 
bution made  by  a  commissioner  duly  authorized;  whereof  the  pro- 
duction of  the  order,  signed  by  the  commissioner,  with  proof  of  his 
handwriting  should  be  sufficient  evidence."  This  plea  would  have 
been  a  sufficient  plea  in  bar,  under  that  statute:  Cook  v.  Henson^ 
1  Man.  Gr.  &  S.  908.  The  7  &  8  Vict.  c.  &6,  has,  however,  made  an 
alteration  in  the  law.  The  4th  section  of  that  act  vests  in  the 
assignee  all  the  property  of  the  petitioner,  both  present  and  future ;  - 
and  the  22d  section  enacts  '^  that  the  final  order  to  be  made  under  the 
^provisions  of  the  said  actj  as  amended  by  this  act^  shall  protect  r^c cog 
the  person  of  the  petitioner  from  being  taken  or  detained  under 
any  process  whatever^  in  the  cases  thereinafter  mentioned,  that  is  to  say, 
from  all  process  in  respect  of  the  several  debts  and  sums  of  money  due, 
or  claimed  to  be  due,  at  the  time  of  filing  the  petition,  from  such  peti- 
tioner, to  the  several  persons  named  in  his  schedule  as  creditors,  or  as 
claiming  to  be  creditors,  for  the  same  respectively,  or  for  which  such 
person  shall  have  given  credit  to  such  petitioner  before  the  time  of  filing 
such  petition,  and  which  were  not  then  payable,  or  in  respect  of  the 
claims  of  any  other  persons  not  known  to  such  petitioner  at  the  time  of 
making  the  final  order,  who  may  be  endorsees  or  holders  of  any  nego- 
tiable securities  set  forth  in  such  schedule.*'  In  Toomer  v.  Gingell,  3 
Man.  Gr.  &  S.  322,  it  was  held,  that  a  final  order  for  protection  under 
this  clause,  was  not  pleadable  in  bar, — such  order  being  a  mere  personal 
protection,  and  the  statute  containing  no  provision  equivalent  to  the  10th 
section  of  the  5  &  6  Vict.  c.  116.  This  matter  was  recently  considered 
by  the  court  of  Exchequer,  in  Jacobs  v.  Hyde  and  Platell  v.  Bevill^  2 
Exch.  508,  where  that  court  came  to  a  different  conclusion,  upon  the 
construction  of  the  statute,  from  that  arrived  at  by  this  court  in  Toomer 
V.  GringelL  In  Jacobs  v.  Hyde,  however,  the  plea  was  framed  under  the 
10th  section  of  the  5  &  6  Vict.  c.  116,  and  in  Platell  v.  Bevill  the  plea 
distinctly  stated  that  the  final  order  was  made  after  the  passing  of  the 
first,  and  before  the  passing  of  the  second  act.  [Maule,  J.  The  court 
of  Exchequer  seem  to  have  thought,  that  a  plea  under  the  5  &  6  Vict. 
c.  116,  might  be  sustained  by  evidence  of  a  petition  and  order  under  the 
7  &  8  Vict.  c.  96.]  That  may  very  well  be,  and  yet  the  plea  might  be 
bad,  if  specially  demurred  to.  The  '^'defendant  here,  should  have  r^coA 
set  out  all  the  requisites  to  constitute  a  good  plea  in  bar  under 
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sect.  4.  [Y.  Williams,  J.  The  dates  though  laid  under  a  videlicet 
are  material,  and  therefore  must  be  regarded :  Bissex  v.  Bmex,  3 
Burr.  1729,  Burr.  S.  C.  540,  No.  175.  ^Upon  the  face  of  the  plea,  there- 
fore, it  appears  that  the  order  in  this  case  was  made  after  the  passing  of 
the  first  act,  and  before  the  passing  of  the  second ;  and,  if  so,  ex  concerns, 
the  plea  is  good.]  No  doubt,  when  time  is  an  essential  part  of  a  contract, 
the  circumstance  of  its  being  laid  under  a  videlicet,  will  make  no  differ- 
ence. But  that  rule  cannot  apply  here.  If  the  plaintiff  had  taken 
issue  upon  this  plea,  it  might  have  been  proved  by  the  production  of  a 
final  order  under  the  7  &  8  Vict.  c.  96.  The  court  will  not  take  judicial 
notice  of  an  act  that  is  not  properly  stated  in  the  pleadings. 

Peteradarff,  contra.  The  plea  states  that  the  defendant's  petition  waf 
presented  on  the  22d  of  November,  1843,  and  that  a  final  order  for  pro- 
tection and  distribution  was  made  in  the  matter  of  the  said  petition  on 
the  29th  of  January,  1844.  Now,  the  5  &  6  Vict.  c.  116,  received  the 
Royal  assent  on  the  12th  of  August,  1842,  and  came  into  operation  on 
the  1st  of  November  in  that  year ;  and  the  7  &  8  Vict.  c.  96,  received 
the  Royal  assent  on  the  9th  of  August,  1844.  The  court  will  take 
judicial  notice  of  the  time  of  the  passing  and  coming  into  operation 
of  public  statutes :  and  therefore  they  can  see  that  the  only  statute  in 
operation  to  which  the  plea  could  refer,  was,  the  5  &  6  A^ict.  c.  116. 
The  issue  clearly  would  not  have  been  sustained  by  the  production 
of  an  order  under  the  7  &  8  Vict.  c.  96.  [Coltman,  J.  The 
date  would  be  material,  if  the  order  were  good  under  the  first  act, 
^.Q.-i  '^'and  bad  under  the  second.  But,  would  it  be  so,  if  the  decision 
of  the  court  of  Exchequer  in  Jacobs  v.  JEFyde  and  Platel  v.  BeviU 
is  correct  ?]  The  date  is  part  of  the  description  of  the  document.  Where 
an  averment  is  material,  the  addition  of  a  videlicet  does  not  render  it 
immaterial :  Skinner  v.  Andrews,  1  Saund.  169 ;  Grimwood  v.  Barrit, 
6  T.  R.  460.(a)  So,  if  the  day  laid  in  a  declaration  be  material,  it  most 
be  proved,  notwithstanding  it  be  laid  under  a  videlicet :  The  Queen  v. 
Bai7iesy  2  Ld.  Raym.  1265,  1272,  2  Salk.  680,  6  Mod.  191 ;  The  King 
V.  Stevens,  5  East,  244.  The  decision  of  the  court  of  Exchequer  in 
Jacobs  V.  Hyde  and  Platel  v.  Bevill  shows  that  the  effect  of  the  final 
order  is  the  same  under  either  statute.  [Maule,  J.  Suppose  it  be 
necessary  to  have  recourse  to  the  second  act,  would  not  the  plea  be  bad, 
for  not  showing  that  the  proceeding  took  place  after  the  7  &  8  Vict  c 
96,  came  into  operation  ?  If  you  are  to  suppose  the  defendant  to  mean 
what  he  says,  the  plea  would  be  good.  The  court  will  take  judicial 
notice  of  the  statute  to  which  the  plea  refers.  [Maule,  J.  But  not  of 
the  time  when  a  fact  happened.]  If  the  court  should  think  the  dates  not 
materially  alleged,  the  defendant  is  entitled  to  rely  upon  the  last  act. 
RoiiFE,  B.,  in  delivering  the  judgment  of  the  court  of  Exchequer  in  Pla- 
tel V.  Bevill, — after  adverting  to  the  material  provisions  of  the  5  &  6 
(a)  And  see  2  Wma.  Saund.  291,  n.  (a),  5th  edit. 
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Vict.  c.  116,  and  7  &  8  Vict.  c.  96,— says,  (2  Exch.  521) :  "  Considering 
the  two  acts  together  as  one  system,  we  see  no  reason  to  suppose  that 
the  legislature, — which  clearly  meant  to  give  facilities  to  the  debtor  to 
obtain  his  discharge, — intended  also  to  limit  the  operation  of  that  dis- 
charge under  the  new  act,  all  his  property,  present  and  future,  being 
disposed  of  for  the  benefit  of  creditors  in  the  same  way  in  both 
*act8.  We  think  that  the  legal  effect  of  the  discharge  is  the  r*rQ.2 
same  in  both  acts,  and  that  the  effect,  inartificially  described  in  '- 
the  10th  section,  belongs  just  as  much  to  an  order  under  the  second  as 
under  the  first  act.  This  view  of  the  two  acts  differs  from  that  which 
my  brother  Maulb  is  reported  to  have  taken  in  the  case  of  Toomer  v. 
GingelL  The  question  in  that  case  was  not  fully  argued,  the  learned 
counsel  for  the  defendant  having,  after  taking  time,  acted  upon  the  im- 
pression, as  to  the  meaning  of  the  second  act,  which  its  language  is,  at 
first  sight,  so  likely  to  create,  and  abandoned  the  argument.  Upon  the 
best  consideration  we  can  give  to  these  acts,  we  think  that  the  impression 
was  a  wrong  one,  and  that  the  effect  of  the  final  order  is  the  same  under 
both  acts." 

Pollock,  in  reply.  If  the  plaintiff  had  taken  issue  upon  this  plea,  it 
might  have  been  supported  by  proof  of  an  order  made  under  the  7  &  8 
Vict.  c.  96.  Looking  at  the  nature  of  the  allegation  only,  and  not  to 
matters  dehors  the  record,  the  dates  are  altogether  immaterial.  In 
Parkinson  v.  Wighthead,  2  M.  &  G.  329,  2  Scott,  N.  R.  620,  the  decla- 
ration stated  that  theretofore,  to  wit,  on  the  Slst  of  May,  1825,  by  an 
agreement  in  writing,  the  defendant's  testator  agreed,  within  two  years 
from  Midsummer  then  next,  to  build  certain  houses ;  and  alleged  for 
breach,  that  the  houses  at  the  commencement  of  the  action  (1839)  were 
unbuilt,  contrary  to  the  agreement :  and  it  was  held  bad  on  general 
demurrer,  for  not  showing  that  two  years  from  Midsummer  next  after 
the  making  of  the  agreement,  had  elapsed  previously  to  the  commence- 
ment of  the  suit.  TiNDAL,  G.  J.,  addressing  the  counsel  for  the  plain- 
tiff, said — "  If  you  had  gone  to  trial,  this  allegation  would  have  been 
satisfied  by  proof  of  an  agreement  *made  in  1837.**  [Coltman,  r^cgo 
J.  It  does  not  appear  that  the  court  were  agreed  in  that  case. 
My  brother  Stephen  elected  to  amend.  Maulb,  J.  The  majority  of 
the  court  seem  to  have  thought  that  the  defect  there  was,  the  absence 
of  a  statement  as  to  when  the  two  years  began.  For,  looking  at  the 
record,  it  does  not  appear  that  the  court  could  see  at  what  time  the  writ 
issued.  The  declaration  seems  to  have  been  bad.  The  judges  may 
have  thought,  that,  as  it  did  not  appear  when  the  suit  was  commenced, 
the  allegation  of  the  day  was  not  material  at  all ;  for,  taking  it  either 
way,  the  declaration  was  insufficient.  It  seems  that  I  was  then  impressed 
with  the  view  I  now  take, — that  a  material  allegation  is  not  rendered 
immaterial  by  being  laid  under  a  videlicet.']  Suppose  the  fact  should 
turn  out  to  be  that  there  were  two  orders  in  this  case,  one  under  each 
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statute ;  if  the  dates  were  stated  materially,  the  defendant  would  be  fixed 
to  the  production  of  one  or  other  of  them  ;  but,  by  stating  them  as  here, 
he  might  produce  either,  at  his  election. 

CoLTMAN,  J.  This  is  a  perfectly  good  plea,  provided  the  discharge 
of  the  insolvent  took  place  at  the  time  therein  mentioned.  The  plea 
would  have  been  bad  in  substance,  if  it  had  not  shown  that  the  order 
was  made  after  the  passing  of  the  5  &  6  Vict.  c.  116. 

Maule,  J.  I  am  of  the  same  opinion.  There  is  abundant  authori^ 
to  show  that  a  material  averment  must,  though  under  a  videlieety  be 
proved  as  laid.  If  a  plea  alleges  that  a  certain  event  took  place  after 
the  passing  of  a  particular  statute,  the  defendant  is  not  bound  down  to 
.prove  that  the  event  took  place  after  the  passing  of  the  act,  and  before 
the  commencement  of  the  suit,  otherwise  tlian  by  stating  the  dates  under 
*f;Qj.i  *  videlicet;  and,  in  that  case,  proof  that  the  event  *occurred  on 
^  any  day  after  the  passing  of  the  act,  and  before  the  commence- 
ment of  the  action,  will  be  sufficient.  But,  if,  in  such  a  case,  the  plea 
states  the  dates  without  a  videlicet^  then  the  allegation  of  dates  becomes 
material  and  traversable;  as  was  held  in  Bissex  v.  Bissex^  8  Burr. 
1729.  That  was  an  action  of  debt  on  a  bond  dated  the  28th  of  March, 
1764,  conditioned  to  perform  an  award,  to  be  made  and  delivered  on  or 
before  the  21st  of  May  then  next  following.  The  defendant  pleaded 
^'  that  the  arbitrators  did  not  make  any  award  on  or  before  the  21st  of 
May."  To  this  the  plaintiff*  replilBd  ^^  that  the  arbitrators  in  the  said 
condition  mentioned,  after  the  making  of  the  said  writing  obligatory, 
and  before  the  exhibiting  the  bill  of  the  plaintiff,  to  wit^  on  the  2l8t  day 
of  May  in  the  said  condition  mentioned,  did  make  their  award;  and 
thereby  ordered  Edward  Bissex,  the  defendant,  to  pay  56Z.  due  to  the 
plaintiff,  on  divers  accounts,  from  John  Bissex,  deceased,  the  defendant's 
father."  The  defendant  demurred  specially  to  this  replication,  assign- 
ing for  cause  ^'  that  it  does  not  show  that  the  said  award  was  made  and 
ready  to  be  delivered  to  the  parties  on  or  before  the  21«^  of  May;  but 
the  pretended  time  of  making  the  said  award  is  included  under  a  fnde- 
licet,  and  not  made,  or  attempted  to  be  made,  part  of  the  issue  in  this 
cause."  But  Yates,  J.,  said  (p.  1730) :  "  The  time  of  making  the 
award  is  material :  and  therefore  this  allegation  of  it  shall  be  taken 
affirmatively,  (a)  And  the  date  of  the  award  appears  to  be  so.  The 
defendant  might  have  taken  issue  upon  it."(6)  Mr.  Pollock  has  endea- 
voured to  distinguish  this  case,  on  the  ground  of  the  averment  hen* 
being  required  to  show  that  the  matter  took  place  after  the  passing  of 
*5951  *^^®  5  &  6  Vict.  c.  116,  and  before  the  passing  of  the  7  &  8  Vicr. 
c.  96.  That  is  shown  by  alleging  that  it  took  place  on  a  certain 
day,  which,  in  fact,  was  after  the  passing  of  the  one  act,  and  before  the 
passing  of  the  other.     The  date,  therefore,  was  material,  and  the  plea 

(a)  Or,  as  Mr.  Justice  Wilmot  says,  "  to  be  a  potitive  avtrmeniJ" 

(b)  And  see  Farley  v.  Briant,  5  N.  &  M.  42,  48. 
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is  good  in  substance  as  well  as  in  form.    I  therefore  think  the  defendant 
must  have  judgment. 

V.  Williams,  J.  I  am  of  the  same  opinion.  Since  the  case  of 
£is9ez  V.  Bis9ex,  I  believe  it  has  never  been  doubted,  even  on  special 
demurrer,  that  matter  that  is  material  and  necessary  to  be  alleged,  is  not 
the  less  material  and  traversable  because  it  is  laid  under  a  videlicet 
The  doubt  that  has  sometimes  occurred,  is,  whether  an  immaterial  aver 
inent  is  made  material  by  the  omission  of  the  videlicet 

Judgment  for  the  defendant. 
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To  a  count  against  the  maker  of  a  promissory  note,  payable  on  demand,  the  defendant  pleaded 
— that,  at  the  time  of  the  making  of  the  note,  the  plaintiff  was  illegally  possessed  of  goods 
of  the  defendant,  and  wrongfully  detained  the  same,  without  any  right  or  title  so  to  do,  nnd 
refused  to  give  them  up  unless  the  defendant  wuuld  make  and  deliver  to  him  a  promissory 
note  for  20r,  payable  on  demand ;  that  the  defendant,  in  order  to  regain  possession  of  his 
goods,  and  for  no  other  purpose,  made  and  delivered  to  the  plaintiff  the  note  in  the  first  count 
mentioned ;  and  that,  except  as  before  mentioned,  there  never  was  any  value  or  ronsidora- 
tion  whatever  for  the  making  of  the  note  : — 

fleU,  per  Coltman,  J.,  and  Maule.  J.,  duhitanU  Williams,  J.,  that  the  plea  wns  bad.  for  not 
showing  the  circumstances  under  which  the  plaintiff  became  possessed  of  the  goods,  and 
negativing  any  colour  or  pretence  of  right  in  the  plaintiff  to  detain  them. 

A  further  plea  stated  that  there  were  certain  accounts  between  the  plaintiff  and  the  defendant, 
upon  which  the  plaintiff  alleged  that  a  balance  was  due  to  him  ;  that  thereupon  the  defend- 
ant, at  the  request  of  the  plaintiff,  and  on  the  faith  of  such  allegation,  made  nnd  dclivpred  to 
the  plaintiflf  the  note  in  the  first  count  mentioned,  for  and  on  account  of  the  said  alleged 
balance  ;  that  the  note  was  made  and  delivered  to  the  plaintiff  on  the  condition  thai  he  should 
not  demand  payment  thereof  unless  it  should  appear  that  such  balance  was  due  ;  that,  at  the 
time  of  the  making  of  the  note,  there  was  not  any  balance  or  sum  of  money  whatever  due 
from  the  defendant  to  the  plaintiff,  nor  was  the  defendant  then  indebted  to  the  plaint  iff  in  any 
sum  of  money  whatever ;  and  bo  the  defendant  said,  that,  except  ai  aforetaid,  there  nevei 
was  any  value  or  consideration  whatever  for  the  making  of  the  said  note : — 

Heidi  that  the  plea  was  a  good  plea  of  want  of  consideration, — that  the  agreement  therein 
alleged  did  not  negative  the  absolute  contract  stated  in  the  note, — and  that  it  was  not  neces- 
sary  that  the  plea  should  allege  that  the  agreement  not  to  enforce  the  note,  if  no  debt  were 
due,  was  in  writing. 

Debt.  The  first  count  was  upon  a  promissory  note  for  20Z.,  made  by 
the  defendant  to  the  plaintiff  on  the  26th  of  August,  1846,  payable  on 
demand. 

Second  plea, — that,  before  and  at  the  time  of  the  making  of  the  said 
promissory  note  as  in  the  first  count  mentioned,  the  plaintiff  was  ille- 
gally possessed  of  certain  goods  and  chattels  of  the  defendant,  and 
wrongfully  and  illegally  detained  the  same  from  the  defendant,  without 
any  right  or  title  so  to  do,  and  refused  to  give  up  the  same  to  the 
defendant,  although  often  requested  so  to  do,  unless  he  the  defendant 
woald  make  his  *promissory  note  in  writing,  and  would  thereby  r#cQ»T 
promise  to  pay  to  the  plaintiff  the  sum  of  201.  on  demand,  and 
deliver  the  said  note  to  the  plaintiff:  that  thereupon  the  defendant,  in 
order  to  regain  possession  of  his  said  goods  and  chattels,  did,  to  wit,  on 
the  day  and  year  in  the  first  count  mentioned,  make  the  said  promissory 
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note  in  manner  and  form  as  therein  alleged,  and  delivered  the  same  to 
the  plaintiff  for  the  purpose  aforesaid,  and  for  no  other  purpose,  and  on 
no  other  account  whatsoever ;  and  that,  except  as  thereinbefore  men- 
tioned, there  never  was  any  value  or  consideration  whatever  for  the 
making  of  the  said  note,  and  that  the  plaintiff  then  held,  and  always 
held  the  said  promissory  note  without  any  value  or  consideration  what- 
ever,— verification. 

Special  demurrer,  assigning  for  causes, — that  the  said  second  plea 
sets  up,  by  way  of  avoidance  of  the  promissory  note  in  the  first  count  of 
the  declaration  mentioned,  matter  which  amounts  in  law  to  an  allegation 
that  the  said  note  in  the  said  first  count  was  obtained  by  the  plaintiff 
from  the  defendant  by  duress  of  the  goods  of  him  the  defendant,  and 
that,  although  the  said  second  plea  confesses  the  contract  in  the  said 
first  count  mentioned,  it  nevertheless  fails  to  set  forth  any  sufficient, 
avoidance  of  the  same,  nor  does  it  allege  that  the  said  goods  and  chat- 
tels, or  any  part  thereof,  in  the  said  second  plea  mentioned,  were 
unlawfully  seized  by  the  plaintiff  for  the  purpose  of  enforcing  the  deli- 
very of  the  said  note  by  the  defendant  to  the  plaintiff,  or  for  the  purpose 
of  enabling  the  plaintiff  to  extort  from  the  defendant  money  which  was 
not  due  from  him  the  defendant  to  the  plaintiff; — that  the  said  second 
plea  is  uncertain  and  ambiguous,  in  this,  to  wit,  that  it  does  not  appear, 
in  and  by  the  said  second  plea,  how,  and  in  what  manner,  the  plaintiff 
was  illegally  possessed  of  the  said  goods  and  chattels  of  the  defendant, 
*^Q«n  ^^^  ^^^  ^^®  plaintiff  *8afely  take  issue  upon,  or  traverse,  the 
J  said  averment,  without  involving  in  his  traverse  matter  of  law ; — 
that,  assuming  the  said  plea  to  set  up,  not  matter  amounting  to  duress 
of  the  goods  of  the  defendant,  but,  on  the  contrary,  an  agreement  by  the 
defendant  to  make  the  said  note  in  consideration  of  his  having  his  said 
goods  and  chattels  delivered  up  to  him  by  the  plaintiff,  yet  such  agree- 
ment should  have  been  stated  in  the  said  second  plea,  to  have  been  in 
writing,  and  contemporaneous  with  the  making  of  the  said  note  ; — that 
the  said  second  plea  is  double  and  multifarious,  in  this,  to  wit,  that  it 
sets  up  two  matters  in  answer  to  the  said  first  count,  that  is  to  say,  that  the 
said  note  was  obtained  by  duress  of  the  defendant's  goods,  and,  further, 
that  the  said  note  was  made  without  consideration  ; — and  that  the  said 
second  plea  is  in  other  respects  bad,  informal,  and  insufficient. 

Third  plea, — that,  before  the  making  of  the  promissory  note  in  the 
said  first  count  mentioned,  there  had  been  and  then  were  certain 
accounts  between  the  plaintiff  and  the  defendant,  and  the  plaintiff,  at 
the  time  of  the  making  of  the  said  note,  alleged  that  there  was  then  a 
balance  due  from  the  defendant  to  him  the  plaintiff  on  such  account, 
which  was  unpaid  and  unsettled ;  that,  thereupon,  he,  the  defendant,  to 
wit,  on  the  day  and  year  in  the  said  first  count  mentioned,  at  the  request 
of  the  plaintiff,  and  on  the  faith  of  such  allegation  of  the  plaintiff,  made 
and  delivered  to  the  plaintiff  the  said  promissory  note  in  the  said  first 


6  MANNING,  GRANGER,  &  SCOTT. 


count,  for  and  on  account  of  the  said  alleged  balance  so  stated  bj  the  plain- 
tiff to  be  then,  at  the  time  of  the  making  and  delivery  of  the  said  note, 
due  on  the  said  accounts  from  the  defendant  to  the  plaintiff,  and  on  the 
condition  that  the  plaintiff  should  not  demand  payment  of  the  said  note, 
unless  it  should  appear  that  such  balance  was  due :  and  the  defendant 
in  fact  said,  that,  at  the  time  of  the  making  of  the  said  note,  there 
was  not  any  '^balance  or  sum  of  money  whatever  due  from  the  ^^^qq 
defendant  to  the  plaintiff  on  the  said  accounts  or  unsettled  claim,  ^ 
as  alleged  by  the  plaintiff,  nor  was  the  defendant  then  indebted  to  the 
plaintiff  in  any  sum  of  money  whatever,  as  the  balance  of  or  on  such 
accounts,  or  in  respect  thereof;  and  90  the  defendant  said,  that,  except 
as  aforesaidj  there  never  was  any  value  or  consideration  whatever  for 
the  making  of  the  said  note,  and  that  the  plaintiff  then  held,  and  always 
held  the  same,  without  any  value  or  consideration  whatever, —  verifi- 
cation. 

Special  demurrer,  assigning  for  causes, — that  the  third  plea  neither 
traverses,  nor  sufficiently  avoids,  the  causes  of  action  to  which  it  is 
pleaded, — that  it  is  not  averred,  nor  doth  it  sufficiently  appear  in  or  by 
the  said  plea  how,  or  in  what  manner,  the  defendant  became  or  was  dis* 
charged  from  the  promises  or  the  causes  of  action  therein  mentioned ; — ^ 
that  it  is  an  argumentative  denial  of  the  making  of  the  note  set  forth  in 
the  first  count; — that  the  matter  of  defence  advanced  by  that  plea,  should 
have  been  shown  to  be  contained  in  some  written  instrument  or  agree- 
ment between  the  parties,  made  contemporaneously  with  the  making  of 
the  said  note,  and  that,  it  not  being  so  shown,  it  is  to  be  taken  that  the 
condition  therein  mentioned,  was  an  oral  agreement  only ; — that  the  said 
third  plea  tenders  an  immaterial  issue,  and  presents  no  allegation  which 
the  plaintiff  can  traverse  in  such  a  way  as  shall  raise  an  issue  decisive 
of  the  action  on  the  merits ; — that,  if  the  condition  in  that  plea  referred 
to,  was  a  condition  precedent  to  the  plaintiff's  right  to  recover  on  the 
said  note,  the  said  plea  is  bad,  as  an  argumentative  denial  of  the  contract 
therein  set  forth,  and,  on  the  other  hand,  if  the  said  condition  did  not 
form  a  condition  precedent,  the  plea  shows  no  answer  whatever  to  the 
action ; — that  the  plea  is  also  double  and  multifarious,  in  this,  *to  r^gnn 
wit,  that  it  sets  up  two  matters  in  answer  to  the  said  first  count, 
that  is  to  say,  that  the  said  note  was  given  on  a  condition  which  turns 
out  not  to  have  been  fulfilled,  and  also  that  the  note  was  made  without 
any  consideration  whatever ; — that  no  certain,  single,  or  material  issue 
can  be  taken  by  the  plaintiff  upon  the  said  plea ; — that  it  is  calculated 
needlessly  to  perplex,  embarrass,  and  prejudice  the  plaintiff  in  his  repli- 
cation ;  and  that  it  is  in  other  respects  bad,  uncertain,  informal,  and 
insufficient. 

Joinder  in  demurrer. 

C<mchy  in  support  of  the  demurrer.     The  second  plea  is  bad  on  several 
grounds.     Duress  of  goods  clearly  can  be  no  answer  to  an  action  on  the 
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note :  Skeate  v.  Beaky  11  Ad.  &  E.  983,  8  P.  &  D.  597.  Parke,  B., 
in  Atlee  v.  Backhouse^  3  M.  &  W.  633,  650,  says :  ^'  There  is  no  doubt 
of  the  proposition  laid  down  bj  Mr.  Erle^  that,  if  goods  are  wrongfully 
taken,  and  a  sum  of  money  is  paid,  simply  for  the  purpose  of  obtainmg 
possession  of  those  goods  again,  without  any  agreement  at  all,  especially 
if  it  be  paid  under  protest,  that  money  can  be  recovered  back ;  not 
on  the  ground  of  duress,  because  I  think  that  the  law  is  clear, — 
although  there  is  some  case  in  Yiner's  Abridgment(a)  to  the  con- 
trary,— that,  in  order  to  avoid  a  contract  by  reason  of  duress,  it 
must  be  duress  of  a  man's  person,  not  of  his  goods ;  and  it  is  so  laid 
^^6011  '^'^^^^  ^^  Sheppard's  Touchstone,  page  61 :  but  the  ground  is, 

-'  that  it  is  not  a  voluntary  payment.  If  my  goods  have  been 
wrongfully  detained,  and  I  pay  money  simply  to  obtain  them  again,  that, 
being  paid  under  a  species  of  duress  or  constraint,  may  be  recovered 
back ;  but,  if,  while  my  goods  are  in  possession  of  another  person,  I 
make  a  binding  agreement  to  pay  a  certain  sum  of  money,  and  to 
receive  them  back,  that  cannot  be  avoided  on  the  ground  of  duress." 
Whether  the  plea  intends  to  set  up  that  defence,  or  want  of  consideration, 
does  not  appear :  the  plea  is  ambiguous  in  this  respect.  Further,  the 
plea  is  bad  for  duplicity.  A  plea  containing  two  distinct  defences,  is 
not  the  less  a  double  plea  because  one  of  the  defences  is  badly  pleaded: 
Stephens  v.  Underwood,  4  N.  C.  655,  6  Scott,  402.  [Coltman,  J.  If 
one  defence  is  bad  in  substance,  the  plea  will  not  be  double.]  Certainly 
not.  The  court  cannot  see  what  was  the  value  to  the  defendant  of  the 
redelivery  up  of  the  goods.  [V.  Williams,  J.  A  plea  of  no  con- 
sideration, simply,  amounts  to  nothing :  the  defendant  is  bound  to  show 
how  the  defence  of  want  of  consideration  arises.]  In  Atkinson  r. 
DavieSj  11  M.  k  W.  236,  Parke,  B.,  says :  ^'  Under  the  new  pleading 
rules,  it  is  not  enough  to  state  that  a  note  or  bill  was  given  ttnthaiU  eon- 
stdercUion,  but  the  cause  of  the  making  or  drawing  must  be  stated 
affirmatively;  as,  that  it  was  made  for  the  accommodation  of  another: 
Stoughton  v.  Lord  Kilmorey,  2  C.  M.  &  R.  72.  This  plea  would,  there- 
fore, have  been  bad  on  special  demurrer,  if  it  had  stated  merely  that 
i^aficyy  there  was  no  consideration.**    [Maulb,  J.     ^Surely  this  is  a  plea 

-'  setting  up  want  of  consideration  as  subsidiary  to  the  other  de- 
fence :  there  might  have  been  value  given,  as  well  as  delivering  up  the 
goods.]  Then  the  only  defence  left  is  the  duress  of  goods,  which  the 
cases  cited  show  to  be  no  answer.  The  defendant  might  have  been 
entitled  to  bring  detinue  or  trover  for  the  goods:  still  it  might  have  been 
advantageous  to  him  to  get  them  back  without  litigation,  and  in  specie^ 

{a)  Vin.  Abr.  title  Vuregg  (B),  pi.  3 ;  1  Roll.  Abr.  687.  The  case  cited  by  Rolle,  and  trans- 
lated by  Viner,  ia,  20  Aaa.  14,  where  it  ia  aaid  by  Rolle  to  have  beeo  adjudged  that  a  deed 
made  by  dureaa  of  gooda,  ia  void.  But,  upon  referring  to  the  caae  (Abbot  of  A.  in  Sumy't 
case,  20  Aaa.  fo.  72,  pi.  14'>,  it  will  be  aeen,  that,  upon  the  jury  finding  that  there  had  been 
dureaa  by  taking  the  Abbot*a  cattle,  they  were  aaked  by  the  court  whether  there  had  been 
dureaa  by  impriaonment ;  which  queation  they  anawered  in  the  negative.    The  releaae  madi 
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instead  of  being  compelled  to  resort  to  his  remedy  for  damages.  The 
defendant  having  given  the  note  voluntarily,  and  with  full  knowledge  of 
all  the  facts,  he  is  bound  by  his  agreement.  [Maule,  J.  It  has  been 
held  that  an  action  for  money  had  and  received  will  not  lie  to  recover  back 
money  paid  for  the  release  of  cattle  wrongfully  taken  as  damage  feasant : 
Linden  v.  Hooper^  Cowp.  414  ;(a)  replevin  being  the  appropriate  remedy.] 
Here,  the  goods  might  have  been  illegally  distrained :  such  a  stnu  of 
facts  is  consistent  with  what  is  alleged.  To  make  the  plea  a  good 
answer  to  the  action,  it  should  have  shown  facts  that  would  have  sus- 
tained an  action  for  money  had  and  received.  [Y.  Williams,  J.  In 
Parker  v.  The  Great- Western  Railway  Company^  7  M.  &  G.  258,  7 
Scott,  N.  R.  83*5,  where  the  company  having  made  unreasonable  charges 
for  the  carriage  of  goods  to  one  particular  carrier,  who  had  paid  them 
under  protest,  this  court  held  that  he  might  recover  the  amount  of  such 
payments  in  an  action  for  money  had  and  received,  upon  the  ground 
that  such  payments  were  not  voluntary,  but  were  made  in  order  to 
induce  the  company  to  do  that  which  they  were  bound  to  do,  without 
requiring  such  payments.]  There  the  money  was  paid  under  protest ; 
and  that  ^circumstance  was  much  relied  on  by  the  court,  r^cno 
[Maule,  J.  It  is  difficult  to  say  that  this  plea  shows  more  than  ^ 
one  defence.] 

The  third  plea  is  double :  it  alleges,  that,  before  the  making  of  the 
note,  there  were  certain  accounts  between  the  plaintiff  and  the  defendant, 
upon  l^hich  the  plaintiff  alleged  that  there  was  a  balance  due  to  him, 
and  that,  upon  the  faith  of  that  allegation,  the  defendant  made  and 
delivered  to  the  plaintiff  the  note  in  the  first  count  mentioned ;  and, 
further,  that  the  note  was  made  and  delivered  on  the  condition  that  the 
plaintiff  should  not  demand  payment  thereof,  unless  it  should  appear 
that  such  balance  was  due :  it  then  goes  on  to  allege  that  there  was  no 
balance  due  from  the  defendant  to  the  plaintiff,  that,  except  as  aforesaid, 
there  never  was  any  value  or  consideration  for  the  making  of  the  note, 
and  that  the  plaintiff  holds,  and  always  held,  the  same  without  any  value 
or  consideration.  The  plea,  therefore,  presents  two  defences, — a  fraudu- 
lent misrepresentation  that  a  balance  was  due, — and  that  the  note, 
thougli  upon  the  face  of  it  purporting  to  be  payable  on  demand,  was,  in 
truth,  payable  only  upon  a  condition.  [Maule,  J.  I  cannot  discover  any 
allegation  of  fraud :  the  utmost  it  amounts  to  is,  a  mere  mistake.  The 
only  consistent  construction  to  put  upon  the  plea,  is,  to  hold  that  the 
words   "except   as   aforesaid"  apply  to  all  the  allegations    therein.] 

by  the  Abbot,  without  the  assent  of  his  convent,  was  held  to  be  void  as  against  the  king,  on 
the  ground  of  collusion  between  the  Abbot  and  the  releasee,  who  had  fraudulently  omitted  to 
plead  the  release  found  by  the  jury.  And  see  the  same  case  reported  (as  an  original  case,  and 
not  as  a  mere  abridgment  of  the  case  in  Lib.  Ass.)  Fits.  A6r.  tit.  Verdicts  pi.  32. 

{o)  Replevin  would  also  have  Iain  in  the  case  of  tortious  taking  cited  from  the  Book  of  As- 
sizes, supra,  600  (f).  Vide  Marsh,  110,  pi.  188;  Nightingale  v.  Adanu^  1  Show.  91 ;  Dore  %. 
P^ilkinson,  2  Stark.  N.  P.  C.  288.     And  see  R.  Broker* t  cote,  M.  6  H.  6,  fo.  9,  pi.  4. 
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Assuming  the  latter  part  of  the  plea  to  set  up  a  contemporaneous  agree- 
ment to  vary  the  terms  of  the  note  declared  on,  it  should  have  alleged 
that  the  agreement  was  in  writing.  In  an  action  upon  a  bill  or  note,  it 
is  not  competent  to  the  defendant  to  give  parol  evidence  to  show  that  it 
was  agreed,  at  the  time  of  the  acceptance  of  the  bill,  or  the  making  of 
the  note,  that  the  defendant  should  not  be  called  upon  to  pay  the  bill 
according  to  its  tenor :  Byles  on  Bills,  p.  72.  [V.  Williams,  J.  The 
*R041  ^ll^S^^i^^  ^B  introduced  '^'here  rather  with  a  view  to  negative  the 
^  finality  of  the  accounts.] 

Peacock^  contri.  The  second  plea  in  substance  is  a  special  plea  of 
want  of  consideration :  the  other  circumstances  are  introduced  merely 
for  the  purpose  of  showing  how  it  was  that  there  was  no  consideration 
for  the  making  of  the  note.  There  is  nothing  in  the  plea  to  militate 
against  the  doctrine  laid  down  in  Lindon  v.  Sooper  or  Atki'Man  t. 
J)avie9y  or  the  dictum  of  Parke,  B.,  in  Atlee  v.  Backhouse.  The 
defendant  clearly  was  not  bound  to  go  on  and  aver  that  the  goods  were 
not  distrained  for  rent,  or  as  damage  feasant,  or  to  negative  every  other 
state  of  facts  from  which  a  consideration  might  be  implied.  It  is  enough 
if  the  plea  shows  a  primd  facte  answer.  [Mauls,  J.  You  say,  in 
effect — The  plaintiff  complains  of  the  defendant's  not  paying  the  note. 
The  defendant  answers, — *'  The  reason  why  I  did  not  pay  it,  was,  that 
it  was  given  to  you,  the  plaintiff,  under  an  agreement,  that,  in  considera^ 
tion  of  my  giving  it,  yon  would  re-deliver  to  me  certain  goods  of  mine 
which  were  illegally  detained  by  you."  That  is  alleging  somethifg  like 
an  authority  to  the  defendant,  from  the  plaintiff,  not  to  pay  the  note. 
Could  the  plaintiff  traverse  the  whole !  The  principle  of  the  exception 
in  Crogate8  case,  8  Go.  Rep.  48  a,  is,  that  the  matter  sought  to  be  set 
up  is  especially  within  the  knowledge  of  the  other  party.]  There  was 
no  such  objection  as  this  taken  to  the  plea  in  Atktn$an  v.  Davies.  And 
in  Aitley  v.  Reynolds,  2  Stra.  915,  it  was  held  that  money  paid  under 
distress  of  goods,  might  be  recovered  back.  [Maulb,  J.  If  a  man 
enters  into  an  agreement  to  pay  money,  and  he  pays  it,  he  cannot  recover 
it  back.  If  he  had  any  defence,  he  should  have  made  his  stand  upon 
*6051  ^^^  '''agreement.  It  is  too  late  when  he  has  voluntarily  paid  the 
money  with  full  knowledge  of  the  facts.] 

The  third  plea  is  objected  to  for  duplicity,  and  also  on  the  ground 
that  the  contemporaneous  agreement  should  have  been  stated  to  have 
been  in  writing.  This,  like  the  second  plea,  is  a  special  plea  of  want 
of  consideration.  [Maulb,  J.  The  word  "  so"  is  very  ill  placed:  you 
will  contend  that  it  refers  to  the  previously  stated  facts,  as  showing 
that  it  is  by  means  of  them  only  that  there  was  no  consideration  for 
the  making  of  the  note  ?]  Precisely  so.  [Maulb,  J.  It  does  not 
follow,  as  a  necessary  consequence,  that  there  was  no  other  considera- 
tion.] There  is  no  special  demurrer  on  that  ground.  As  to  the  other 
objection,  there  clearly  was  no  necessity  for  alleging  that  the  agree- 
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inent  was  in  writing.  The  object  of  the  pleas,  is,  to  avoid  circuity 
of  action.  If  the  plaintiff  were  to  succeed  in  this  action  upon  the  note, 
the  defendant  would  have  a  cross-action  upon  the  agreement. 

Orouchj  in  reply.  If  the  plea  had  shown,  as  it  ought  to  have  done, 
the  circumstances  mider  which  the  plaintiff  toojc  and  detained  the  goods, 
it  would  at  once  have  been  seen  whether  or  not  there  was  consideration 
for  the  giving  of  the  note.  The  mere  fact  of  the  defendant's  getting 
back  his  goods  without  a  replevin,  would  of  itself  be  some  consideration. 
In  Haigh  v.  Brooks^  10  Ad.  &  E,  309,  it  was  held  that  the  giving  up  to 
the  defendant,  at  his  request,  a  void  guarantee,  was  a  good  considera- 
tion for  the  defendant's  promise  to  be  answerable  for  the  payment  of 
certain  bills  of  exchange.  [V.  Williams,  J.  What  authority  is  there 
for  saying  that  the  giving  up  of  goods  which  the  plaintiff  had  no  right 
to  keep,  is  any  consideration  for  the  payment  of  *money  ?]  None,  r-^n^f* 
[Maule,  J.  The  guarantee  in  Haigh  v.  Brooks  was  not  a  thing  L 
the  party  had  a  right  to  have  given  up  to  him.  V.  Williams,  J.  The 
court  of  Exchequer  Chamber  in  that  case  assumed  that  the  guarantee 
might  have  been  a  good  one.]  Here,  it  might  have  been  important  to 
the  defendant  to  have  his  goods  restored  to  him  in  specie^  and  without 
litigation, — which  would  have  been  ample  consideration :  Gulliver  v. 
Cosemy  1  Man.  Gr.  k  S.  788.  Cresswell,  J-,  in  that  case,  ob- 
serves :  "  The  payment  appears  to  me  to  have  been  made  for  the  pur- 
pose of  avoiding  all  question  or  dispute  as  to  the  right  to  distrain.  The 
plaintiff  cannot,  therefore,  now  turn  round  and  recover  back  the  money 
which  he  so  paid  upon  an  adequate  consideration." 

As  to  the  third  plea,  it  is  said  that  it  is  competent  to  the  defendant 
to  show  a  parol  agreement  between  himself  and  the  plaintiff  that  the 
note  should  not  be  paid.  In  Rawson  v.  Walkery  1  Stark.  N.  P.  C.  361,  it 
wa:5  held,  that,  where  a  defendant  undertakes  to  pay  a  note  on  demand, 
he  cannot  adduce  evidence  to  show  a  liability  on  a  contingency  only. 

CoLTMAN,  J. (a)  The  court  are  all  agreed  that  the  third  plea  is  a 
good  plea.  It  states,  in  substance,  that  there  was  no  consideration  for 
the  giving  of  the  note  by  the  defendant.  It  was  not  necessary  to  allege, 
on  the  face  of  the  plea,  that  the  collateral  agreement,  that  the  note 
should  not  be  enforced  if  no  balance  were  due,  was  in  writing. 

As  to  the  second  plea,  there  is  more  doubt.  If  it  had  alleged  that 
the  plaintiff  had  no  right,  or  colour  or  pretence  of  rtghtj  to  detain  the 
goods,  I  should  have  thought  the  plea  a  good  one.  But,  in  the  absence 
of  any  statement  of  the  circumstances  under  which  the  *goods  « r*pA-T 
came  into  the  plaintiff's  possession,  I  incline  to  think  the  plea 
IS  not  good.  I  think,  however,  the  defendant  ought  to  be  allowed  to 
amend.(6) 

(o)  Wilde,  C.  J.,  was  absent,  on  account  of  illness. 

(h)  Peaeocky  having  the  decision  of  the  court  upon  the  third  plea  in  his  favour,  declined  to 
avail  himself  of  this  permission. 

21 
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Maule,  J.  I  concur  with  my  brother  Goltman  io  thinking  that  the 
third  plea  is  good.  It  is  objected,  on  the  part  of  the  plaintiff,  that  the 
matters  alleged  in  that  plea  are  inconsistent  with  the  contract  on  the  face 
of  the  note.  I  do  not,  however,  think  that  that  is  so.  The  allegation 
in  the  plea, — that  the  note  was  made  and  delivered  on  the  condition 
that  the  plaintiff  should  'not  demand  payment  thereof,  unless  it  shoald 
appear  that  the  supposed  balance  was  due, — does  not,  in  terms,  contra- 
dict the  express  contract  contained  in  the  note.  Upon  the  whole,  it  b  a 
good  plea  of  want  of  consideration. 

I  also  agree  that  the  secolfd  plea  is  insufficient,  for  the  reasons 
already  given. 

y.  Williams,  J.  I  also  think  the  third  plea  good :  it  gives  a  history 
of  the  transaction,  showing  how  the  want  of  consideration  arises. 

As  to  the  second  plea,  however,  I  feel  a  difficulty  in  perceiving  how 
the  plaintiff's  giving  up  goods  which  he  has  no  right  to  retain,  can 
furnish  a  consideration  for  the  giving  of  a  promissory  note ;  though  I 
have  not  sufficient  confidence  in  my  own  impression  to  induce  me  to 
differ  from  the  rest  of  the  court. 

There  will,  therefore,  be  judgment  for  the  plaintiff  on  the  second 
plea,  and  for  the  defendant  on  the  third.  Judgment  accordingly. 


♦A^fti  *BELCHER  and  Another,  Assignees  of  CHARLES  BROWN, 
*^^^J  a  Bankrupt,  v.  PATTEN.     Nov.  20. 

On  the  4th  of  March,  the  sherifis  of  London  entered  upon  premises  of  A.,  nnder  ^jt-fa.  at  the 
suit  of  B.,  A.*8  goods  being  then  already  under  seizure,  upon  an  execution  at  the  suit  of  C, 
by  an  officer  of  the  Lord  Mayor's  court,  and  D.  (the  landlord  of  the  premises)  being  also  in 
for  rent.  On  the  9th  of  March  ujiat  in  bankruptcy  was  awarded  against  A.  On  the  6th  of 
April,  D.  sold  all  the  goods,  and,  after  paying  C.'s  execution,  and  retaining  the  amount  dnr 
tu  himself  for  rent,  paid  the  residue  into  court  to  abide  the  event  of  an  issue  between  A/5 
assignees  and  B.,  as  to  whether,  at  the  date  and  issuing  (awarding)  of  thejCo^,  the  assignees 
were  entitled  to  the  goods  as  against  B. : — 

Held,  that  it  was  not  competent  to  the  assignees,  under  this  issue,  to  set  op  either  the  prior 
execution  or  the  distress,  to  defeat  the  claim  of  B.,  and, 

Semhle,  that,  if  they  wished  to  deny  the  efficacy  of  the  levy  under  the  second  writ,  as  a  **»ei2- 
ure'*  within  the  meaning  of  the  6  6.  4,  c.  16,  s.  108,  they  should  have  made  the  ol^ection 
when  before  the  judge  under  the  interpleader  rule. 

This  was  an  interpleader  issue,  in  the  form  provided  by  the  statute 
8  &  9  Vict.  c.  109,  s.  19,(a)  between  the  assignees  of  one  Charles 
Brown,  a  bankrupt,  and  John  Patten,  an  execution-creditor,  to  try  the 
title  to  certain  goods  of  the  bankrupt.     The  issue  was  as  follows : — 

'^  The  assignees  of  the  said  Charles  Brown  affirm,  and  the  said  John 
Patten  denies,  that,  at  the  date  and  issuing  of  the  said  fiat,  the  said 
assignees  were  entitled  to  the  said  goods,  as  against  the  said  John 
Patten." 

The  issue  was  tried  before  V.  Williams,  J.,  at  the  first  sitting  in 

(a)  Vide  Luard  v.  Butcher,  2  Man.  Gr.  &.  S.  858. 
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London,  in  Trinity  term,  1847.     The  facts  that  were  given  in  evidence 
were  as  follows: — 

On  the  26th  of  February,  1847,  all  the  goods  of  Brown  were  seized 
by  a  serjeant-at-mace,  under  an  execution  out  of  the  Lord  Mayor's 
court  at  the  suit  of  one  Leschelles,  the  officer  remaining  in  possession 
down  to  the  4th  of  March. 

On  the  3d  of  March,  a  Ji.  /a.,  upon  a  judgment  *obtained  j-^/,^q 
against  Brown,  at  the  suit  of  Patten,  was  delivered  to  the  ■- 
sheriffs,  endorsed  to  levy  30?.,  besides,  &c.  A  warrant  upon  this  writ 
was  granted  to  the  sheriff's  officer  at  half-past  three  o'clock  on  that 
day;  but  the  officer  did  not  actually  enter  under  it  until  about  noon  on 
the  4th. 

On  the  4th  of  March, — and  before  the  levy  under  the  second  writ, — 
a  distress  of  60Z.  arrears  of  rent  was  put  in  by  the  landlord.  On  the 
same  day.  Brown  committed  an  act  of  bankruptcy,  by  executing  an 
assignment  of  all  his  goods  to  trustees  for  the  benefit  of  his  creditors. 
The  sheriffs  had  notice  of  this  act  of  bankruptcy,  but  the  defendant 
had  not. 

On  the  9th  of  March,  ^fiat  in  bankruptcy  was  awarded  against  Brown, 
under  which  he  was  afterwards  declared  a  bankrupt. 

On  the  6th  of  April,  the  landlord  sold  all  the  goods,  and  after  paying 
out  Laschelles's  execution,  and  retaining  the  amount  due  to  himself  for 
rent,  paid  the  balance  into  court  to  abide  the  event  of  this  issue. 

On  the  part  of  the  assignees,  it  was  insisted  that  the  sheriffs  were  not 
entitled  to  enter  under  Patten's  execution,  on  the  4th  of  March,  the  goods 
being  then  already  in  the  custody  of  the  law. 

Under  the  direction  of  the  learned  judge,  the  jury  found  for  the  plain- 
tiffs ;  leave  being  reserved  to  the  defendant  to  move  to  enter  the  verdict 
for  him,  if  the  court  should  be  of  opinion  that  his  execution  was  well 
levied. 

Talfourd^  Serjt.,  in  the  course  of  the  same  term,  obtained  a  rule  nisi 
accordingly.  He  referred  to  Scott  v.  LewiSj  2  C.  M.  &  R.  289,  5  Tyrwh. 
1083,  to  show  that  the  sheriff  cannot  apply  to  the  court  under  the  inter- 
pleader act,  unless  the  goods  or  '^'money  in  dispute  are  actually  rjuf^-iA 
in  his  hands  ;(a)  and  to  Jones  v.  Atherton,  7  Taunt.  66,  2  Marsh.  *■ 
375,  to  show  that,  if  a  second  fi.  fa.  be  delivered  to  the  sheriff  whilst 
he  has  the  defendant's  goods  in  his  possession  under  a  prior  writ,  the 
goods  are  bound  by  the  second  execution,  subject  to  the  first,  from  the 
day  of  the  delivery  of  the  last  to  the  sheriff,  and  that  even  without  a 
warrant  on  the  second  writ,  or  further  seizure ;  and  also  to  the  case  of 
Eaton  V.  Southby,  Willes,  131,  S.  C.  7  Mod.  261 ;  Barnes,  206 ;  Gilb. 
Distr.  3d  edit.  60,  as  showing,  that,  under  the  circumstances,  the  distreas 
was  unlawful. (6)        * 

fa)  Upon  this,  Cresswell,  J.,  remarked,  that,  though  the  sherifl*  might  be  estopped,  the 
assignees  were  not.     The  issue  had  been  directed,  on  the  application  o(  the  assignees. 

lb)  Willes,  C.  J.,  in  delivering  the  judgment  of  the  court  there  says :  *'  That  goods  taken  to 
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Byle9y  Serjt.,  and  Couch^  now  showed  cause.  It  may  be  conceded 
that  an  act  of  bankruptcy  of  which  the  execution-creditor  has  no  notice, 
does  not,  since  the  2  &  3  Vict.  c.  29,  bind  him ;  and  it  may  also  be  con- 
ceded that  a  notice  to  the  sheriff^  or  to  his  officer  in  possession,  is  not  a 
notice  to  the  execution-creditor :  Ramsey  v.  Eaton^  10  M.  &  W.  22,  2 
Dowl.  N.  S.  219.(a)  But  it  is  submitted  that  the  entry  by  the  sheriffs 
on  the  4th  of  March,  under  the  /.  fa.  at  the  suit  of  Patten,  was  not  a 
seizure  within  the  108th  section  of  the  6  G.  4,  c.  16,  which  enacts 
that  '^no  creditor'  having  security  for  his  debt,  or  having  made 
^g^^l  *any  attachment  in  London,  or  any  other  place,  by  virtue  of  any 
^  custom  there  used,  of  the  goods  and  chattels  of  the  bankrupt, 
shall  receive  upon  any  such  security  or  attachment  more  than  a  ratable 
part  of  such  debt,  except  in  respect  of  any  execution  or  extent  served 
and  levied  by  seizure  upon^  or  any  mortgage  of  or  lien  upon,  any  part 
of  the  property  of  such  bankrupt  before  the  bankruptcy"  That  means 
an  actual  and  a  legal  seizure ;  here,  there  was  neither ;  for,  the  goods, 
being  already  in  the  custody  of  the  law,  were  incapable  of  being  again 
seized.  In  Comyn's  Digest,  title  Execution  (C.  4),  it  is  said :  "  The 
sheriff,  upon  a  fieri  facias^  cannot  take  things  fixed  to  the  freehold,  as 
doors,  windows,  &c.  So,  the  sheriff  cannot  take  goods  in  pledge,(6)  or 
demised  to  another  ;(<?)  nor  goods  taken  and  in  custody  of  the  sheriff 
upon  a  former  execution. '*(<i)  [Maule,  J.  Do  these  cases  show  anv 
more  than  that  the  sheriff  may  not  set  at  nought  the  authority  of  the 
law  ?  May  he  not  seize  and  sell  subject  to  the  right  that  has  already 
attached  ?]  It  is  submitted  that  he  cannot.  In  Bachurst  v.  Olinkard, 
1  Show.  173,  Holt,  643,  Lord  Holt  said  that  the  goods  ^'  being  once 
seized  and  in  custody  of  law,  they  could  not  be  seized  again  by  the  same 
or  another  sheriff,  and,  if  they  were  sold  thereon,  such  bargain  would 
.be  void."  And,  in  Reddell  v.  Stowey^  2  M.  &  Bob.  358,  it  was  held, 
that,  where  a  bailiff  in  possession  of  goods  under  a  landlord's  distress, 
receives  a/,  fa.  from  the  sheriff,  and  sells  the  goods  under  it,  the  sheriff 
♦61^1  ^®  ^'*l^'®  ^^  ^^  action  for  pound-breach  and  rescue,  at  *the  suit 
"■^  of  the  landlord.  [Coltman,  J.  Where  the  sheriff  being  already 
in  under  one  writ,  afterwards  receives  a  second,  he  sells  under  both.] 
In  a  certain  sense  that  is  true.  Upon  a  fi.  fa.  on  a  judgment  against 
A.  who  is  partner  with  S.,  the  sheriff  is  bound  to  seize  the  whole  part- 
execution,  or  even  goods  distrained  damage  fea$ant^  are  in  the  custody  and  under  the  protec- 
tion of  the  law,  and  therefore  cannot  be  distrained  for  rent,  is  expressly  holden  in  Co.  Litt.  47  a, 
and  several  other  books ;  and  we  are  inclined  to  be  of  this  opinion.  But,  if  it  were  neces- 
sary for  us  to  give  any  positive  resolution  on  this  point,  it  would  be  very  proper  to  consider 
whether  the  statute  2  W.  &  M.  c.  5,  and  the  statute  8  Ann.  c.  14,  have  made  any  alteration  in 
this  respect."     Wi lies,  136. 

(a)  And  see  Hocking  v.  Aeraman,  12  M.  &  W.  170,  1  D.  &  L.  434. 

•ft)  But  goods  pawned  may  be  taken  on  an  execution  against  the  pawner,  upon  satisfactbn 
of  the  pledge,  Bro.  Abr.  Pledges,  pi.  24.  * 

(c  Dyer.  67  b,  in  marg.    But  see  Bro.  Abr.  Execution^  pi.  107. 

id<  Citing  Letehmere  v.  Thoroirgood.  3  Mod.  236 ;  Bachunt  v.  Clinkard,  1  Show.  173,  Hoi* 
o43 
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nership  effects ;  but  he  can  only  sell  the  moiety  belonging  to  A., — the 
property  and  possession  of  the  other  moiety  continuing  in  B. :  Johnson 
V.  HvanSy  7  M.  &  G.  240,  7  Scott,  N.  R.  1035.  The  facts  of  that  case 
were  as  follows : — On  the  22d  of  November,  1842,  a  fi.  fa.  issued  upon 
;i  judgment  obtained  against  A.,  the  partner  of  B.,  and  on  the  same  day 
vciis  lodged  with  the  sheriff.  On  the  following  day,  the  ofiBcer  entered 
under  a  warrant  granted  thereon,  and  seized  the  whole  of  the  partner- 
ship effects.  On  the  2d  of  December,  another  writ  offi.  fa.  issued  upon 
a  joint  judgment  against  A.  and  B.,  directed  to  the  same  sheriff,  who 
thereupon  granted  a  warrant  to  different  officers.  No  actual  seizure  was 
made  under  this  second  writ.  On  the  7th  of  December,  each  of  the 
partners  committed  an  act  of  bankruptcy ;  and,  on  the  9th,  a  fiat  issued 
against  them,  under  which  they  were  duly  declared  bankrupts.  The 
sheriff  afterwards  sold  the  whole  of  the  partnership  effects  in  satisfaction 
of  the  two  debts ;  and  it  was  held  that  he  was  not  justified  in  sell- 
ing any  part  of  the  goods  to  satisfy  the  second  writ,  such  writ  not 
having  been  served  or  levied  by  seizure  upon  the  property  of  the 
bankrupts  before  the  issuing  of  the  fiat^  within  the  meaning  of  the 
6  G.  4,  c.  16,  s.  108  ;  Tindal,  C.  J.,  observing  that  the  words  of 
that  clause  mean  *'  a  substantial  seizure  for  the  purpose  of  satisfy- 
ing the  execution  by  actual  sale."  [V.  Williams,  J.  A  landlord 
who  has  distrained  for  rent,  has  only  a  lien  upon  the  tenant's  goods: 
he  cannot  maintain  trover  for  them  against  a  wrong-doer.]  No :  but  the 
♦sheriff  can — Wilbraham  v.  Snoto,  2  Wms.  Saund.  47  a.  rtQ\Q 
Property  held  by  a  party  in  right  of  a  lien,  cannot  be  taken  in 
execution:  Legg  v.  UvanSj  6  M.  &  W.  36.  Parke,  B.,  in  that  case, 
says :  "  If  we  consider  the  nature  of  a  lien,  and  the  right  which  it  con- 
fers, it  will  be  evident  that  it  cannot  form  the  subject-matter  of  a  sale. 
A  lien  is  a  personal  right,  which  cannot  be  parted  with,  and  continues 
only  so  long  as  the  possessor  holds  the  goods.  It  is  clear,  therefore, 
that  the  sheriff  cannot  sell  an  interest  of  this  description,  which  is  a 
mere  personal  interest  in  the  goods.  The  case  is  quite  different  from 
those  referred  to,  in  which  goods  were  let  on  hire  for  a  certain  period, 
because  there  the  person  hiring  them  has  the  absolute  use  of  the  goods 
for  a  particular  term,  and  that  interest  may  be  disposed  of.  Here,  the 
interest  cannot  be  transferred  to  any  other  individual ;  it  continues  only 
as  long  as  the  holder  keeps  possession  of  the  subject-matter  of  the  lien, 
either  by  himself  or  his  servant.  Then,  as  the  sheriff  cannot  sell, 
neither,  by  the  general  rule  of  law,  can  he  seize."  [Maule,  J.  There, 
the  defendant  had  no  property.  You  have  to  make  out  that  Brown  had 
in  him  no  property  that  could  be  the  subject  of  sale  by  the  sheriff  under 
a^.  fa.  Has  it  not  been  held  that  the  sheriff  may  seize  and  sell  the 
reversion  in  goods  that  are  under  hire  ?]  The  sheriff  cannot  seize  what 
he  cannot  sell ;  but  it  does  not  follow  that  he  may  seize  everything  that 
Tiny  be  sold.  A  debt  may  be  the  subject-matter  of  a  sale ;  but  it  can- 
vo-.  VI.— 48  2 1  2 
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not  be  seized,  even  since  the  statute  1  &  2  Vict.  c.  110,  s.  12,  which 
jillows  bills  of  exchange  and  promissory  notes  to  be  seized :  ffarrtsan  v. 
Fainter,  6  M.  &  W.  887.  [Maulb,  J.  In  Tidd's  Practice,  9th  edit.  p. 
1003,  it  is  said :  The  sheriff  cannot  take  ^'  goods  pawned  or  gaged  for 
♦6141  ^^^^ '  ^^^  goods  demised  or  letten  for  *years  ;(a)  nor  goods  dis- 
trained,(i)  or  taken  and  in  custody  of  the  sheriff  upon  a  former 
execution  ;(<?)  nor  anything  which  cannot  be  sold,  as  deeds,  writings, 
kc.(d)  But  goods  pawned  may  be  taken  on  an  execution  against  the 
pawner,  upon  satisfaction  of  the  pledge.(e)  And,  though  it  be  said,  that, 
in  the  case  of  a  lease  of  land  and  of  a  stock  of  cattle  for  a  year,  they 
cannot  be  taken  in  execution  during  the  term,(^)  that  is,  because  the 
lessor  himself  could  not  have  dispossessed  his  tenant  during  the  year, 
and  of  course  the  lessor's  creditor  cannot.  But,  subject  to  the  right  of 
the  pawnee  or  lessee,  the  goods  may,  it  seems,  be  taken  in  execution  :(h) 
and  the  sheriff  is  not  liable  to  an  action  for  selling  the  entire  property, 
unless  he  be  apprised  that  the  defendant  has  only  a  special  interest 
therein. "(t)]  At  the  time  Patten's  execution  went  in,  all  that  remained 
in  Brown,  was,  an  interest  in  the  surplus,  after  s'atisfying  the  rent  and 
the  execution  at  the  suit  of  Laschelles.  The  108th  section  of  the  6  G. 
4,  c.  16,  is  to  be  construed  strictly  as  against  the  execution-creditor. 
To  satisfy  its  words,  the  seizure  must  be  of  something  that  the  sheriff  is 
able  to  sell. 

Talfourdj  Serjt.,  and  Bevan,  in  support  of  the  rule.  The  words  of 
*61S1  ^^®  ^  ^*  ^'  ^'  ^^^  ®*  •^^^'  T[^\isi  have  a  "^reasonable  construction. 
-*  The  older  authorities  as  to  goods  in  pledge,  or  in  the  custody  of 
the  law,  mean  nothing  more  than  this,  that  they  shall  not  be  liable  to 
seizure  by  the  sheriff  in  such  a  sense  as  to  affect  the  rights  of  the  pawnee 
or  other  person  interested  in  them.  The  sheriff  may,  under  a  second 
writ,  seize  subject  to  the  first  writ ;  and,  if  he  were  to  abstain  from  so 
doing,  and  to  return  nulla  bona^  he  would  be  liable  to  an  action  for  a 
false  return.  In  Jones  v.  Athertan,  7  Taunt.  56,  2  Marsh.  375,  it  was 
held,  that,  if  a  second  j?. /a.  be  delivered  to  the  sheriff  whilst  he  has  the 
defendant's  goods  in  possession  under  a  prior  fi,  fa,  of  another,  the  goods 
are  bound  by  the  second  execution,  subject  to  the  first,  from  the  date  of 
the  delivery  of  the  last  writ  to  the  sheriff;  and  that  without  warrant  on 
the  second  writ,  or  further  seizure.  BuRROUGH,  J.,  there  said :  "  There 
is  no  question  about  it.     The  goods  were  bound  from  the  delivery  of  the 

(o)  Citing  Dean  v.  Whittaker,  1  C.  &  P.  347. 

16)  Citing  Bac.  Abr.  tit.  Execution,  352,  and  referring  to  Eaton  v.  Soutkby,  Willes.  131,  aod 
Peacock  v.  Purvif,  2  Brod.  &  Bingh.  362,  5  J.  B.  Moore,  79. 

ic>  Citing  The  King  v.  Webb,  2  Show.  [166]  173;  Letchmere  v.  Thorowgood,  3  Mod.  236: 
Peacock  v.  Purvia,  ubi  supra,  and  Tompkinson  v.  Russell,  9  Price,  2d7i 

(d)  Citing  Francis  v.  Nash,  Cas.  temp.  Hardw.  53. 

(«)  Citing  Bro.  Abr.  tit.  Pledges,  pi.  28. 

ig)  Citing  Bro.  Abr.  tit.  Pledges,  pi.  28,  Execution,  pi.  107. 

(A)  Scoli  V.  Scholey,  8  East,  476,  479 ;  Smith  v.  Plomer,  15  East,  607. 

(0  Citing  Dean  v.  WhUtaker,  1  C.  &  P.  347. 
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writ  to  the  sheriff.  Suppose  there  had  been  a  sale  under  the  first  writ, 
and  a  surplus,  would  not  the  surplus  be  bound  by  the  second  writ  in  the 
sheriff's  hands,  and  applicable  to  satisfy  that  execution  ?"  In  Saunders 
v.  Bridges^  8  B.  &  Aid.  95,  two  writs  of  fi.  fa.y  at  the  suit  of  different 
plaintiffs,  were  issued  against  one  defendant:  the  goods  were  not  more 
than  sufficient  to  satisfy  the  first  execution.  The  officer  continued  in 
possession  under  the  second  writ,  until  the  goods  were  sold  by  the 
sheriff.  The  defendant  then  obtained  a  rule  for  setting  aside  the  first 
execution ;  and,  pending  that  rule,  there  were  conferences  between  all 
the  parties.  The  rule,  however,  was  made  absolute,  and  the  sheriff  was 
ordered  to  pay  the  defendant  the  proceeds  of  the  levy.  The  sheriff 
having  so  paid  the  money,  without  having  applied  to  th^  court  for  relief, 
and  without  having  given  any  notice  to  the  plaintiff  *in  the  rjup-ip 
second  execution,  was  held  liable  to  him  for  that  amount,  in  an 
action  for  a  false  return  of  nulla  bona.  Here,  the  sheriff  receives  a  fi,  fa, 
at  the  suit  of  Patten  on  the  3d  of  March,  and  he  executes  it  on  the  4th: 
at  that  time,  he  finds  all  the  defendant's  goods  in  the  possession  of  an 
officer  of  the  Lord  Mayor's  court.  Suppose  he  had  returned  nulla  bona, 
would  that  have  been  a  good  return  ?  The  argument  on  the  other  side 
must  go  the  length  of  saying  that  it  would.  The  surplus  was  bound  by 
the  delivery  of  the  second  writ  to  the  sheriff^.  [Maule,  J.  The  cases 
you  cite  proceed  upon  the  ground  that,  the  sheriff  having  seized  the 
goods  under  the  first  writ,  they  are  as  completely  in  his  possession  as 
any  act  of  his  can  make  them,  and  therefore  a  second  seizure  would  be 
an  idle  and  useless  ceremony.  May  it  not  follow  that,  a  seizure  by  the 
first  sheriff  is  an  entire  taking  of  the  goods  by  him,  leaving  nothing  to 
be  taken  by  any  one  else  ?  It  looks  very  like  the  case  of  goods  in  pledge. 
The  goods,  no  doubt,  remained  the  property  of  the  debtor,  though  they 
were  bound  by  the  first  seizure.]  The  assignees  here  are,  in  effect, 
attempting  to  set  up  the  rights  of  strangers, — of  Laschelles,  the  first 
execution-creditor,  and  the  landlord.  This  they  clearly  have  no  right 
to  do.  In  Graham  v.  Witherbyy  7  Q.  B.  491,  the  sheriff,  while  holding 
the  goods  of  T.  and  G.  under  a  writ  at  the  suit  of  B.,  received  a  ji.  fa, 
at  the  suit  of  L.  in  a  bond  fide  adverse  action,  and  delivered  a  warrant 
under  that  writ  to  an  officer  not  holding  any  warrant  under  B.'s  writ; 
and  the  officer,  before  any  fi^t  against  T.  and  G.,  seized  goods  the 
separate  property  of  T.,  in  his  private  house,  which  goods,  if  applicable 
to  B.'s  execution,  would  have  been  exhausted  by  it : — it  was  held,  that. 
as  between  L.  and  the  assignees  of  T.  and  G.,  L.  was  entitled  to  the 
♦priority.  Upon  the  subject  of  the  liability  to  seizure  of  goods  r^^^n 
in  the  custody  of  the  law,  it  is  quite  impossible  to  reconcile  the 
ancient  with  the  modern  authorities.  In  1  Wms.  Saund.  219  g^  n.  (^), 
it  is  said:  "By  the  29  Car.  2,  c.  8,  s.  16,  it  is  enacted  "that  no  writ 
of  fieri  facias^  or  other  writ  of  execution,  shall  bind  the  property  of  the 
goods  of  the  party  against  whom,  &c.,  but  from  the  time  that  such  writ 
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shall  be  delivered  to  the  sheriff,  &c.,  to  be  executed ;  and,  for  the  better 
manifestation  of  the  said  time,  the  sheriff,  &c.,  shall,  on  the  receipt  of 
such  writ  (without  fee),  endorse  on  the  back  thereof  the  day  of  the 
month  and  year  whereon  he  received  the  same.*  The  meaning  of  the 
expression,  that  the  property  of  the  goods  is  bounds  is,  not  that  the  pro- 
perty in  them  is  altered,  for  such  alteration  does  not,  nor  ever  did,  take 
place  until  actual  sale  of  the  goods  under  the  writ;  but  that  the 
defendant,  from  the  time  that  they  are  bound,  cannot  dispose  of  them, 
unless  in  market  overt,  so  as  to  prevent  their  being  taken  in  execution: 
Fai/ne  v.  Drewe,  4  East,  639 ;  Giles  v.  Graver,  9  Bingh.  128,  2  M.  i 
Scott,  197;  per  Littledale,  J.,  in  Lucas  v.  Nockells,  10  Bingh.  157, 
182,  3  M.  &  Scott,  627,  666,  1  Clark  4;  Fin.  438 ;  Samuel  y.  Duke,  3 
M.  &  W.  622 ;  Woodland  v.  Fuller,  11  Ad.  &  E.  869,  3  P.  &  D.  570. 
This  time,  since  the  above  statute,  is  the  delivery  of  the  writ  to  the  she- 
riff. Therefore,  where  two  writs  o{  fieri  facias  against  the  same  defendant 
at  the  suit  of  different  persons,  are  delivered  to  the  sheriff,  he  ought  to 
execute  that  first  which  was  first  delivered :  Hutchinson  v.  Johnson,  1 
T.  R.  729."  In  Roll.  Abr.  tit.  Execution  (Chattels),  (B.)  pi.  l,(a)itis 
said :  ^'  Si  per  custome  d'un  vill,  home  poet  attach  les  biens  de  son  det- 
*f^^fC\  ^^^'  ^^  4^^  ^^^^  biens  serront  mise  en  execution  si  '^'le  suit  passe 
-^  pur  luy,  et  il  attach  les  biens  accordant,  uncore  devant  le  triall 
del  action,  si  un  auter  ad  un  execution  vers  mesme  home,  ceux  bieus 
poient  estre  prise  en  execution;  car  il  avera  tout  le  propertie  que 
Towner  ad,  scilicet,  d'aver  les  biens  si  le  suit  passe  vers  le  plaintiffe,  ou 
le  overplus  si  ascun  soit :  et  semble  que  il  poet  eux  prendre  maintenant, 
sil  voilt  paier  le  det  si  soit  recover ;  car  le  partie  mesme  puissoit  ceo 
payer,  et  discharge  les  biens:  Mich.  14  Jac,  en  Gamerra  stellata,  per 
Hobart  and  Tanfield."  [V.  Williams,  J.  The  proper  course  for  the 
assignees  to  pursue,  if  they  had  intended  to  dispute  that  the  sheriff  was 
in  possession,  was,  to  object  before  the  judge  that  this  was  not  a  case  for 
interpleader.  It  seems  to  have  been  agreed  that  the  sheriff  was  in  pos- 
session. Maule,  J.  The  seizure  is  the  foundation  of  the  interpleader. 
Byles,  Serjt.  The  words  of  the  interpleader  act,  1  &  2  W.  4,  c.  58,  s. 
6,  are  **  taken  or  intended  to  he  taken."] 

CoLTMAN,  J.(a)  I  am  of  opinion  that  this  rule  must  be  made  abso- 
lute. The  property  in  the  goods  was  originally  in  Brown,  and  it  appears 
to  me  that  that  property  was  not  altered  by  anything  that  had  occurred 
before  the  sheriffs  entered  and  seized  them  under  the/. /a.  at  the  suit 
of  Patten.  The  goods  were  at  that  time  clearly  liable  to  be  taken  as 
against  Brown.  If  Laschelles  or  the  landlord  had  interfered  to  pre- 
vent a  seizure  under  the  second  writ,  that  would  have  been  a  different 
matter.  But  the  question  is,  whether  the  assignees  are  at  liberty  to  set 
up  the  rights  of  third  persons,  with  whom  they  are  in  no  way  identified, 

a)  Translated,  10  Vin.  Abr.  569,  pi.  1. 
(h)  Wilde,  C.  J.,  was  absent,  on  account  of  indisposition. 
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and  who  do  not  themselves  interfere.  No  doubt,  the  assignees  might  set 
lip  the  right  of  a  third  person,  provided  they  claimed  under  him : 
but  this  is  an  attempt  *to  set  up  the  title  of  a  mere  stranger,  r^a-i  q 
which  clearly  cannot  be  done. 

Maule,  J.  I  am  of  the  same  opinion.  It  appears  that  certain  goods 
were,  on  the  4th  of  March,  seized  by  the  sheriff  of  London,  under  a  writ 
of  ^.  fa.  at  the  suit  of  Patten,  upon  Brown's  premises,  and  which 
formerly  had,  undoubtedly,  been  the  property  of  Brown.  Brown  after- 
wards becoming  bankrupt,  a  question  is  raised  between  his  assignees  and 
Patten,  whether,  as  between  them^  the  assignees  were,  on  the  9th  of 
March,  the  day  the  fiat  against  Brown  issued,  entitled  to  the  goods. 
Both  parties  claim  under  the  bankrupt :  the  execution-creditor  insisting, 
on  the  one  hand,  that  the  goods  were  operated  upon  by  the  execution 
served  and  levied  on  the  4th  of  March,  and  therefore  that  he  is  entitled 
to  hold  them  as  against  the  assignees,  by  virtue  of  the  108th  section  of 
the  6  G.  4,  c.  16 ;  and  the  assignees,  on  the  other  hand,  contending  that 
the  goods,  being  already  in  the  custody  of  the  law,  were  not  liable  to 
seizure  under  the  second  execution,  and  consequently  were  operated  on 
by  the  fiat  The  assignees,  as  it  seems  to  me,  are  in  effect  seekitg  to 
avail  themselves  of  an  alleged  infirmity  of  title  to  the  goods  on  the  part 
of  the  execution-debtor:  they  are  seeking  to  set  up  the  right  of  third 
persons,  who  do  not  themselves  interfere.  The  sole  question  is,  as 
between  the  parties  to  this  issue,  which  is  entitled  to  the  goods  ?  As 
against  the  assignees,  I  think  Patten,  the  execution-creditor,  clearly  is 
entitled  to  them. 

y.  Williams,  J.  I  am  of  the  same  opinion.  The  execution  at  the 
suit  of  Patten  was  duly  served  and  levied  by  seizure,  within  the  108th 
section  of  the  6  G.  4,  c.  16,  on  the  4th  of  March,  provided  the  goods 
were  at  that  time  the  goods  of  Brown.  They  clearly  were  so, 
*but  for  the  claims  of  Laschelles,  the  execution-creditor  in  the  p^/^oA 
suit  in  the  Lord  Mayor's  court,  and  of  the  landlord.  Upon  this  ^ 
issue,  the  assignees  were  not  entitled  to  set  up  the  jus  tertiij  but  were 
bound  to  rely  upon  their  own  title  only.  Rule  absolute. 


HOWARD  V.  CROFTS.    Nov.  18. 

Where  an  affidavit  assigned  as  the  excuse  for  not  proceeding  to  trial,  pursuant  to  a  peremptory 
undertaking,  negligence  and  misconduct  on  the  part  of  the  plaintiff's  former  attorney,— the 
court  enlarged  the  undertaking,  on  payment  of  costs. 

Btles,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to 
enlarge  a  peremptory  undertaking  given  by  the  plaintiff  to  try  this  cause 
at  the  adjourned  sittings  after  last  Trinity  term,  on  the  ground  that  the 
plaintiff  had  been  jdisabled  from  performing  it  by  the  misconduct  and 
negligence  of  his  then  attorney. 

2S 
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ManiBty  showed  cause,  and  submitted  that  misconduct  of  the  phun- 
tiJF's  attorney, — assuming  there  was  any  foundation  for  the  charge, — 
was  no  ground  for  imposing  upon  the  defendant  the  inconvenience  and 
hardship  of  having  an  action  pending  against  him  for  an  indefinite 
period ;  and  that  the  plaintiff  ought  to  be  left  to  his  remedy  against  the 
attorney. 

Bylety  Serjt.,  and  Chraf/y  in  support  of  the  rule.  The  court  will 
always  enlarge  a  peremptory  undertaking,  where  the  plaintiff  has,  by 
unavoidable  misfortune,  and  without  any  default  on  his  own  part,  been 
prevented  from  fulfilling  it.  In  Botdeot  v.  Hughes^  1  Chitt.  Rep.  279, 
^  a  *peremptory  undertaking  to  try  at  the  sittings  after  Hilary 

^  term,  issue  having  been  joined  in  the  previous  Easter  term,  was 
discharged,  on  payment  of  costs  of  the  application, — ^it  appearing  that 
the  trial  had  been  prevented  by  the  plaintiff's  attorney  absconding. 
So,  in  Joyce  v.  Mlia,  6  M.  &  G.  691,  7  Scott,  N.  R.  480,  where  an 
afiidavit  assigned  as  the  excuse  for  not  proceeding  to  trial,  pursuant  to 
a  peremptory  undertaking,  the  plaintiff's  poverty,  and  inabUity  to  furnish 
his  attorney  with  money  to  pay  fees,'and  his  subsequent  imprisonment 
at  tW  suit  of  the  defendant  for  the  costs  of  the  day,  the  court  enlarged 
the  undertaking.  And  in  De  RUtzen  v.  John^  5  Dowl.  P.  C.  400,  the 
court  allowed  an  undertaking  to  be  enlarged  for  the  fifth  time,  upon 
similar  grounds.  Mauls,  J.  If  you  have  a  clear  cause  of  action 
against  your  former  attorney  for  negligence,  should  you  not  be  left  to 
that  remedy  ?]  To  entitle  the  plaintiff  to  the  indulgence  he  seeks,  it  is 
not  necessary  to  show  that  the  negligence  is  of  such  a  character  as 
to  give  him  a  right  of  action :  it  is  enough  to  show  some  fair  and  rea- 
sonable excuse  for  the  non-compliance  with  the  peremptory  under- 
taking. 

CoLTMAN,  J.  Where  the  plaintiff  has  been  prevented,  by  an  impossi- 
bility resulting  from  no  neglect  or  default  on  his  own  part,  from  pro- 
ceeding to  trial  pursuant  to  the  undertaking  he  has  entered  into,  the 
court  undoubtedly  may  extend  it.  Here,  it  appears  that  the  plaintiff's 
inability  to  comply  with  the  undertaking,  was  occasioned  by  some  alleged 
misconduct  of  his  attorney.  It  does  not  appear  that  that  fact  was  com- 
municated to  the  opposite  side,  as  it  should  have  been.  It  certainly  is 
somewhat  hard  that  the  defendant  should  suffer  from  the  quarrel  between 
♦6221  ^^®  plaintiff  and  his  attorney.  But,  *after  all,  the  delay  operates 
■'  no  such  very  great  hardship  on  him.  I  therefore  think  that,  upon 
payment  of  costs,  the  rule  for  enlarging  the  peremptory  undertaking  may 
be  made  absolute. 

Mauls,  J.,  and  V.  Williams,  J.,  concurring. 

Rule  absolute  accordingly. 
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ABRAHAMS  v.  DAVISON.    Nov.  24. 

An  affidavit  of  service  of  a  rule  to  compute,  alleging  a  service  '*  on  the  day  of  the  dare  hereof," 

no  date  appearing  otherwise  than  in  the  jurat,  is  insufficient. 
Where  the  service  is  upon  the  wife  of  the  party  at  his  dwelling-house,  the  affidavit  must  show 

where  the  dwelling-house  is  situate. 
A  rule  cannot  be  enlarged  after  the  day  on  which  it  is  returnable. 

Hawkins  moved  to  make  absolute  a  rule  to  compute,  upon  an  affidavit 
of  service.  The  affidavit  stated  that  the  deponent  did,  '*  on  the  day  of 
the  date  hereof,"  serve  a  true  copy  of  the  rule  upon  the  defendant,  "by 
delivering  the  same  to,  and  leaving  the  same  with,  Jane  Davison,  the 
wife  of  the  defendant,  at  the  dwelling-house  of  the  defendant,"  without 
stating  where  the  dwelling-house  was  situate. 

Maule,  J.  In  Hughes  v.  Browne,  7  Scott,  N.  R.  517,  an  affidavit 
of  service  of  a  rule  for  payment  of  money,  alleging  a  service  "  on  the 
day  of  the  date  hereof,"  no  date  appearing  in  the  affidavit,  except  that 
of  the  jurat,  was  held  insufficient.  This  is  stepping  out  of  the  ordinary 
and  established  mode  of  swearing  to  service.  The  reference  may  have 
been  intended  to  apply  to  the  date  of  the  rule.  And  there  is  no" suffi- 
cient statement  of  the  residence  of  the  defendant.  I  think  the  affidavit 
will  not  do. 

CoLTMAN,  J.  I  also  think  that  both  of  the  defects  pointed  out  are 
fatal. 

*  Hawkins  then  prayed  that  the  rule  might  be  enlarged,  to  show  rit^aoo 
cause  at  chambers. 

Per  Curiam.     We  cannot  enlarge  a  rule  after  it  is  returnable. 

Rule  discharged. 


BLANDY  V.  DE  BURGH.    Nov.  25. 

In  1845,  certain  persons,  one  of  whom  was  the  defendant,  formed  themselves  into  a  committee 
for  establishing  a  railway  company.  They  took  offices  in  Moorgare  Street,  where  a  brass 
plate  was  put  up  with  the  name  of  the  company  engraved  thereon.  In  November,  1845,  the 
company  was  provisionally  registered.  In  January,  1846,  the  scheme  was  abandoned,  and 
the  defendant  interfered  no  further  with  it.  A  sub-committee  was  afterwards  appointed  (by 
whom  it  did  not  appear),  for  the  purpose  of  ascertaining  and  arranging  the  claims  upon  the 
committee-men.  And,  in  September,  1646,  the  plaintiff, — a  local  attorney  and  agent  of  the 
company, — delivered  a  signed  bill  at  the  office  in  Moorgate  Street,  addressed  to  "  the  provi- 
sional committee  of  the  company.** 

Held^  by  Wilde,  C.  J.,  and  V.  Williams,  J.,  that  this  was  not  a  sufficient  delivery  at  the 
**  office  of  business*'  of  the  defendant,  to  charge  him  within  the  6  &.  7  Vict.  c.  73,  s.  37. 

Per  Coltman,  J.,  and  Maule,  J.,  that  it  wu. 

This  was  an  action  of  debt,  for  work  and  labour,  and  for  money 
paid,  &c. 

Plea,  amongst  others, — ^that  the  action  was  brought  for  the  recovery 
of  fees,  charges,  and  disbursements  claimed  by  the  plaintiff  in  respect 
of  business  done  and  moneys  paid  by  him  as  the  attorney  for  the  defend- 
\nt,  and  that  the  plaintiff  did  not,  one  month  before  the  commencement 
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of  the  action,  deliver  to  the  defendant,  he  being  the  party  to  be  charged 
therewith,  or  send  by  the  post  to,  or  leave  for  him  at  his  counting-house, 
office  of  business,  dwelling-house,  or  last  known  place  of  abode,  or  at 
either  of  such  places,  any  bill  of  such  fees,  charges,  and  disbursements, 
subscribed  with  the  proper  hand  of  the  plaintiff,  &c., — verification. 

Replication, — that  the  plaintiff  did,  one  month  before  the  commence- 
*i\0Ar\   "^^nt  of  the  action,  to  wit,  on,  &c.,  leave  *for  the  defendant,  at 
Ins  office  of  btmness,  a  bill  of  the  said  fees,  charges,  and  disburse- 
ments, subscribed  with  the  proper  hand  of  the  plaintiff,  &c. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London 
after  Trinity  term,  1847.  The  facts  were  as  follows : — The  action  was 
brought  in  respect  of  services  rendered  by  the  plaintiff  as  solicitor  and 
local  agent  to  The  Oxford,  Thame,  High  Wycombe,  and  Uxbridge  June- 
tion  Railway  Company,  of  the  provisional  and  managing  committees  of 
which  the  plaintiff  was  a  member. 

The  company  in  question  commenced  its  existence  in  August,  1845. 
The  defendant  acted  as  chairman  of  the  managing  committee  from  the 
15th  of  October  in  that  year.  On  the  20th  of  October,  the  company 
took  offices  at  No.  43,  Moorgate  Street,  in  the  city  of  London.  On  the 
15th  of  November,  the  company  was  provisionally  tfegistered,  under  the 
7  &  8  Vict.  c.  110,  s.  4.  Several  meetings  of  the  committee  were  held 
at  the  offices  in  Moorgate  Street  during  the  month  of  December,  at 
which  the  defendant  was  present.  A  prospectus  was  published,  inviting 
parties  to  become  shareholders  in  the  concern,  and  appointing  the  5th 
of  January,  1846,  for  the  payment  of  deposits.  No  payments,  however, 
were  made,  and  consequently  the  project  was  abandoned,— or,  in  the 
language  of  one  of  the  witnesses,  "died  a  natural  death." 

On  the  9th  of  March,  1846,  a  letter  headed  "  Oxford,  Thame,  High 
Wycombe,  and  Uxbridge  Junction  Railway  Offices,  43,  Moorgate  Street," 
was  addressed  to  the  plaintiff  by  the  secretary  of  the  company.  This 
letter  informed  the  plaintiff  that  a  special  meeting  of  the  company  had 
been  held  on  the  5th  of  March  ;  that  a  sub-committee  had  been  appointed 
for  the  purpose  of  considering  the  claims  against  the  company,  and 
ascertaining  the  extent  of  liability  of  the  several  members  of  the 
^Ajorn  ^committee ;  and  that,  the  sub-committee  having  made  such  inves- 
tigation, he,  the  secretary,  was  instructed  to  offer  the  plaintiff 
105?.  in  discharge  of  any  claim  he  might  have  upon  the  company. 

On  the  28th  of  September,  1846,  the  plaintiff  enclosed  his  bill  of 
costs  in  an  envelope,  directed  to  the  company,  at  the  offices  No.  43 
Moorgate  Street,  and  caused  the  same  to  be  delivered  there  to  a  person 
who  appeared  to  be,  and  was  believed  by  the  witness  who  left  it  to  be, 
a  clerk, — the  brass  plate  on  which  was  engraved  the  name  of  the  com- 
pany being  still  affixed  to  the  premises. 

The  bill  was  headed — "  The  Provisional  Committee  of  The  Oxford, 
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Thame,  High  Wycombe,  and  XJxbridge  Junction  Railway  Company,  to 
William  Blandy." 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no  evi- 
dence to  go  to  the  jury,  to  show  a  delivery  of  a  bill  of  costs,  sufficient  to 
charge  the  defendant,  within  the  37th  section  of  the  statute  6  &  7  Vict. 
c.  73.  which  enacts  "  that  no  attorney  or  solicitor,  nor  any  executor, 
administrator,  or  assignee  of  any  attorney  or  solicitor,  shall  commence 
or  maintain  any  action  or  suit  for  the  recovery  of  any  fees,  charges,  or 
disbursements  for  any  business  done  by  such  attorney  or  solicitor,  until 
the  expiration  of  one  month  after  such  attorney  or  solicitor,  or  executor, 
administrator,  or  assignee  of  such  attorney  or  solicitor,  shall  have  delivered 
unto  the  party  to  be  charged  therewith,  or  $ent  by  the  post  to  or  left  foi 
him  at  his  counting-house^  office  of  bunnesSy  dwelling-hov^ey  or  last  known 
place  of  abodej  a  bill  of  such  fees,  charges,  and  disbursements ;  and 
which  bill  shall  either  be  subscribed  with  the  proper  hand  of  such 
attorney  or  solicitor  (or,  in  the  case  of  a  partnership,  by  any  of  the 
parties,  either  with  his  own  name,  or  with  the  name  or  style  of  such 
partnership),  or  of  the  executor,  administrator,  or  assignee  of  such 
attorney  or  *solicitor,  or  be  enclosed  in,  or  accompanied  by,  a  r*g.9g 
letter  subscribed  in  like  manner,  referring  to  such  bill:"  for, 
that  the  place  at  which  the  bill  was  delivered  was  no  longer  the  office  of 
the  company, — which  at  the  time  of  the  delivery  had  ceased  to  exist , 
nor  was  it  the  ^^  counting-house^  office  of  business,  dwelling-house,  or  2a<^ 
known  place  of  abode**  of  the  defendant. 

His  lordship,  however,  declined  to  nonsuit  the  plaintiff,  and  the  case 
went  to  the  jury,  who  returned  a  verdict  for  the  plaintiff,  for  200?.,  th^ 
amount  of  the  bill,  subject  to  a  reference  to  the  master  to  tax  the  same  \ 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for 
him,  or  a  nonsuit,  if  the  court  should  be  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury.  • 

Montagu  Chambers,  in  Michaelmas  term,  184T,  accordingly  obtained 
a  rule  nisi.(a) 

Byles,  Serjt.,  and  Phipson,  now  showed  cause.  The  question  is, 
whether  the  delivery  of  the  bill  in  this  case,  at  the  office  which  is 
admitted  once  to  have  been  the  office  of  The  Oxford,  Thame,  High 
Wycombe,  and  Uxbridge  Junction  Railway  Company,  was  a  sufficient 
delivery  at  the  "  office  of  business**  of  the  defendant,  a  member  of  the 
provisional  committee,  within  the  6  &  7  Vict.  c.  73,  s.  87.  It  will  not  be 
disputed,  that,  if  there  was  a  good  delivery  of  the  bill  to  the  company, 
there  was  a  good  delivery  to  the  defendant :  a  delivery  that  is  good  as 
to  the  company,  is  good  as  to  each  *member  thereof.  In  r*g.9'T 
Edwards  v.  Lawless,  antS,  p.  329,  in  an  action  by  the  solicitors 

(a)  Upon  the  motion  it  was  also  objected  that  the  names  of  the  parties  to  be  charged  should 
have  appeared  on  the  face  of  the  bill,  and  that  it  was  not  enough  to  address  it  generally  to  tkf« 
directors  of  the  company.    No  rule,  however,  was  granted  upon  this  point. 

VOL.  VI.— 49  2  K 
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of  a  proposed  railway  compaoy,  against  A.,  a  member  of  the  provisional 
committee,  for  work  done  by  them  for  the  company,  before,  whilst,  and 
after  A.  was  a  member,  a  delivery  of  a  signed  bill,  addressed  to  the 
committee,  to  B.,  an  earlier  member  of  the  committee,  at  hig  place  of 
business,  and  containing  some  items  incurred  before  A.  became  a  mem- 
ber, was  held  not  to  be  a  sufficient  delivery  within  the  statute  6  &  7 
Vict.  c.  78,  s.  37,  to  charge  A.  The  only  evidence  of  delivery  there, 
was,  that  a  bill  addressed  to  the  committee,  and  signed  by  the  plaintiffs, 
was  delivered  to  one  Moore  (who  was  also  a  member  of  the  provisional 
committee,  but  who  became  so  at  a  different  period  from  the  defendant), 
at  his  place  of  business  in  Milk  Street,  Cheapside ;  the  company's  offices 
being  in  Bank  Buildings,  Gresham  Street.  Wilde,  C.  J.,  there  said :  "It 
must  be  borne  in  mind  that  the  delivery  did  not  take  place  at  the  office 
of  business  of  the  company,  but  at  the  private  place  of  business  of 
Moore.  Without  expressing  any  opinion  as  to  how  far  a  delivery  of  a 
bill  to  one  of  several  co-contractors,  would  enure  as  a  delivery  to  charge 
all, — but  looking  at  this  individual,  Moore,  as  a  member  of  the  commit 
tee  of  the  company, — the  question  is,  whether  he  could  be  considered 
for  this  purpose,  as  the  agent  of  each  and  every  member  of  the  provi 
sional  committee.  It  is  to  be  observed  that  there  was  a  hiown  place  oj 
business  of  this  company,  at  which  the  delivery  might  have  been  made 
Under  all  the  circumstances,  I  cannot  hold  the  delivery  of  the  bill  tc 
Moore,  to  have  been  a  delivery  to  charge  the  defendant."  Was,  then, 
the  place  at  which  this  bill  was  delivered,  the  place  of  business  of  the 
♦6281  ^^"^P^^y*  ^"  ^^®  *28th  of  September,  1846,  when  the  delivery 
there  took  place  7  By  the  joint-stock  companies  registration  act, 
7  &  8  Vict.  c.  110,  s.  4,  sched.  (C),  (D),  to  enable  joint-stock  companies 
to  obtain  certificates  of  provisional  registration,  returns  must  be  made 
to  the  registry-office,  of,  amongst  others,  the  following  particulars,— 
1.  The  proposed  name  of  the  intended  company, — 2.  The  business  ot 
purpose  of  the  company, — 8.  The  name  of  its  promoters,  together  with 
their  respective  occupations,  places  of  business  (if  any),  and  places  of 
residence, — 4.  TTie  name  of  the  street,  square,  or  other  place  in  which 
the  provisional  place  of  biuiness  or  place  of  meeting  shall  be  situate, 
and  the  number  {if  any)  or  other  designation  of  the  house  or  office,-- 
9.  And  afterwards,  from  time  to  time,  until  the  complete  registration 
of  such  company,  a  return  of  a  copy  of  every  addition  to  or  change 
made  in  any  of  the  above  particulars.  There  was  no  evidence  here  of 
any  change  of  this  company's  place  of  business.  No.  43  Moorgate 
Street  was,  therefore,  the  proper  and  the  only  place  at  which  this  bill 
could  be  delivered,  so  as  to  charge  the  committee.  In  Pilbrow  v.  PU- 
brow's  Atmospheric  Railway  and  Canal  Propulsion  Company,  S  Man. 
Gr.  &  6.  730,  a  writ  of  summons,  describing  a  public  company  as 
"  now  or  late  carrying  on  business  in  King  William  Street,  in  the  city 
of  London/'  was  served  upon  a  director  at  Bamet,  in  the  county  of 
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Middlesex ;  and  it  was  held  that  both  writ  and  service  were  irregular. 
Maule,  J.,  there  observed:  ^'It  maybe  that  a  public  company  that 
has  not  taken  the  proper  steps  to  effect  its  dissoIution,(a)  is  not  in  a 
situation  to  say  it  has  no  public  officer."  So,  here,  it  is  submitted 
that  this  company  not  having  taken  the  proper  means  to  effect  its 


^dissolution,  nor  registered  any  change  in  its  place  of  business. 


[*629 


must  be  assumed  still  to  exist  as  a  company,  and  is  estopped  from 
saying  that  the  place  returned  as  its  place  of  business  has  ceased  to  be 
so.  Wilde,  G.  J.,  in  the  same  case,  says :  ^^  It  might  be  that  the  com- 
pany would  be  bound  by  a  description  of  them  as  of  the  place  of  which 
they  are  described  in  the  register."  It  was  said  at  the  trial,  that  the 
company  died  a  natural  death  in  January,  1846.  But  the  letter  of  the 
secretary,  dated  March  the  9th,  showed  that  the  company  was  then  an 
existing  company,  and  that  the  offices  in  Moorgate  street  still  continued 
to  be  their  place  of  business.  And  the  brass  plate,  with  the  name  of  the 
company  thereon,  remained  affixed  to  the  premises  at  the  time  the  bill 
was  delivered  to  a  clerk  there.  The  company,  once  formed,  could  only 
cease  to  exist  by  a  resort  to  the  provisions  of  the  companies'  dissolution 
act,  9  &  10  Vict.  c.  28.  In  Best  on  Presumptions,  page  186,  it  is  said : 
^*  It  is  a  very  general  presumption,  that  things  once  proved  to  have 
existed  in  a  particular  state,  are  to  be  understood  as  continuing  in  that 
state,  until  the  contrary  is  established  by  evidence,  either  direct  or  pre- 
sumptive. Thus,  where  seisin  of  an  estate  has  been  shown,  its  continu- 
ance will  be  presumed  ;{b)  as  also  will  that  of  a  parochial  settlement  ;(c) 
of  the  authority  of  an  agent,(d)  &c."  So,  in  Starkie  on  Evidence,  vol. 
3,  p.  937,  3d  edit.  1842,  it  is  said,  that,  ''where  the  existence  of  a 
particular  subject-matter  or  relation  *has  once  been  proved,  its  r*gQQ 
eantintianee  is  presumed,  till  proof  be  given  to  the  contrary,  or 
till  a  different  presumption  be  afforded  by  the  very  nature  of  the  subject- 
matter.  Thus,  it  is  to  be  presumed,  within  certain  limits,  that  a  person 
once  proved  to  have  existed,  still  exists.  This  presumption  ceases  at  the 
expiration  of  seven  years  from  the  time  when  the  person  was  last  known  to 
be  living.  So,  where  two  or  more  have  been  proved  to  be  partners,  it  is  to 
be  presumed  that  the  partnership  afterwards  subsists,  unless  the  contrary 
be  shown."  Again,  in  Taylor  on  Evidence,  vol.  1,  p.  125, — "  When  the 
existence  of  a  person  or  personal  relation,  or  a  state  of  things,  is  once 
established  by  proof,  the  law  presumes  that  the  person,  relation,  or  state 
of  things  continues  to  exist  as  before,  till  the  contrary  is  shown,  or  till  a 
different  presumption  is  raised,  from  the  nature  of  the  subject  in  ques- 
tion."    In  Clark  v.  Alexander^  8  Scott,  N.  R.  147,  where  a  partnership 

(a)  Under  the  9  &  10  Vict.  c.  28. 

{h)  Citing  IVroiesley  v.  Adanu,  Plowd.  193,  and  the  cases  there  cifed  (i.  e.  the  cases  referred 
to  by  the  translator  with  reference  to  the  dissent  of  the  other  judges  from  the  opinion  of  Dyer, 
C.  J.);  Smith  V.  Staplelon,  Plowd.  431 ;  Coekman  v.Farrtr,  T.  Jones,  181. 

(r)  Citing  Rex  v.  fanner,  1  Esp.  N.  P.  C.  304.  And  see  Blacktton  v.  Martin,  Latch,  119. 
Sir  W.  Jones,  90,  3  Bulstr.  306. 

(d)  Citing  Smoui  v.  i(6ery,  10  M.  &  W.  1. 
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was  admitted  to  have  been  in  existence  ir  1816,  it  was,  in  the  absence 
of  all  evidence  to  the  contrary,  presumed  to  be  still  continuing  in  1838. 
"The  plaintiff,"  said  TiNDAL,  C.  J.,  "hai  been  a  constituent,  or  cns- 
tomer,  of  the  house  of  Alexander  &  Co.,  baiAkors,  at  Calcutta,  for  many 
rears  ;  of  which  house  the  defendant,  as  it  wt^  admitted  at  the  trial,  was 
a  partner  in  the  year  1816;  and,  as  there  was  no  evidence  of  such 
partnership  having  been  dissolved,  or  of  anynctice  to  the  plaintiff  of  th€ 
retirement  of  the  defendant  from  the  firm,  the  defendant  must  be  con- 
sidered as  subject  to  all  the  legal  consequences  of  being  a  partner  at  the 
time  of  the  commencement  of  this  action."  Tbere  clearly,  therefore, 
was  some  evidence  here,  that  the  bill  had  been  delivered  at  the  place  of 
business  of  the  company ;  and,  consequently,  the  ground  upon  which  the 
leave  was  reserved  to  enter  a  nonsuit,  fails. 

i^poA-y  *Montagu  Chambers  and  Maynard,  in  support  of  the  rule, 
^  This  is  not  the  case  of  an  incorporated  company :  and  JEdwards 
V.  Lawless  shows  that  these  joint-stock  companies  are  not  to  be  treated 
as  ordinary  partnerships.  A  delivery  of  the  bill,  therefore,  at  the 
office  in  Moorgate  Street,  after  the  entire  business  of  the  company  had 
ceased,  clearly  was  not  a  delivery  to  the  defendant.  Coltman,  J.,  in 
Edwards  v.  Lawless^  says :  "  The  courts  have,  on  many  occasions,  dis- 
tinguished the  case  of  a  shareholder  or  committee-man  of  a  joint-stock 
company,  from  that  of  an  ordinary  partnership.  The  connexion  between 
the  members  of  the  provisional  committee  of  a  joint-stock  company,  is 
pretty  much  sui  generis,  and  has  but  little  analogy  to  that  of  ordinary 
trading  firms.  A  delivery  like  this,  to  one  of  the  members  of  the  pro- 
visional committee,  of  a  bill  of  costs  charging  the  whole  of  them, 
clearly  is  not  a  delivery  within  the  statute."  The  old  statute  2  G.  2, 
c.  23,  s.  23,  required  a  delivery  of  the  bill  at  the  dwelling-house  of  the 
party  to  be  charged  thereby :  ffill  v.  Humphreys^  2  Bos.  k  Pull.  343. 
The  late  statute  has  materially  extended  it :  but  still,  in  a  case  like  the 
present,  tbe  proper  course  would  be  to  deliver  the  bill  at  the  dwelling- 
house  of  the  party  sought  to  be  charged.  [Maule,  J.  This  bill  seems, 
from  the  heading,  and  from  the  address  on  the  envelope,  to  have  been 
left  for  the  railway-company.]  If  it  had  been  meant  to  operate  as  a 
delivery  to  charge  a  particular  individual,  the  heading  should  have 
added, — "  of  which  A.  B.  is  a  member,  and  is  intended  to  be  charged 
hereby."  It  is  to  be  borne  in  mind,  that  the  only  object  of  requiring  a 
delivery  to  the  party  to  be  charged,  is,  that  he  may  have  an  opportunity 
to  get  the  bill  taxed.  Could  Colonel  De  Burgh's  private  solicitor  have 
*6321  *^®'^^'®r®^  ^^  ^^^  *^  ^3  Moorgate-street  ?  [Maule,  J.  Your 
argument  would  go  the  length  of  saying  that  the  company'? 
solicitor  could  not,  under  any  circumstances,  fix  all  the  members  of  the 
committee,  by  the  delivery  of  a  bill  at  the  company's  office.]  This  pro 
vision  in  the  statute  is  to  be  construed  most  favourably  for  the  client. 
[Maule,  J.     The  provision  is  evidently  in  favour  of  the  attorney;  as  is 
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also  another, — which  somewhat  siirj.ri8ed  me, — enabling  him  to  send  his 
bill,  not  signed  as  the  statute  requiies,  but  enclosed  in  or  accompanied 
by  a  letter  signed  by  him.  A  bill  so  sent  would  not,  upon  the  face  of 
it,  show  that  the  act  had  been  complied  with.]  To  hold  this  to  be  the 
place  of  business,  for  the  purpose  of  delivering  a  bill  there,  the  court 
must  go  the  length  of  holding  that  it  is  equally,  for  this  purpose,  the 
place  of  business  of  every  individual  shareholder.  Gould  it  be  pre- 
ilicated  of  a  delivery  at  this  place,  that  the  bill  was  likely  to  reach  the 
hands  of  the  defendant,  when  it  had  so  long  ceased  to  be  used  for  any 
purpose  connected  with  the  business  of  the  company?  [Maule,  J, 
The  company  seem  to  have  continued  tenants  of  the  office  in  Moorgate 
Street.  The  door-plate  is  continually  proclaiming  to  the  world  that 
that  is  their  place  of  business.  Wilde,  C.  J.  The  question  is,  whe- 
ther the  cesser  of  the  business,  the  mortality  of  the  company  in  Janunry, 
1846,  did  not  dissolve  all  privity  between  the  members  of  the  committee. 
It  is  to  be  observed  that  this  plaintiff  is  one  of  the  solicitors  of  the 
company,  and  therefore  had  full  means  of  knowledge  of  the  state  of  the 
concern.  What  is  there, — all  the  objects  of  the  company  having  long 
before  been  abandoned, — to  show,  that,  in  September,  1846,  Colonel  De 
Burgh  adopted  this  place  as  his  place  of  business  for  any  purpose?] 
None  whatever.  In  Eggington  v.  Oumberledge,  1  Exch.  271,  the  bill 
(of  the  local  *agent  and  solicitor)  was  delivered  to  the  general  r^poo 
solicitor  of  the  company,  of  which  the  defendant  was  a  commit- 
tee-man ;  and  there  was  evidence  that  it  had  been  laid  before  the  com- 
mittee on  one  occasion  when  the  defendant  was  present;  the  bill  was, 
therefore,  held  to  have  been  well  delivered. 

Wilde,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  made  abso- 
lute. The  question  it  involves  is  of  infinitely  more  importance  than  the 
mere  amount  in  dispute  between  the  parties;  for,  it  is  of  the  utmost 
importance  to  determine  what  shall  be  considered  as  the  '^  counting- 
house  or  office  of  business''  of  a  member  of  a  committee  of  a  joint-stock 
company, — especially  as  the  rights  of  the  parties  are  materially  affected 
by  the  time  at  which  the  bill  of  costs  comes  to  the  hands  of  the  client. 
The  question  is,  whether  this  bill  of  costs  has,  within  the  meaning  of  the 
statute  6  &  7  Vict.  c.  73,  s.  37,  been  delivered  to  the  defendant,  or  left 
for  him  at  his  counting-house  or  office  of  business.  The  statute  has 
gone  far  to  relieve  attorneys  from  the  difficulties  attending  the  delivery 
of  their  bills,  by  giving  them  the  choice  of  several  places  and  modes  of 
delivery, — at  the  counting-house,  office  of  business,  dwelling-house,  or 
last  known  place  of  abode  of  the  party,  or  by  a  delivery  to  him  person- 
ally. Now,  there  is  one  place,  a  delivery  at  which  is  obviously  less  open 
to  doubt  than  any  other,  that  is,  the  place  of  abode  of  the  party.  The 
defendant  in  this  case  is  sought  to  be  charged  as  a  member  of  the  pro- 
visional committee.  He  is  not  charged  in  respect  of  any  interest  that 
he  has  in  the  company,  but  as  having,  either  expressly  or  impliedly, 
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given  authority  to  his  co-comtnittee-men  to  pledge  his  credit.  If  liable 
at  all,  he  is  liable  as  a  party  contracting.  The  jury  have  found  that  he 
*6341  ^^^'  ^^^  qneBtion  now  is,  whether  the  '''bill,  in  respect  of  which 
the  action  is  brought,  can  be  said  to  have  been  delivered  at  his 
office  of  business.  What  was  the  evidence  to  show  that  the  office  at 
Kg.  43  Moorgate  Street  was  at  any  time  the  *^  office  of  business**  of  the 
defendant  ?  He  was  a  member  of  a  committee  formed  for  the  purpose 
of  endeavouring  to  carry  into  effect  a  projected  railway ;  and  he  attend- 
ed and  presided  at  several  meetings  held  at  that  place  for  the  prosecu- 
tion of  that  object, — that  being  the  place  or  "  office  of  business"  of  the 
company.  A  day,  it  8eems,^was  appointed,  viz.  the  5th  of  January, 
1846,  for  the  payment  of  the  deposits  on  shares  to  be  subscribed  for  in 
the  proposed  company, — when  it  would  be  ascertained  whether  a  com- 
pany could  be  formed  or  not.  No  deposits  having  been  paid  on  that 
day,  no  funds  raised,  the  company, — as  was  not  inaptly  observed  by  one 
of  the  witnesses, — died  a  natural  death.  What  then  was  the  relation 
of  the  parties  ?  What  privity,  what  bond  of  union,  was  there  between 
the  members  of  the  committee  after  that  time  ?  I  think,  none.  The 
individuals  who  had  composed  that  committee  might  or  might  not, 
according  to  circumstances,  be  liable  for  the  debts  of  the  company 
But  the  object  and  purpose  of  the  old  association  was  thenceforth  at  an 
end :  and  there  was  no  evidence  to  show  that  De  Burgh  ever  after 
that  time  appeared  at  the  offices  in  Moorgate  Street.  What  was 
the  course  of  proceeding  after  this?  It  appears  from  the  letter  of 
the  secretary,  dated  the  9th  of  March,  1846, — which  was  put  in  by  the 
plaintiff, — that  the  old  committee  ceased  to  interfere  in  the  concerns 
of  the  company,  and  that  a  sub-committee  was  formed  for  the  pur- 
pose of  going  into  the  accounts,  and  arranging  their  affairs.  So  that 
the  original  committee  had  in  fact  ceased  to  exist;  and  the  duty  of 
winding  up  the  company  had  devolved  upon  the  new  committee,  so 
^  ,  ^appointed  b^  the  entire  body.  The  facts,  then,  stand  thus, — 
-I  the  concern  was  altogether  abandoned  and  given  up  as  abortive 
in  the  beginning  of  the  year  1846,  and  the  defendant  appears  upon  the 
scene  no  more.  And  the  question  is,  whether  the  offi<*<e  at  No.  43 
Moorgate  Street  was  the  office  of  business  of  the  defendant  on  the  28th 
of  September,  1846.  Upon  principle,  I  should  say  that  it  ceased  to  be 
his  place  of  business  for  any  purpose,  when  the  business  ^f  the  company 
ceased.  There  was  no  reasonable  probability  of  a  h\W  of  costs  left  at 
that  place  in  September,  addressed  to  the  provisional  committee,  ever 
coming  to  his  hands  or  knowledge.  It  appears,  that,  on  the  9th  of 
March,  1846,  a  letter  was  addressed  to  the  plaintiff  by  a  person  who  is 
not  shown  to  be  in  any  way  connected  with  the  defendant,  intimating 
to  him  that  he  was  instructed  to  offer  the  plaintiff  one  hundred  guineas 
in  discharge  of  his  claims  upon  the  company.  Is  the  defendant  bound 
by  that  letter?     There  is  no  evidence  that  it  was  writte*  Ny  his  autho- 
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rity,  or  that  he  attended  any  meeting  from  which  it  emanated.  Then, 
it  appears,  that,  when  the  offices  in  Moorgate  Street  were  taken,  for  the 
purposes  of  the  company,  in  1845,  a  brass  plate  with  their  name 
engraved  thereon  was  put  up ;  and  that  that  plate  had  not  been  taken 
down  at  the  time  of  the  delivery  of  the  plaintiff's  bill  at  that  place. 
Whose  duty  was  it  to  take  it  down  ?  Was  it  the  defendant's  ?  He  was 
not  shown  to  be  the  tenant.  The  registration  act  7  &  8  Vict.  c.  110, 
has  been  referred  to,  the  4th  section  of  which,  it  is  said,  requires  every 
change  in  the  place  of  business  of  the  company,  to  be  registered.  But, 
suppose  there  is  no  change  in  the  company's  place  of  business,  but  that 
there  is  an  entire  abandonment  and  discontinuance, — what  need  is  there 
of  giving  notice  of  that  ?  I  see  no  estoppel  here :  there  was  no  holding 
out  by  the  defendant,  of  this  as  his  place  of  business.  It  is  a  simple 
♦question  of  fact, — whether,  on  the  28th  of  September,  1846,  it  p^^o/? 
was  his  office  of  business.  The  only  thing  that  could  have  made  ^ 
it  so  at  any  time,  was,  his  connexion  with  the  scheme,  as  a  member  of 
the  committee :  and  it  ceased  to  be  his  place  of  business  for  any  pur- 
pose, or  in  any  sense,  when  the  company  ceased  to  carry  on  its  original 
objects.  Upon  the  whole,  it  seems  to  me  that  one  main  object  of  the 
statute  5  &  6  Vict.  c.  73,  s.  37, — viz.  to  secure  to  the  lay  suitor  such  a 
delivery  of  the  bill  as  to  afford  a  reasonable  security  that  it  shall  duly 
come  to  his  hands, — entirely  fails  upon  the  present  occasion :  and  there- 
fore I  think  that  the  rule  for  entering  a  nonsuit  ought  to  be  made  absolute. 
GoLTMAN,  J.  I  regret  that  I  am  unable  to  yield  my  assent  to  the 
opinion  that  has  just  been  expressed  by  the  lord  chief  justice.  The 
question  is,  whether  there  has  been  a  delivery  of  this  bill  at  the  place 
of  business  of  the  party  sought  to  bd  charged  in  this  action.  The 
parties  sought  to  be  charged  with  the  bill,  were,  the  members  of  the 
provisional  committee  of  The  Oxford-Thame-High-Wycombe-and-Ux- 
bridge-Junction  Railway  Company,  of  whom  Mr.  De  Burgh  was  one. 
The  bill  was  delivered  on  the  28th  of  September,  1846,  at  an  office  in 
Moorgate  Street,  which  was  contended  to  be  the  place  of  business 
of  the  provisional  committee:  and  the  question  for  our  decision,  is, 
whether  that  place  then  was  to  be  treated  as  the  office  of  business 
af  the  party  now  sought  to  be  charged.  Mr.  De  Burgh  is  not  sought 
to  be  charged  in  his  private  and  individual  capacity,  but  as  a  member 
of  the  committee,(a)  for  business  done  for  the  committee,  in  respect 
of  which  all  its  members  are  sought  to  be  made  liable.  It  appears  that 
♦this  committee  was  established  for  the  purpose  of  carrying  into#p^go- 
effect  a  scheme  that  ultimately  proved  abortive.  There  is  little 
or  no  evidence  of  this  person's  having  attended  at  the  office  in  Moorgate 
Street  subsequently  to  the  5th  of  January,  1846,  when  it  was  ascertained 
that  the  concern  could  not  be  carried  on.     But,  although  the  scheme 

(a)  He  appears  to  have  been  sued  in  his  private  and  individual  capacity,  in  respect  of  a  lia- 
bility contracted  by  him  as  a  member  of  the  committee. 
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had  become  abortive,  the  duties  of  those  who  had  set  it  on  foot  had  not 
ceased :  it  was  their  duty  to  see  that  the  debts  they  had  contracted  were 
discharged.  It  was  not  competent  to  the  members  of  the  committee  to 
withdraw  themselves :  nor  do  I  agree  that  the  business  of  the  company 
was  wound  up  and  concluded.  Now,  the  37th  section  of  the  6  i  7  Vict. 
c.  73,  enacts  that  the  bill  may  be  delivered  at  the  ^^  office  of  business" 
of  the  party  to  be  charged  therewith :  and  the  4th  section  of  the  7  &  8 
Vict.  c.  110, — which  provides  for  the  provisional  registration  of  joint- 
stock  companies, — requires,  as  a  condition  precedent  to  such  registration, 
a  return  by  the  promoters  of,  amongst  other  things,  ''  the  name  of  the 
street,  square,,  or  other  place  in  which  the  provisional  place  of  business 
or  place  of  meeting  shall  be  situate,  and  the  number  (if  any)  or  other 
designation  of  the  house  or  office;"  and  afterwards  "  from  time  to  time, 
until  the  complete  registration  of  such  company,  a  return  of  a  copy  of 
every  addition  to  or  change  made  in  any  of  the  above  particulars." 
Until  this  last-mentioned  regulation  is  complied  with,  the  original  office 
or  place  of  meeting  of  the  company,  remains  to  all  intents  and  purposes 
the  "office  of  business  of  the  company."  For  these  reasons,  it  occars 
to  me  that  a  delivery  of  the  bill  in  question  at  No.  43  Moorgate  Street, 
was  a  delivery  at  the  office  of  business  of  the  company,  sufficient  to  satisfy 
the  6  &  7  Vict.  c.  73,  s.  37,  and  therefore  that  the  rule  for  entering  a 
nonsuit  should  be  discharged. 

«/>oo-|  '''Maule,  J.  I  also  am  of  opinion  that  this  rule  should  be  dis* 
^  charged.  Regretting,  as  I  do,  that  I  feel  obliged  to  differ  in 
opinion  from  the  lord  chief  justice,  that  regret  is  very  much  diminished 
by  the  circumstance,  that,  in  the  conclusion  I  have  come  to,  I  have  the 
good  fortune  to  agree  with  my  brother  Coltman.  I  think  the  bill  in 
this  case  was  rightly  delivered  at  what  may  be  called  the  ^^  office  ot 
business"  of  the  defendant.  The  defendant  is  sought  to  be  charged  in 
respect  of  a  delivery  at  the  place  of  business  of  a  railway  company  of 
the  provisional  committee  of  which  he  was  a  member.  The  bill  was  left 
at  the  place  where  the  company  had  carried  on  their  business.  It  did 
not  appear  that  the  company's  place  of  business  had  been  changed :  bat 
it  did  appear  that  the  name  of  the  company  still  remained  upon  a  brass 
plate  affixed  to  the  premises,  and  that  there  was  a  person  there  whc 
seemed  to  be  a  clerk.  The  leaving  the  plate  there  would  seem  to  be  a 
sort  of  continual  declaration  that  the  offices  were  still  occupied  by  the 
company.  It  is  said  that  the  concern  had  been  abandoned,  and  there- 
fore that  the  company  had  ceased  to  have  any  need  of  offices.  The 
scheme  having  proved  abortive,  the  committee-men  were,  no  doubt,  very 
willing  to  abandon  their  liabilities.  The  legitimate  business  of  a  railway 
company,  however,  consists  not  merely  in  pocketing  the  deposits  and 
constructing  a  railway ;  but  there  is  a  duty  cast  upon  the  promoters, 
which  is  at  least  as  important  to  the  public,  viz.  that  they  shall  pay  their 
debts  and  perform  their  contracts ;  and,  for  this  purpose,  it  was  necessary 
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that  they  should  have  some  known  place  of  business.  The  fact  of  their 
permitting  the  brass-plate  to  remain  upon  the  premises,  shows,  in  my 
opinion,  that  the  company  meant  to  continue  that  as  their  place  of  business 
for  the  purpose  of  settling  all  demands  against  them.  I  therefore  think 
•there  is  good  ground  for  saying  that  No.  43  Moorgate  Street  r^gog 
was  the  place  of  business  of  the  provisional  committee  of  this 
company  at  the  time  of  the  delivery  of  the  bill  there,  and  that  a  delivery 
there  was  sufficient  to  charge  the  defendant.  I  think  the  plaintiff  had 
a  right  to  deliver  his  bill  at  this  place,  and  that  such  delivery  was  suffi- 
cient to  charge  as  many  of  the  members  of  the  provisional  committee 
as  he  could  fix ;  and  that  the  plaintiff  was  not  bound  to  serve  each 
member  personally  or  individually.  As  to  the  probability  of  the  defend- 
ant's knowing  that  he  was  sought  to  be  charged  with  this  bill,  it  is  to  be 
observed,  that,  if  he  was  ignorant  of  the  fact,  it  was  his  own  fault.  He 
well  knew  that  there  must  be  persons  who  had  unsatisfied  demands 
against  the  committee ;  and  it  was  his  duty  to  take  proper  measures  to 
ascertain  what  those  demands  were.  He  gains  no  immunity  by  neglect- 
ing his  duty  in  this  respect. 

V.  Williams,  J.  I  agree  with  the  Lord  Chief  Justice  in  thinking 
that  the  rule  for  entering  a  nonsuit  in  this  case  should  be  made  absolute. 
The  question  is,  whether  the  delivery  of  this  bill  at  the  offices  of  this 
company,  No.  43  Moorgate  Street,  was,  under  the  circumstances,  a 
delivery  at  the  "  office  of  business"  of  the  party  sought  to  be  charged 
therewith,  within  the  meaning  of  the  37th  section  of  the  6  &  7  Vict.  c. 
73.  I  am  of  opinion  that  it  was  not.  I  conceive  the  term  ''  office  of 
business,*'  in  that  section,  means,  the  place  where  the  party  sought  to  be 
charged  with  the  bill  actually  carries  on  his  business,  either  by  himself 
or  by  an  agent.  I  do  not  think  that  Colonel  De  Burgh  can  pro- 
perly be  said  to  have  carried  on  business  at  No.  43  Moorgate  Street, 
at  the  time  the  bill  in  question  was  delivered  there.  It  appears  that  the 
project  had  been  '^'abandoned,  and  that  all  the  business  of  the  r#g4Q 
company  was  at  an  end,  as  early  as  the  month  of  January.  It 
is  true  that  the  liability  of  the  members  of  the  committee  did  not  there- 
fore cease.  But,  as  there  was  no  evidence  that  the  defendant  had  ever 
concurred  in  making  the  office  in  Moorgate  Street  the  place  of  business 
for  winding  up  the  affairs  of  the  company,  I  do  not  think  that  place  can 
properly  be  held  to  be  one,  a  delivery  of  the  bill  at  which  would  be  a 
sufficient  delivery  to  charge  him. 

Wilde,  C.  J.     The  court  being  thus  equally  divided  in  opinion,  there 
will  be  i(o  rule.(a) 

(a)  See  the  cases  upon  this  subject  carefully  collected  down  to  the  latest  period,  in  Mr. 
Broom's  iforthcoming)  Practice,  p.  165,  et  ttq. 
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DOE  d.  MULLER  and  Others  v.  CLARIDGE.     Dec,  5. 

6j  a  will  made  before  1837,  A.  directed  E.  and  F.  to  pay  and  discharge  all  his  debts  and  fune- 
ral expenses,  and  subject  thereto,  he  devised  a  freehold  messuage  to  E.  and  F.,  in  trust  to 
permit  and  suffer  B.,  his  widow,  to  reside  therein  for  life,  free  and  clear  of  rent  or  taxes; 
and,  after  her  decease,  he  devised  the  same  messuage  to  E.  and  F.,  and  the  survivor  of  them,  hii 
executors  and  administrators,  in  trust  to  permit  and  sufier  his  daughter  C.  to  receive  and 
take  the  rent  thereof  for  her  life,  free  from  the  control  of  her  husband ;  and,  after  his  daugh- 
ter's decease,  he  devised  the  same  messuage  to  E.  and  F.,  their  executors  and  administretors, 
upon  trust  to  pay  and  apply  the  rent  thereof  for  the  use  and  benefit  of  his  grandson  D..ia  the 
event  of  his  not  having  attained  the  age  of  twenty-one  at  the  time  of  the  decease  of  the  tes- 
tator's wife  and  daughter,  and  upon  D.'s  attaining  twenty-one,  the  testator  devised  the  same 
messuage  to  him  for  life.  Then,  after  certain  contingent  devises  which  never  took  eflect, 
and  after  giving  certain  legacies,  the  testator  gave,  devised,  and  bequeathed  all  the  rest,  resi- 
due, and  remainder  of  his  estate  and  effects  unto  and  between  his  said  wife  and  daughter, 
share  and  share  alike, — **  the  share  of  his  said  daughter  also  independent  of  the  debts,  con- 
trol, or  engagements  of  her  present  or  any  future  husband,  in  manner  aforesaid;'^  and  be 
named  the  said  E.  and  F.  executors  and  trustees  of  his  said  will : — 

Z.  having  survived  B.  and  D.,  leaving  daughters  only, — it  was  held,  that  the  legal  estate  in  a 
moiety  of  the  remainder  in  fee  vested  in  those  daughters,  as  co-heirs  of  C,  and  not  io  E. 
and  F.,  the  executors  and  trustees. 

This  was  an  action  of  ejectment  brought  by  the  lessors  of  the  plaiu- 
\  to  recover  a  moiety  of  certain  premises  at  Finchley,  to  which  they 
claimed  to  be  ^entitled  as  co-heirs  of  their  mother,  Anne  Miiller, 


2] 


the  devisee  named  in  the  will  of  Edward  Claridge  deceased. 
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The  cause  was  tried  before  Gresswell,  J.,  at  the  sittings  at  West- 
minster after  Michaelmas  term,  1846.  The  will  of  Edward  Glaridge, 
bearing  date  the  30th  of  June,  1830,  was  as  follows  : — 

"I,  Edward  Claridge,  of  Finchley,  in  the  county  of  Middlesex, 
gentleman  being  of  sound  And  disposing  mind,  memory,  and  understand- 
ing, praised  be  Almighty  God !  and  considering  the  certainty  of  death, 
and  the  great  uncertainty  of  the  time  thereof,  do  make  this  my  last  will 
and  testament,  in  manner  following ;  that  is  to  say, — first,  /  direct  my 
executors  and  trustees  hereinafter  named^  to  pay  and  discharge  all  my 
just  dehtSy  funeral  and  testamentary  expenses ;  and  subject  thereto^  I 
give,  devise,  and  bequeath  all  that  my  freehold  messuage,  tenement,  or 
dwelling-house  erected  by  me,  in  which  I  now  reside,  and  called  or 
known  as  Mount  Pleasant,  together  with  the  yard,  garden,  out-buildings, 
and  appurtenances  to  the  same  messuage  or  tenement  belonging  or  apper- 
taining, unto  my  said  executors  and  trustees,  In  trust  to  permit  and  suffer 
my  wife  Jane  Claridge  to  live  and  reside  therein  for  and  during  the 
♦time  of  her  natural  life,  free  and  clear  of  and  from  any  rent  or  r*g43 
taxes  whatsoever :  I  also  give  and  bequeath  unto  my  said  wife  all 
such  fixtures,  furniture,  books,  plate,  linen,  china,  wines,,  and  liquors,  a^ 
may  be  in  the  house  in  which  I  shall  reside  at  the  time  of  my  decease, 
and  belonging  to  me,  to  and  for  her  own  sole  use  and  benefit :  And, 
from  and  after  the  decease  of  my  said  wife,  I  give,  devise,  and  bequeath 
the  said  freehold  messuage  or  tenement  and  dwelling-house,  so  called 
Mount  Pleasant  as  aforesaid,  unto  my  said  executors  and  trustees,  and 
the  survivor  of  them,  his  executors  and  administrators.  In  trust  to  per- 
mit and  suffer  my  daughter  Ann^  the  wife  of  Christopher  Q-otlieb  MUller, 
of  Highgate,  in  the  said  county  of  Middlesex^  pork-butcher^  to  receive  and 
take  the  rent  of  the  said  messuage  or  tenement^  dwelling-house^  and  appur- 
tenances^ for  and  during  the  term  of  her  natural  lifcy  free  and  indepen- 
dent of  the  debts,  control^  or  engagements  in  any  way  or  manner  of  the  said 
C.  Cr.  MUlUr,  her  present  husband,  or  any  future  husband  with  whom 
she^  my  said  daughter,  Ann  Miiller,  may  hereafter  intermarry :  And, 
from  and  after  the  decease  of  my  said  daughter,  I  do  hereby  give,  devise, 
and  bequeath  the  said  messuage,  tenement,  or  dwelling-house,  and 
appurtenances,  to  my  said  executors  and  trustees,  their  executors  and 
administrators,  upon  trust  that  they,  my  said  executors,  or  their  execu- 
tors and  administrators,  do  and  shall  pay  and  apply  the  rent  of  the  said 
messuage  or  tenement,  dwelling-house,  and  appurtenances,  to  and  for 
the  use  and  benefit  of  my  grandson  Israel  Miiller,  the  eldest  son  of  my 
said  daughter,  the  said  Ann  Miiller,  in  the  event  of  his  not  having 
attained  the  age  of  twenty-one  years  at  the  time  of  the  decease  of  m; 
said  wife  and  the  said  Ann  Miiller,  his  mother ;  and,  from  and  imme- 
diately after  he  the  said  Israel  Miiller  shall  have  attained  such  age  of 
twenty-one  years,  then  I  hereby  give,  devise,  *and  bequeath  the  ri^aAA 
said  messuage,  tenement,  or  dwelling-house,  and  appurtenances, 
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unto  the  said  Israel  Muller,  for  and  during  the  term  of  his  natural  life ; 
and  I  do  direct  my  executors  and  trustee;j,  or  the  survivor  of  them,  to 
surrender  and  give  up  unto  him  peaceable  and  quiet  possession  thereof, 
upon  his  attaining  such  age,  and  do  also  pay  over  to  him  the  said  Israel 
Miillcr  such  surplus  moneys  as  shall  be  remaining  in  the  hands  of  my 
said  executors,  for  or  on  account  of  the  rents  which  they  shall  or  may 
have  received  subsequent  to  the  decease  of  my  said  wife  and  my  said 
daughter,  and  antecedent  to  my  grandson,  the  said  Israel  Muller,  attain- 
ing his  said  age  of  twenty-one  years,  for  the  said  messuage,  tenement, 
or  dwelling-house,  and  appurtenances,  after  deducting  such  costs,  charges, 
and  expenses  as  either  of  them  shall  or  may  have  sustained,  expended, 
or  been  put  unto,  in  any  respect,  for  and  on  account  of  the  said  Israel 
Muller :  And,  in  case  the  said  Israel  Muller  shall  not  live  to  attain  the  agt 
of  twenty-one  years,  then  I  give,  devise,  and  bequeath  the  said  messuage, 
tenement,  or  dwelling-house,  and  appurtenances  to  the  same  belonging, 
unto  my  said  executors  and  trustees,  their  executors  and  administrators, 
upon  the  like  trust  for  my  grandson  Edward  Claridge  Hyde,  the  eldest 
son  of  my  deceased  daughter,  Sarah  Hyde,  in  the  event  of  his  attaining 
the  age  of  twei\ty-one  years,  for  and  during  the  term  of  his  natural  life: 
But,  if  the  said  Edward  Claridge  Hyde  shall  not  live  to  attain  that  age, 
I  give,  devise,  and  bequeath  the  said  messuage,  tenement,  or  dwelling- 
house,  and  appurtenances,  unto  my  nephew  Edward  Claridge,  the  second 
son  of  my  brother  George  Claridge,  of  Warwick  Lane,  Newgate  street, 
in  the  city  of  London,  gold-beater  (one  of  my  executors  hereinafter 
named),  for  and  during  the  natural  life  of  my  said  nephew,  the  said 
Edward  Claridge,  in  the  event  of  his  attaining  the  age  of  twenty-one 
*6451  y®^^® »  ^^^^  should  my  said  nephew  *depart  this  life  before  he 
shall  attain  that  age,  then,  and  in  that  case,  I  give,  devise,  and 
bequeath  the  said  messuage,  tenement,  or  dwelling-house,  together  with 
the  yard,  garden,  out-buildings,  and  appurtenances  to  the  same  belong- 
ing, unto  my  nephew  Edward  Claridge,  son  of  my  deceased  brother  John 
Claridge,  and  the  heirs  and  assigns  of  my  said  nephew,  the  said  last- 
named  Edward  Claridge.  I  also  give,  devise,  and  bequeath  all  that  my 
freehold  messuage,  tenement,  or  dwelling-house  nearly  adjoining  the 
George  public-house,  situate  and  being  in  the  Hog-Market,  Finchley 
aforesaid,  and  which  said  messuage  or  tenement  I  some  time  since  par- 
chased  of  Mr.  Gutteridge,  and  now  in  the  occupation  of  my  brother-in- 
law,  William  Laman,  of  Finchley  aforesaid,  together  with  the  garden 
and  appurtenances  to  the  same  belonging  or  in  any  wise  appertaining: 
and  also  all  that  my  other  freehold  messuage,  tenement,  or  dwelling- 
house,  as  also  erected  by  me,  and  now  in  the  tenure  or  occupation  of 
Mr.  Haines,  also  situate  and  being  at  Finchley  aforesaid,  together  with 
the  field  at  the  back  part  thereof,  and  the  yard,  garden,  out-buildings, 
and  other  appurtenances  to  the  same  belonging  or  in  any  wise  appertain- 
ing,— unto  my  said  executors  and  trustees,  their  executors  and  admini*- 
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trators,  In  trust  to  permit  and  suffer  my  said  wife  and  daughter^  and 
the  survivor  of  them^  to  receive  and  take  all  and  singular  the  rents  of  the 
said  two  last-mentioned  freehold  messuages  or  tenements^  for  and  during 
the  term  of  their  respective  natural  lives^  in  equal  shares  and  proportions, 
share  and  share  alike — the  share  of  my  said  daughter  to  be  in  like  man- 
ner independent  of  her  present  or  any  future  husband:  And,  from  and 
after  the  decease  of  the  survivor  of  them,  my  said  wife  and  daughter,  I 
give,  devise,  and  bequeath  the  said  two  last-mentioned  messuages  or 
tenements  to  my  said  executors  and  trustees,  and  the  survivor  of  them, 
his  executors  or  ^administrators,  upon  all  and  singular  the  like  r#g4g 
trusts  in  all  respects,  and  subject  to  the  same  contingencies,  as  I 
have  given,  devised,  and  bequeathed  my  said  messuage,  tenement,  or 
dwelling-house  called  Mount  Pleasant,  as  aforesaid,  after  the  decease  of 
my  said  wife  and  daughter,  the  said  Ann  Miiller,  to  my  grandsons  and 
nephews :  I  also  give  and  bequeath  unto  my  said  wife,  and  my  said 
daughter  the  said  Ann  MUlIer,  in  equal  shares  and  proportions,  share 
and  share  alike, — the  share  of  my  said  daughter  to  he  also  independent  of 
the  debts  y  control  y  or  engagements  of  her  present  or  any  future  husband, — 
all  such  sum  or  sums  of  money  as  shall  be  in  the  hands  of  my  bankers, 
together  with  all  stocks  or  funds  as  shall  or  may  be  standing  in  my  name 
at  the  time  of  my  decease,  or  in  the  name  of  any  person  or  persons  in 
trust  for  me,  in  any  of  the  public  stocks  or  funds  of  Great  Britain.  I 
also  give  and  bequeath  unto  my  sister,  Ann  Laman,  the  wife  of  the 
before-named  William  Laman,  the  sum  of  50/.,  and  to  my  said  nephew, 
the  last-named  Edward  Glaridge,  son  of  my  deceased  brother  John  Cla- 
ridge,  the  like  sum  of  501. ;  and  which  two  last-mentioned  legacies  I 
request  my  executors  to  pay  to  each  of  them  the  said  Ann  Laman  and 
Edward  Glaridge,  within  six  months  after  my  decease,  free  from 
legacy-duty  or  other  charge  and  deductions  whatsoever.  And,  as  to 
all  the  rest,  residue,  and  remainder  of  my  estate  and  effects  what- 
soever and  wheresoever,  whether  real  or  personal,  not  hereinbefore 
bequeathed,  subject  to,  and  after  payment  of,  all  my  just  debts,  funeral  and 
testamentary  expenses  as  aforesaid,  and  the  legacies  given  and  bequeathed 
by  this  my  will,  I  give,  devise,  and  bequeath  the  same,  and  every 
part  thereof,  unto  and  between  my  said  wife  and  my  said  daughter 
the  said  Ann  Miiller,  in  equal  shares  and  proportions,  share  and 
share  alike, — the  share  of  my  said  daughter  also  independent  of  the  debts, 
control,  or  engagements  of  her  present  or  any  future  husband,  in  manner 
"^aforesaid.  And,  lastly,  I  do  hereby  nominate  and  appoint  ray  r^QAn 
brother,  the  before-named  George  Glaridge,  and  Thomas  Taylor, 
of  Newgate  Market,  in  the  city  of  London,  seedsman,  executors  and 
trustees  of  this  my  will ;  to  each  of  whom  I  give  and  bequeath  the  sum 
of  10/.,  free  from  legacy  duty.  And  I  do  hereby  appoint  them  the  said 
George  Glaridge  and  Thomas  Taylor  guardians  of  my  said  grandsons,  the 
said  Israel  Miiller  and  Edward  Glaridge  Hyde,  during  their  respective 
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minorities :  and  I  direct  that  they,  my  Baid  executors  and  trustees,  shall 
be  allowed  to  retain  and  reimburse  themselves  all  such  reasonable  costs, 
charges,  and  expenses  as  either  of  them  shall  be  put  to  in  or  about  the 
execution  of  the  trusts  hereby  in  them  reposed,  and  who  shall  be 
accountable  only  each  for  their  own  acts,  and  not  answerable  or  account- 
able for  any  loss  which  shall  or  may  arise  or  be  incurred  in  the  execution 
of  the  trusts ;  and,  hereby  revoking  all  former  and  other  wills  by  me  at 
any  time  heretofore  made,  I  declare  this  to  be  my  last  will  and  testament. 
In  witness,"  &;c. 

The  contingency  upon  which  Edward  Claridge,  the  testator's  nephew, 
was  to  take  the  premises  in  fee,  viz.,  the  death  of  Edward  Claridge 
Hyde,  the  testator's  grandson,  before  attaining  the  age  of  twenty-one, 
never  happened;  and  the  lessors  of  the  plaintiff,  as  co-heirs  of  Anne 
Mliller,  claimed  a  moiety,  under  the  residuary  clause. 

The  main  question  was,  whether,  under  the  residuary  clause,  the  legal 
estate  in  a  moiety  was  in  the  lessors  of  the  plaintiff,  or  whether  the  legal 
estate  in  the  whole  was  in  the  defendants,  who  were  the  trustees  and 
executors  named  in  Edward  Glaridge's  will. 

A  verdict  was  found  for  the  plaintiff,  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion 
that  the  legal  estate  was  in  the  trustees. 

*MK\       *Ohmfif^^JJ'j  Serjt.,  in  Hilary  term,  1847,  obtained  a  rule  nisi 
^  accordingly. 

BffleSy  Serjt.,  Matthews^  and  Cowling^  in  Michaelmas  term,  1847, 
showed  cause.  The  lessors  of  the  plaintiff  are  clearly  entitled,  under 
the  residuary  clause  of  this  will,  to  a  moiety  of  the  premises  in  question, 
in  fee.  The  direction  in  the  beginning  of  the  will,  to  the  trustees  and 
executors  to  pay  debts,  and  funeral,  and  testamentary  expenses,  and  the 
devise  of  the  property  to  them  subject  theretOy  do  not  necessarily  give 
the  legal  estate  in  fee  to  the  trustees.  Lord  Maksfield,  in  delivering 
the  opipion  of  the  court  in  Doe  d.  Bowes  v.  Blaekett^  Cowp.  235,  says, 
that,  ^'  in  order  to  make  a  devise  of  lands,  without  any  limitation  added, 
a  fee,  such  an  intention  must  appear  as  is  sufficient  to  satisfy  the  con- 
science of  the  court  in  pronouncing  it  such :  if  it  is  barely  problematical, 
the  rule  of  law  must  take  place."  In  Powell  on  Devises,(a)  it  is  said, 
that  ^^  a  long  series  ofucases  has  established  that  a  mere  charge  of  debt« 
or  legacies  upon  the  land  devised,  t.  e.,  a  devise  to  a  person  subject  to, 
or  charged  withy  or  after  payment  of,  debts  and  legacies,  does  not 
enlarge  the  quantity  of  interest  which  the  devisee  wouH  take  under  the 
devise  :**  for  which  position  the  learned  editor  cites  Dickins  v.  Marshal^ 
Cro.  Eliz.  380  ;{b)  Fairfax  v.  Heron^  Pre.  Ch.  67 ;  Canning  v.  Canning. 
Mos.  240 ;  Merson  v.  Blaekmorey  2  Atk.  341  ;  Doe  d.  SmcUlv.  AUen^  8 
T.  R.  497 ;  Doe  d.  Bowes  v.  BlackeU ;  {c)  Doe  d.  Briscoe  v.  Clarke^  2  K. 

(o)  3d  edit,  by  Jarman,  385. 

(6)  S.  C.  nom.  Deaeon  v.  Mar$k,  F.  Moore,  594. 

(c)  Ubi  supra. 
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II.  343 ;  and  Doe  d.  Jackson  v.  Ramsbotham,  3  M.  &  Sel.  616.  The  case 
of  Deacon  v.  Marsh  is  as  follows : — '*  Hobart  Deacon,  seisy  en  fee 
*dun  meuson,  et  possess  de  biens,  fist  devise  en  ceux  parols — the  r*/»4Q 
rest  of  my  goods,  lands,  and  movables  whatsoever,  after  my  • 
debts,  legacies,  and  funerals  paid,  to  my  three  children,  John,  Toby,  and 
Mary,  equally  to  be  divided  amongst  them.  Et  fuit  adjudge  que  its 
avoiet.  estate  fors  pur  vie  en  le  meason,  et  fuer.  tenants  en  common,  neroy 
joyntenants."  In  Moor  v.  Denn  d.  Mellor^  2  Bos.  &  Pull.  247,  A., 
after  giving  a  life-estate  in  certain  copyholds  to  B.,  devised  as  follows, — 
"  All  the  rest  of  my  lands,  tenements,  and  hereditaments^  either  freehold 
or  copyhold,  whatsoever  and  wheresoever,  and  also  all  my  goods,  &c., 
after  payment  of  my  just  debts  and  funeral  expenses^  I  give,  devise,  and 
bequeath  the  same  unto  my  wife,  S.  C.  :**  and  it  was  held,  that,  under 
this  devise,  S.  C.  took  only  an  estate  for  life.  Lord  Chief  Baron  Mac- 
DONALD,  giving  the  opinion  of  the  judges  in  the  House  of  Lords,  there 
says :  ^'  The  remaining  consideration  is,  whether,  by  the  words  ^  after 
payment  of  my  just  debts  and  funeral  expenses,'  an  intention  to  pass  a 
fee  is  so  denoted,  according  to  the  established  rules  of  construction,  as 
to  manifest  an  intention  that  those  debts  and  expenses  should  be  a 
charge  on  the  devisee^  or  on  the  land  in  her  hands.  If  these  words  are 
considered  as  charging  the  lands  in  the  hands  of  the  widow%  in  tiiat  case, 
according  to  the  established  principles,  she  would  take  a  fee,  or  she 
might  otherwise  be  a  loser  by  the  devise:  if  on  the  rents  and  profits  of 
the  lands,  her  interest  would  be  only  for  her  life. (a)  In  Dickius  v. 
^Marshal^  words  nearly  similar,  and  of  the  same  import,  were  r^p^A 
used,  viz.  'after  my  debts  and  legacies  paid;'  but  it  was  held 
that  only  a  life-interest  passed.  In  Canning  v.  Canning^  the  same  was 
adjudged,  where  the  words  were,  '  after  my  just  debts,  funeral  expenses, 
and  legacies  are  fully  satisfied  and  paid.'  I  am  free  to  own  that  I 
formerly  held  an  opinion  that  the  words  of  charge  in  this  will,  were  a 
charge  on  the  lands  in  the  hands  of  the  devisee ;  and  that  opinion  was 
founded  upon  the  then  latest  authority,  of  Doe  d.  Palmer  v.  Richards^ 
3  T.  B.  356.  To  me  that  case  did  then,  and  does  still,  appear  to  have 
a  very  close  resemblance  to  the  present.  The  words  used  by  the  testa- 
tor in  that  case,  are  almost  exactly  similar  to'  the  present ;  excepting 
that,  in  that  case,  after  the  devise  of  the  rest  and  residue  of  his  lands, 
tenements,  and  hereditaments,  and  all  personal  estate  whatsoever,  the 
testator  adds,  *  my  legacies  and  funeral  expenses  being  thereout  paid ; 
whereas,  in  the  present  case,  the  words  are,  *  after  payment  of  my  just 
debts  and  funeral  expenses.'   The  word  '  thereout'  is  a  word  of  reference : 

(a)  See  Bro.  Abr.  tit.  Teatament,  pi.  18,  tit.  Estates,  pi.  78;  Collyer's  case,  6  Co.  Rep.  16  ; 
iVellock  V.  Hammond,  Cro.  Eliz.  204 ;  Walker  v.  Collier,  Cro.  Eliz.  378 ;  Spieer  v.  Spieer,  Cro. 
Jac.  527 ;  Greeve  v.  Dewell,  Cro.  Jac.  599 ;  Reed  v.  Halton,  2  Mod.  25 ;  Sir  Thomas  Munchnmp 
V.  Bletoei,  Bridgm.  132;  Redoubt  v.  Redoubt,  Hi).  1713,  Vin.  Abr.  tit.  Devise  (Q.  a),  pi.  18; 
Goodrigkt  d.  Baker  v.  Stacker,  5  T.  R.  18  ;  Andrew  v.  Southouse,  5  T.  R.  292  :  Doe  d.  IVilley 
'.  Holmes,  8  T.  R.  1. 
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it  would  be  the  same  thing,  therefore,  if  the  words  referred  to  were 
themselves  repeated  ;  in  which  case,  the  sentence  would  run  thus, — '  my 
legacies  and  funeral  expenses  being  paid  out  of  the  rest  and  residue  of 
my  lands,  tenements,  and  hereditaments,  and  all  personal  estate  whatso- 
ever.' I  am  unable  to  distinguish  the  difference  between  devising 
lands  to  any  one  ^  after  paying  his  legacies,'  or  ^his  legacies  being 
paid  thereout.'  In  both  cases,  they  are  to  be  paid  oat  of  the 
land  which  is  the  subject  of  the  devise.  A  devise  to  an  individual 
after  paying  debts,  seemed  to  me  to  mark  the  same  intend  of  charg- 
ing the  land  in  the  hands  of  the  devisee,  as  a  devise  to  an  indi- 
vidual, the  testator's  debts  being  paid  otU  of  the  land  devised." 
♦6^1"!  *'  ^Vitti  ^t^is  stream  of  authorities,  however,"  observes  the  learned 
editor  of  Powell  on  Devises,(a)  the  case  of  Doe  d.  Palmer  t. 
Richards  is  not  easily  reconcileable.  The  devise  was  in  these  words,— 
^  All  the  rest,  residue,  and  remainder  of  my  messuages,  lands,  tenements, 
hereditaments,  goods,  chattels,  and  personal  estate  whatsoever,  my  Uga- 
cies  and  funeral  expenses  being  thereout  paidy  I  give,  devise,  and  be- 
queath unto  my  sister  J.  D/  Lord  Kenyon  held  that  the  devisee  took 
a  fee ;  for,  that,  if  the  devise  did  not  comprise  the  whole  of  the  devisor's 
estate,  the  interest  as  well  as  the  land,  the  legacies  and  funeral  expenses 
might  not  be  paid.  This  case  exhibits  a  remarkable  instance  of  th^ 
erroneous  application  of  a  right  principle ;  for,  the  doctrines  laid  down 
by  Lord  Kenyon  in  his  judgment  are  precisely  accordant  with  those  of 
the  current  of  authorities,  and  it  has  been  frequently  cited  as  containing 
a  correct  statement  of  the  rule  of  law  upon  the  subject."  [Cresswell, 
J.  The  testator  here  directs  his  executors  and  trustees  to  pay  his  debts 
and  funeral  expenses.  V.  Williams,  J.  In  Doe  d.  Sams  v.  Q-arlitk^ 
Parke,  B.,  says,  14  M.  &  W.  703 :  "  The  ground  on  which  an  estate  for 
life  is  enlarged  by  implication  to  an  estate  in  fee,  is,  that,  where  there  is 
a  charge  on  the  person  of  the  devisee,  it  is  presumed  that  it  was  intended 
that  he  should  recoup  himself,  for  which  purpose  he  is  to  have  the  estate. 
It  must  be  a  charge  on  the  person  in  respect  of  the  estate.""]  In  Co.  Litt. 
42  a,  it  is  said,  that,  ''  if  a  man,  by  his  will  in  writing,  devise  his  lands 
to  his  executors  for  payment  of  debts,  and  until  his  debts  be  paid,  in  this 
case,  the  executors  have  but  a  chattel  and  an  incertaine  interest  in  the 
land  until  his  debts  be  paid ;  for,  if  they  should  have  it  for  their  lives, 
*({^01  ^^^^  ^y  their  death  their  estate  should  cease,  *and  the  debts  un- 
paid ;  but,  being  a  chattel,  it  shall  go  to  the  executors  of  the  exe- 
cutors, for  the  payment  of  his  debts :  and  so  note  a  diversity  between  a 
devise  and  a  conveyance  at  the  common  law  in  his  life-time."  So,  in 
Carter  v.  Bamardiston^  1  P.  Wms.  505,  a  devise  of  lands  by  one  to  his 
executors,  "for  and  until  payment  of  his  debts,"  was  held  to  be  but  a 
chattel  interest.  Again,  in  Manning's  eascy  8  Co.  Rep.  96  a,  it  is  said : 
^'  In  many  cases,  a  man  by  his  will  may  create  an  estate  which  by  grant 
(a)  3d  edit.,  by  Jarman,  p.  386. 
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or  conveyance  at  the  common  law  he  cannot  create  in  his  life ;  and  there- 
fore, when  Sir  William  Cordell,  Master  of  the  Rolls,  devised  his  manor 
of  Melford,  &c.,  in  the  county  of  Suffolk,  to  his  executors,  for  the  pay- 
ment of  his  debts,  and  until  his  debts  should  be  paid,  the  remainder  to 
Edward,  his  brother,  &c.,  and  made  George  Carey  and  others  his  execu- 
tors, and  died,  and  after  his  death  the  debts  were  paid ;  and  his  wife 
demanded  dower ,  and  one  question,  amongst  others,  was  moved,  what 
interest  or  estate  the  executors  had ;  for,  if  they  had  a  freehold,  then 
the  wife  should  not  have  dower ;  and,  if  they  had  but  a  chattel  determi- 
nable upon  the  payment  of  the  debts,  then  she  should  be  indowed :  and 
the  case  was  referred  to  Anderson,  chief  justice  of  the  Common  Pleas, 
and  Francis  Gawdie,  justice  of  the  King's  Bench,  before  whom  the 
case  was  at  several  days  debated,  Pasch.  36  Eliz. ;  and  it  was  resolved 
by  them  that  the  executors  had  but  a  chattel,  and  no  freehold; 
for,  if  they  should  have  a  freehold  for  their  lives,  then  their  estate 
would  determine  by  their  death,  and  not  go  to  the  executors  of  the 
executors ;  and  so  the  debts  would  remain  unpaid :  but  the  law  adjudges 
it  a  particular  interest  in  the  land,  which  »hall  go  to  the  executors 
of  the  executors,  as  assets  for  payment  of  his  debts."  Here,  there  are 
legacies ;  but  there  was  no  evidence  of  any  debts.  [MaUlb,  J.  We  may 
^assume  that  there  were  funeral  expenses.]  In  Doe  d.  Lee  r^g^o 
Compere  v.  Sicks^  7  T.  R.  433,  where,  after  a  devise  to  one  for 
life,  the  devisor  limited  the  estate  to  trustees  and  their  keirsj  in  trust  to 
preserve  contingent  remainders,  and  to  permit  the  tenant  for  life  to  take 
the  profits,  with  remainder  over  on  his  decease ;  and  he  afterwards  gave 
other  estates  for  lives,  with  several  remainders  over,  and  after  each  estate 
for  life  he  interposed  the  same  estate  to  trustees  and  their  heirs : — ^it  was 
held  that  this  showed  his  intent  to  be,  that  the  estates  to  the  trustees 
should  be  confined  to  the  lives  of  the  several  tenants  for  lives,  and,  con- 
sequently, that  those  in  remainder  took  legal  estates,  there  being  no 
other  circumstances  in  the  will  to  show  a  contrary  intent.  Here,  the 
repetition  of  the  devise  to  the  executors  and  trustees  after  the  death  of 
the  testator's  widow,  and  also  after  the  respective  deaths  of  his  daughter 
Ann  MuUer  and  his  grandson  Israel  Miiller,  shows  clearly  that  he  did 
not,  in  the  first  instance,  intend  the  trustees  to  take  the  fee.  [V.  Wil- 
liams, J.  It  will  not  be  disputed,  on  the  other  side,  that,  though  there 
are  words  of  inheritance  following  the  devise  to  the  trustees,  they  will 
not  take  any  greater  estate  than  is  requisite  to  the  performance  of  their 
functions.]  In  Doe  d.  White  v.  Simpson^  5  East,  162,  under  a  devise 
of  lands,  arrears  of  rent,  and  a  bond  and  judgment,  to  trustees  and  the 
survivor,  and  the  executors,  &c.,  of  such  survivor,  in  trust,  out  of  the 
rents  and  profits  of  the  said  estates  and  arrears,  &c.,  to  pay  certain 
annuities  for  lives,  and  a  sum  in  gross ;  and,  from  and  after  payment  of 
the  said  annuities  and  money,  the  testator  devised  successive  estates  for 
lives,  remainder  to  C.  M.  in  tail,  remainder  to  his  own  right  heirs ;  and 
VOL.  VL — 51  2  L  2 
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had  become  abortive,  the  duties  of  those  who  had  set  it  on  foot  had  not 
ceased :  it  was  their  duty  to  see  that  the  debts  they  had  contracted  were 
discharged.  It  was  not  competent  to  the  members  of  the  committee  to 
withdraw  themselves :  nor  do  I  agree  that  the  business  of  the  company 
was  wound  up  and  concluded.  Now,  the  37th  section  of  the  6  &  7  Vict, 
c.  73,  enacts  that  the  bill  may  be  delivered  at  the  *^  office  of  business" 
of  the  party  to  be  charged  therewith :  and  the  4th  section  of  the  7  &  8 
Vict.  c.  110, — which  provides  for  the  provisional  registration  of  joint- 
stock  companies, — requires,  as  a  condition  precedent  to  such  registration, 
a  return  by  the  promoters  of,  amongst  other  things,  "  the  name  of  the 
street,  square,' or  other  place  in  which  the  provisional  place  of  business 
or  place  of  meeting  shall  be  situate,  and  the  number  (if  any)  or  other 
designation  of  the  house  or  office;*'  and  afterwards  ^'from  time  to  time, 
until  the  complete  registration  of  such  company,  a  return  of  a  copy  of 
every  addition  to  or  change  made  in  any  of  the  above  particulars." 
Until  this  last-mentioned  regulation  is  complied  with,  the  original  office 
or  place  of  meeting  of  the  company,  remains  to  all  intents  and  purposes 
the  "office  of  business  of  the  company."  For  these  reasons,  it  occurs 
to  me  that  a  delivery  of  the  bill  in  question  at  No.  43  Moorgate  Street, 
was  a  delivery  at  the  office  of  business  of  the  company,  sufficient  to  satisfy 
the  6  &  7  Vict.  c.  73,  s.  37,  and  therefore  that  the  rule  for  entering  a 
nonsuit  should  be  discharged. 

*f)^Rl       *Maule,  J.     I  also  am  of  opinion  that  this  rule  should  be  dis- 
^   charged.     Regretting,  as  I  do,  that  I  feel  obliged  to  differ  in 
opinion  from  the  lord  chief  justice,  that  regret  is  very  much  diminished 
by  the  circumstance,  that,  in  the  conclusion  I  have  come  to,  I  have  the 
good  fortune  to  agree  with  my  brother  Coltman.     I  think  the  bill  in 
this  case  was  rightly  delivered  at  what  may  be  called  the  ^^  office  ot 
business"  of  the  defendant.     The  defendant  is  sought  to  be  charged  in 
respect  of  a  delivery  at  the  place  of  business  of  a  railway  company  of 
the  provisional  committee  of  which  he  was  a  member.     The  bill  was  left 
at  the  place  where  the  company  had  carried  on  their  business.     It  did 
not  appear  that  the  company's  place  of  business  had  been  changed :  but 
it  did  appear  that  the  name  of  the  company  still  remained  upon  a  brass 
plate  affixed  to  the  premises,  and  that  there  was  a  person  there  wh<. 
seemed  to  be  a  clerk.     The  leaving  the  plate  there  would  seem  to  be  a 
sort  of  continual  declaration  that  the  offices  were  still  occupied  by  the 
company.     It  is  said  that  the  concern  had  been  abandoned,  and  there- 
fore that  the  company  had  ceased  to  have  any  need  of  offices.     The 
scheme  having  proved  abortive,  the  committee-men  were,  no  doubt,  very 
willing  to  abandon  their  liabilities.     The  legitimate  business  of  a  railway 
company,  however,  consists  not  merely  in  pocketing  the  deposits  and 
constructing  a  railway ;  but  there  is  a  duty  cast  upon  the  promoters, 
which  is  at  least  as  important  to  the  public,  viz.  that  they  shall  pay  their 
debts  and  perform  their  contracts;  and,  for  this  purpose,  it  was  neoessaiy 
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that  they  should  have  some  known  place  of  business.  The  fact  of  their 
permitting  the  brass-plate  to  remain  upon  the  premises,  shows,  in  my 
opinion,  that  the  company  meant  to  continue  that  as  their  place  of  business 
for  the  purpose  of  settling  all  demands  against  them.  I  therefore  think 
•there  is  good  ground  for  saying  that  No.  43  Moorgate  Street  r^gog 
was  the  place  of  business  of  the  provisional  committee  of  this 
company  at  the  time  of  the  delivery  of  the  bill  there,  and  that  a  delivery 
there  was  sufficient  to  charge  the  defendant.  I  think  the  plaintiff  had 
a  right  to  deliver  his  bill  at  this  place,  and  that  such  delivery  was  suffi- 
cient to  charge  as  many  of  the  members  of  the  provisional  committee 
as  he  could  fix ;  and  that  the  plaintiff  was  not  bound  to  serve  each 
member  personally  or  individually.  As  to  the  probability  of  the  defend- 
ant's knowing  that  he  was  sought  to  be  charged  with  this  bill,  it  is  to  be 
observed,  that,  if  he  was  ignorant  of  the  fact,  it  was  his  own  fault.  He 
well  knew  that  there  must  be  persons  who  had  unsatisfied  demands 
against  the  committee ;  and  it  was  his  duty  to  take  proper  measures  to 
ascertain  what  those  demands  were.  He  gains  no  immunity  by  neglect- 
ing his  duty  in  this  respect. 

V.  Williams,  J.  I  agree  with  the  Lord  Chief  Justice  in  thinking 
that  the  rule  for  entering  a  nonsuit  in  this  case  should  be  made  absolute. 
The  question  is,  whether  the  delivery  of  this  bill  at  the  offices  of  this 
company.  No.  43  Moorgate  Street,  was,  under  the  circumstances,  a 
delivery  at  the  "  office  of  business"  of  the  party  sought  to  be  charged 
therewith,  within  the  meaning  of  the  37th  section  of  the  6  &  7  Vict.  c. 
73.  I  am  of  opinion  that  it  was  not.  I  conceive  the  term  "  office  of 
business,**  in  that  section,  means,  the  place  where  the  party  sought  to  be 
charged  with  the  bill  actually  carries  on  his  business,  either  by  himself 
or  by  an  agent.  I  do  not  think  that  Colonel  De  Burgh  can  pro- 
perly be  said  to  have  carried  on  business  at  No.  43  Moorgate  Street, 
at  the  time  the  bill  in  question  was  delivered  there.  It  appears  that  the 
project  had  been  ^abandoned,  and  that  all  the  business  of  the  r^gjA 
company  was  at  an  end,  as  early  as  the  month  of  January.  It 
is  true  that  the  liability  of  the  members  of  the  committee  did  not  there- 
fore cease.  But,  as  there  was  no  evidence  that  the  defendant  had  ever 
concurred  in  making  the  office  in  Moorgate  Street  the  place  of  business 
for  winding  up  the  affairs  of  the  company,  I  do  not  think  that  place  can 
properly  be  held  to  be  one,  a  delivery  of  the  bill  at  which  would  be  a 
sufficient  delivery  to  charge  him. 

WiLDB,  C.  J.     The  court  being  thus  equally  divided  in  opinion,  there 
will  be  1^0  rule,  (a) 

(a)  See  the  cases  upon  this  subject  carefully  collected  down  to  the  latest  period,  in  Mr. 
Broom's  (forthcoming)  Practice,  p.  165,  et  §eq. 
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COURT  OF  COMMON  PLEAS, 
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IN   THE    EXCHEQUER   CHAMBER, 

IN 

Jfiitjiarlraag  Uacotion, 

IN   THX 

TWELFTH  YEAR  OF  THE  REIGN  OF  VICTORIA, 


The  judges  who  sat  in  banco  during  these  sittings,  were — 

COLTMAN,  J.  CrBSSWELL,  J. 

Maule,  J.  V.  Williams,  J. 


DOE  d.  MULLER  and  Others  v.  CLARIDGE.     Dec.  5. 

65  a  will  made  before  1837,  A.  directed  E.  and  F.  to  pay  and  discharge  all  his  debts  and  fone- 
ral  expenses,  and  subject  thereto^  he  devised  a  freehold  messuage  to  E.  and  F.,  in  trust  to 
permit  and  suffer  B.,  bis  widow,  to  reside  therein  for  life,  free  and  clear  of  rent  or  taxes; 
and,  after  her  decease,  he  devised  the  same  messuage  to  E.  and  F.,  and  the  survivor  of  them,  his 
exeeutorn  and  administrators,  in  trust  to  permit  and  suffer  his  daughter  C.  to  receive  and 
take  the  rent  thereof  for  her  life,  free  from  the  control  of  her  husband  ;  and,  after  his  daugh- 
ter's decease,  he  devised  the  same  messuage  to  E.  and  F.,  their  executors  and  administrators^ 
upon  trust  to  pay  and  apply  the  rent  thereof  for  the  use  and  benefit  of  his  grandson  D.,iQ  the 
event  of  his  not  having  attained  the  age  of  twenty-one  at  the  time  of  the  decease  of  the  tes- 
tator's wife  and  daughter,  and  upon  D/s  attaining  twenty-one,  the  testator  devised  the  same 
messuage  to  him  for  life.  Then,  after  certain  contingent  devises  which  never  took  eflert, 
and  after  giving  certain  legacies,  the  testator  gave,  devised,  and  bequeathed  all  the  rest,  resi* 
due,  and  remainder  of  his  estate  and  effects  unto  and  between  his  said  wife  and  daughter, 
share  and  share  aUke, — **  the  share  of  his  said  daughter  also  independent  of  the  debts,  con- 
trol, or  engagements  of  her  present  or  any  future  husband,  in  manner  aforesaid;"  and  he 
named  the  said  E.  and  F.  executors  and  trustees  of  his  said  will : — 

Z.  having  survived  B.  and  D.,  leaving  daughters  only, — it  was  held,  that  the  legal  estate  in  a 
moiety  of  the  remainder  in  fee  vested  in  those  daughters,  as  co-heirs  of  C,  and  not  in  E. 
and  F.,  the  executors  and  trustees. 

This  was  an  action  of  ejectment  brought  by  the  lessors  of  the  plain- 
tiff, to  recover  a  moiety  of  certain  premises  at  Finchley,  to  which  they 

•642] 


•fid9l   cl*inied  to  be  *entitled  as  co-heirs  of  their  mother,  Anne  MUller, 


the  devisee  named  in  the  will  of  Edward  Claridge  deceased. 
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The  cause  was  tried  before  Gresswell,  J.,  at  the  sittings  at  West- 
minster after  Michaelmas  term,  1846.  The  will  of  Edward  Claridge, 
bearing  date  the  30th  of  June,  1830,  was  as  follows  : — 

"I,  Edward  Claridge,  of  Finchley,  in  the  county  of  Middlesex, 
gentleman  being  of  sound  And  disposing  mind,  memory,  and  understand- 
ing, praised  be  Almighty  God !  and  considering  the  certainty  of  death, 
and  the  great  uncertainty  of  the  time  thereof,  do  make  this  my  last  will 
and  testament,  in  manner  following ;  that  is  to  say, — first,  I  direct  my 
executors  and  trustees  hereinafter  named^  to  pay  and  discharge  all  my 
just  debtSj  funeral  and  testamentary  expenses ;  and  subject  thereto^  I 
give,  devise,  and  bequeath  all  that  my  freehold  messuage,  tenement,  or 
dwelling-house  erected  by  me,  in  which  I  now  reside,  and  called  or 
known  as  Mount  Pleasant,  together  with  the  yard,  garden,  out-buildings, 
and  appurtenances  to  the  same  messuage  or  tenement  belonging  or  apper- 
taining, unto  my  said  executors  and  trustees,  In  trust  to  permit  and  suffer 
my  wife  Jane  Claridge  to  live  and  reside  therein  for  and  during  the 
♦time  of  her  natural  life,  free  and  clear  of  and  from  any  rent  or  r*g4Q 
taxes  whatsoever :  I  also  give  and  bequeath  unto  my  said  wife  all 
such  fixtures,  furniture,  books,  plate,  linen,  china,  wines^  and  liquors,  aa 
may  be  in  the  house  in  which  I  shall  reside  at  the  time  of  my  decease, 
and  belonging  to  me,  to  and  for  her  own  sole  use  and  benefit :  And, 
from  and  after  the  decease  of  my  said  wife,  I  give,  devise,  and  bequeath 
the  said  freehold  messuage  or  tenement  and  dwelling-house,  so  called 
Mount  Pleasant  as  aforesaid,  unto  my  said  executors  and  trustees,  and 
the  survivor  of  them,  his  executors  and  administrators.  In  trust  to  per- 
mit and  suffer  my  daughter  Ann^  the  wife  of  Christopher  Gotlieb  MUller^ 
of  Highgatej  in  the  said  county  of  Middlesex^  pork-butcher ^  to  receive  and 
take  the  rent  of  the  said  messuage  or  tenement^  dwelling-house^  and  appur- 
tenances^ for  and  during  the  term  of  her  natural  life,  free  and  indepen- 
dent of  the  debtSy  control^  or  engagements  in  any  way  or  manner  of  the  said 
C.  G.  Mailer,  her  present  husband,  or  any  future  husband  with  whom 
she,  my  said  daughter,  Ann  Miiller,  may  hereafter  intermarry :  And, 
from  and  after  the  decease  of  my  said  daughter,  I  do  hereby  give,  devise, 
and  bequeath  the  said  messuage,  tenement,  or  dwelling-house,  and 
appurtenances,  to  my  said  executors  and  trustees,  their  executors  and 
administrators,  upon  trust  that  they,  my  said  executors,  or  their  execu- 
tors and  administrators,  do  and  shall  pay  and  apply  the  rent  of  the  said 
messuage  or  tenement,  dwelling-house,  and  appurtenances,  to  and  for 
the  use  and  benefit  of  my  grandson  Israel  Muller,  the  eldest  son  of  my 
said  daughter,  the  said  Ann  Muller,  in  the  event  of  his  not  having 
attained  the  age  of  twenty-one  years  at  the  time  of  the  decease  of  mj 
said  wife  and  the  said  Ann  Muller,  his  mother ;  and,  from  and  imme- 
diately after  he  the  said  Israel  Muller  shall  have  attained  such  age  of 
twenty-one  years,  then  I  hereby  give,  devise,  *and  bequeath  the  f^qaa 
said  messuage,  tenement,  or  dwelling-house,  and  appurtenances, 
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It  is  clear,  that,  under  the  first  part  of  tb^  wil^^  whether  the  estate 
given  to  the  trustees  remained  in  them  in  trust,  ot  the  use  was  executed 
in  the  devisees  beneficially  interested,  the  testator  did  not  intend  to  give 
the  fee.  There  are  no  words  of  inheritance ;  the  direction  to  pay  debu, 
&c.,  will  not  supply  their  place ;  and  the  repetition  cf  a  devise  to  trustees, 
lifter  each  of  several  particular  estates,  occurs  here, — a  circumstance 
much  relied  on  by  Lord  Eldon,  in  JBfawkins  v.  Luscr^niy  2  Swanst.  375, 
SIS  showing  that  the  whole  legal  estate  was  not  at  osce  given  to  the 
trustees. 

^ol^-i-i  *Then,  with  regard  to  the  devise  of  the  residue;  in  terms  it  i? 
-^  to  the  wife  and  daughter  in  equal  shares,  without,  mentioning  the 
trustees  and  executors.  But  it  was  argued,  that,  as  the  share  of  the 
daughter  in  the  residue  was  to  be  ^^  independent  of  the  debts,  control,  or 
engagements  of  her  present  or  any  future  husband,  in  manner  aforesaid," 
the  testator  plainly  intended  that  she  should  take  the  residue  in  the  same 
manner  as  the  particular  estate  before  devised  her,  vis.,  through  the 
intervention  of  the  trustees ;  and  that  they,  consequently,  would  takt 
the  legal  estate,  by  implication. 

We  think,  however,  that  the  words  ^^  in  manner  aforesaid,"  are  satis- 
fied by  supposing  that  the  testator  intended  to  give  her  the  residue,  aa 
well  as  the  particular  estate,  to  her  separate  use ;  and  that  they  cannot 
have  the  effect  of  giving  the  estate,  by  implication,  to  the  trustees.  If 
they  could,  still  the  estate  to  them  would  only  be  co^extensive  with  the 
object  to  be  attained,  viz.,  the  protection  of  her  interest  during  her  life. 
It  would,  therefore,  determine  on  her  death,  and  the  co-heirs  at  law 
would  still  take  the  legal  estate.  This  view  of  the  case  appears  to  be 
warranted  by  the  case  of  Jones  v.  Lord  Say  and  Seahy  1  Eq.  Abr.  383, 
8  Vin.  Abr.  tit.  Devise  (C.  b),  pi.  19,  cited  in  Morton  v.  Morton^  7 
T.  R.  652. 

For  these  reasons,  we  think  that  the  rule  must  be  discharged. 

Rule  discharged. 

m 

*662]   *JAMES  WALKER  v.  JOHN  GILES  and  DAVID  FORT. 

Mortgages  and  other  securities  given  to  the  trustees  of  building  societies  established  under  the 
6  &  7  W.  4,  c.  32,  are  exempt  from  stamp-duty. 

By  an  indenture  between  A.  and  B.,  holders  of  shares  in  a  benefit  building  society*  and  C. 
and  D.,  trustees  of  the  society, — reciting,  amongst  other  things,  the  formation  of  the  society, 
that  A.  and  B.  were  entitled  to  a  certain  sum  out  of  the  funds  thereof  in  respect  of  tbeir 
shares  therein,  and  that,  for  the  security  of  all  the  payments  to  become  due  in  respect  of  the 
said  shares,  A.  and  B.  had  agreed  to  execute  the  assurance  thereby  made, — A.  and  B.  con- 
veyed certain  premises  to  C.  and  D.  as  such  trustees,  upon  trust  to  permit  A.  and  B.  to 
receive  the  rents  until  default  in  payment  of  their  contributions;  with  a  power  to  C.  and  D., 
and  the  trustees  for  the  time  being  of  the  society,  to  appoint  a  person  to  receive  the  rents,  in 
case  of  default,  and  a  power  of  sale  in  the  like  event,  See.  The  deed  also  contained  a  clause 
whereby  A.  and  B.  agreed  **  to  become  tenants  of  the  parties  hereto  of  the  second  part,  and 
to  the  trustees  fot  the  time  being  of  the  society,  of  the  premises  hereby  demised,  kemerftik 
during  their  will,  at  the  net  yearly  rent  of  200/.,  payable  on  the  usual  quarter  days:** — 

Held,  that  this  indenture  did  not  operate  as  a  demise,  so  as  to  sustain  an  avowry  alleging  a 
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tenancy  under  the  trustees  at  the  yearly  rent  of  2002.,— the  general  scope  o(  the  deed  being 
altogether  inconsistent  with  such  a  construction. 
Qumre,  whether  the  rules  of  the  socieiy  were  properly  proved,  by  the  production,  from  the  cus- 
tody of  the  trustees,  of  the  book  kept  by  the  society,  and  containing  a  certificate  by  the  bar- 
rister, pursuant  to  the  10  G.  4,  c^  56,  and  4  &  5  W.  4,  c.  32. 

This  was  an  action  of  teplevin.  The  declaration  stated  that  the 
defendant,  on  the  20th  of  Jnly,  1847,  in  the  parish  of  Cripplegate  With- 
out. London,  in  a  certain  dwelHng-house  there,  took  the  goods  and 
chattels,  to  wit,'  &c.,  of  the  plaintiff,  of  great  value,  to  wit,  of  the  value 
of  20/.,  and  unjustly  detained  the  same,  against  sureties  and  pledges, 
until,  &c. 

The  defendants  made  three  avowries  and  cognisances. 

By  the  first,  the  defendant  Giles,  in  his  own  right,  well  avowed,  and, 
as  bailiff  to  one  John  Lewis  Bottle,  well  acknowledged,  and  the  defendant 
Fort,  as  bailiff  of  Giles  and  Bottle,  well  acknowledged,  the  taking  of  the 
goods  and  chattels  in  the  said  declaration  mentioned,  *in  the  said  r^cggq 
dwelling-house  in  which,  &c<,  and  justly,  &c.,  because  they  said  ^ 
that  the  plaintiff,  for  a  long  time,  to  wit,  for  the  space  of  three  months 
next  before  and  ending  on  a  certain  day,  to  wit,  the  24th  of  June,  1847, 
and  from  thence  until  and  at  the  said  time  when,  &c.,  held  and  enjoyed 
the  said  dwelling-house  in  which,  &c«.,  with  the  appurtenances,  as  tenant 
thereof  to  Giles  and  Bottle,  by  virtue  of  a  certain  demise  thereof  to  the 
plaintiff  theretofore  made  at  and  under  a  certain  yearly  rent,  to  wit,  the 
yearly  rent  of  32/.,  payable  quarterly,  on  the  25th  of  March,  the  24th 
of  June,  the  29th  of  September,  and  the  25th  of  December,  in  every 
year,  by  even  and  equal  portions :  and,  because  the  sum  of  8/.  of  the 
rent  aforesaid,  for  the  space  of  three  calendar  months,  ending  as  afore- 
said on  the  24th  of  June  in  the  year  aforesaid,  and  from  thence  until 
and  at  the  said  time  when,  &c.,  was  due  and  in  arrear  from  the  plaintiff 
to  Giles  and  Bottle,  he,  the  said  John  Giles,  in  his  own  right,  well 
avowed,  and,  as  bailiff  to  the  said  John  Lewis  Bottle,  well  acknowledged, 
and  the  said  David  Fort,  as  bailiff  of  Giles  and  Bottle,  well  acknowledged, 
the  taking  of  the  said  goods  and  chattels  in  the  said  dwelling-house  in 
which,  &c.,  and  justly,  &c.,  as,  for,  and  in  the  name  of  a  distress  for 
the  said  rent  so  due  and  in  arrear  to  the  said  Giles  and  Bottle  as  afore- 
said, and  which  still  remained  due  and  unpaid ;  verification,  and  prayer 
of  judgment,  4;c. 

By  the  second,  the  defendant  Giles,  further,  in  his  own  right,  well 
avowed,  and,  as  bailiff  to  the  said  John  Lewis  Bottle,  further  well 
acknowledged,  and  the  defendant  Fort,  as  bailiff  of  Giles  and  Bottle, 
further  well  acknowledged,  the  taking  of  the  goods  and  chattels  in  the 
declaration  mentioned,  in  the  said  dwelling-house  in  which,  &c.,  and 
justly,  &c.,  because  they  said  that  William  Leaver  and  John  Zacha- 
riah  Gore,  for  a  long  time,  to  wit,  for  the  space  of  three  calendar 
months  next  before  *and  ending  on  a  certain  day,  to  wit,  the  r^gg^ 
24th  of  June,  1847,  and  from  thence  until  and  at  the  said  time 
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when,  &c.,  held  and  enjoyed  the  said  dwelling-house  in  which,  &c.,  with 
the  appurtenances,  as  tenants  thereof  to  Giles  and  Bottle,  by  virtue  of 
a  certain  demise  thereof  to  Leaver  and  Gore  theretofore  made,  at  and 
under  a  certain  yearly  rent,  to  wit,  the  yearly  rent  of  200Z.,  payable 
(luarterly,  on  the  25th  of  March,  the  24th  of  June,  the  29th  of  Sep- 
teinber,  and  the  26th  of  December,  in  every  year,  by  even  and  equal 
portions :  and,  because  the  sum  of  50Z.  of  the  rent  aforesaid,  for  the 
space  of  three  calendar  months,  ending  as  aforesaid  on  the  24th  of 
June  in  the  year  aforesaid,  and  from  thence  until  and  at  the  said  time 
^vhen,  &c.,  was  due  and  in  arrear  from  Leaver  and  Gore  to  Giles  and 
.  Bottle,  he,  the  said  John  Giles,  further  in  his  own  right  well  avowed, 
and,  as  bailiff  to  Bottle,  further  well  acknowledged,  and  the  said  David 
Fort,  as  bailiff  of  Giles  and  Bottle,  further  well  acknowledged,  the 
taking  of  the  said  goods  and  chattels  in  the  dwelling-house  in  which, 
&c.,  and  justly,  &c.,  as,  for,  and  in  the  name  of  a  distress  for  the  said 
rent  so  due  and  in  arrear  to  Giles  and  Bottle  as  aforesaid,  and  which 
still  remained  due  and  unpaid  ;  verification,  and  prayer  of  judgment,  &c. 

By  the  third,  the  two  defendants,  as  bailiffs  of  Leaver  and  Gore, 
further  well  acknowledged  the  taking  of  the  said  goods  and  chattels  in 
the  declaration  mentioned,  in  the  said  dwelling-house  in  which,  &c.,  and 
justly,  &c.,  because  they  said  that  the  plaintiff,  for  a  long  time,  to  wit, 
for  the  space  of  three  calendar  months  next  before  and  ending  on  a 
certain  day,  to  wit,  the  24th  of  June,  1847,  and  from  thence  until  and 
at  the  said  time  when,  &c.,  held  and  enjoyed  the  said  dwelling-house  in 
which,  &c.,  with  the  appurtenances,  as  tenant  thereof  to  Leaver  and 
Gore,  by  virtue  of  a  certain  demise  thereof  to  the  plaintiff  theretofore 
made,  at  and  under,  to  wit,  the  yearly  rent  of  32Z.,  payable  quarterly, 
*6651  ^^  ^^^  ^^^^  ^^  March,  the  24th  of  June,  the  29th  of  September, 
and  the  25th  of  December,  in  every  year,  by  even  and  equal 
portions:  and  because  the  sum  of  8Z.  of  the  rent  aforesaid,  for  the 
space  of  three  calendar  months,  ending  as  aforesaid  on  the  24th  of  June, 
in  the  year  aforesaid,  and  from  thence  until  and  at  the  said  time  when, 
&c.,  was  due  and  in  arrear  from  the  plaintiff  to  Leaver  and  Gore,  the 
said  John  Giles  and  David  Fort,  as  bailiffs  of  Leaver  and  Gore,  further 
well  acknowledged  the  taking  of  the  said  goods  and  chattels  in  the  said 
dwelling-house  in  which,  &c.,  and  justly,  &c.,  as,  for,  and  in  the  name 
of  a  distress  for  the  said  rent  so  due  and  in  arrear  to  Leaver  and  Gore 
as  aforesaid,  and  which  still  remained  due  and  unpaid ;  verification,  and 
prayer  of  judgment,  &c. 

To  the  first  avowry  and  cognisance,  the  plaintiff  pleaded : — 

First,  that  Giles,  at  the  said  time  when,  &c.  was  not  bailiff  of  Bottle, 
in  manner  and  form  as  in  the  said  avowry  and  cognisance  first  above 
made  was  alleged ;  concluding  to  the  country. 

Secondly,  that  Fort,  at  the  said  time  when,  &;c.,  was  not  the  bailiff  of 
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Giles  and  Bottle,  in  manner  and  form  as  in  the  said  avowry  and  cogni- 
sance first  above  made  was  alleged ;  concluding  to  the  country. 

Thirdly,  that  he,  the  plaintiff,  did  not  hold  or  enjoy  the  said  dwelling- 
house  in  which,  &c.,  as  tenant  thereof  to  Giles  and  Bottle  under  the  said 
supposed  demise  thereof  in  the  said  avowry  and  cognisance  first  above 
made  mentioned,  in  manner  and  form  as  in  the  said  avowry  and  cogni- 
sance first  above  made  was  alleged ;  concluding  to  the  country. 

Fourthly,  that,  after  the  said  sum  of  8Z.,  of  the  said  rent  in  the  said 
avowry  and  cognisance  first  above  made  mentioned,  accrued  due,  and 
before  the  said  time  when,  &c.,  to  wit,  on  the  25th  of  June,  1847,  the 
plaintiff  tendered  and  offered  to  pay  to  Giles  and  "^Bottle  the  said  rucg^g 
sum  of  8/.  of  the  rent  last  aforesaid,  which  sum  of  money  so  ten- 
dered as  aforesaid  they,  the  said  Giles  and  Bottle,  then  refused  to  accept 
and  receive  of  and  from  the  plaintiff;  and  that,  after  the  said  tender, 
and  before  the  said  distress  in  the  said  avowry  and  cognisance  first  above 
made  mentioned,  no  request  or  demand  of  the  said  last-mentioned  sum 
of  8L  was  ever  made  by  or  on  behalf  of  Giles  and  Bottle :  and  that  this 
the  plaintiff  was  ready  to  verify ;  wherefore,  inasmuch  as  Giles,  in  his 
own  right,  had  avowed,  and,  as  bailiff  of  Bottle,  had  acknowledged,  and 
Fort,  as  bailiff  of  Giles  and  Bottle,  had  acknowledged,  the  taking  of  the 
said  goods  and  chattels  in  the  said  dwelling-house  in  which,  &c.,  the 
plaintiff  prayed  judgment,  and  his  damages  by  reason  of  the  taking  and 
unjustly  detaining  the  same,  to  be  adjudged  to  him. 

To  the  second  avowry  and  cognisance,  the  plaintiff  pleaded, — 

First,  that  Giles,  at  the  said  time  when,  &c.,  was  not  the  bailiff  of 
Giles  and  Bottle,  in  manner  and  form  as  the  defendants  had  in  the  said 
last-mentioned  avowry  and  cognisance  in  that  behalf  alleged,— concluding 
to  the  country. 

Secondly,  that  Fort,  at  the  said  time  when,  &o.,  was  not  the  bailiff  of 
Giles  and  Bottle,  in  manner  and  form  as  the  defendants  had  in  the  said 
last-mentioned  avowry  and  cognisance  in  that  behalf  alleged, — concluding 
to  the  country. 

Thirdly,  that  Leaver  and  Gore,  in  the  said  last-mentioned  avowry 
and  cognisance  mentioned,  did  not  hold  or  enjoy  the  said  dwelling-house 
in  which,  &c.,  as  tenants  thereof  to  Giles  and  Bottle,  under  the  supposed 
demise  thereof  in  the  said  last-mentioned  avowry  and  cognisance  men- 
tioned, in  manner  and  form  as  in  the  said  last-mentioned  avowry  and 
cognisance  was  alleged,— concluding  to  the  country. 

Fourthly,  that  no  part  of  the  said  supposed  rent  in  *the  said  r^gg^r 
last-mentioned  avowry  and  cognisance  mentioned,  was  or  is  in 
arrear  from  Leaver  and  Gore  to  Giles  and  Bottle,  in  manner  and  form 
as  the  defendants  had  in  that  behalf  in  their  said  last-mentioned  avowry 
and  cognisance  alleged, — concluding  to  the  country. 

To  the  third  avowry,  the  plaintiff  pleaded, — 

First,  that  the  defendants,  at  the  said  time  when,  &c.,  were  not  the 
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bailiffs  of  Leaver  and  Gore,  in  manner  and  form  as  the  defendants  had 
in  the  said  last-mentioned  cognisance  in  that  behalf  alleged, — concluding 
to  the  country. 

Secondly,  that  the  plaintiff  did  not  hold  and  enjoy  the  said  dwelling- 
house  in  which,  &c.,  as  tenant  thereof  to  Leaver  and  Gore,  nnder  the 
said  supposed  demise  thereof,  in  manner  and  form  as  the  defendants 
had  in  the  said  last-mentioned  cognisance  in  that  behalf  alleged, — con- 
cluding to  the  country. 

Thirdly,  that,  after  the  said  sum  of  8/.,  of  the  said  rent  in  the  said 
last-mentioned  cognisance  mentioned,  accrued  due,  and  before  the  said 
time  when,  &c.,  to  wit,  on  the  25th  of  June,  1847,  the  plaintiff  tendered 
and  offered  to  pay  to  Leaver  and  Gore,  in  the  said  last-mentioned  cogni- 
sance mentioned,  the  said  sum  87.,  of  the  said  last-mentioned  rent,  which 
said  sum  of  money  so  tendered  as  last  aforesaid  the  said  Leaver  and 
Gore  in  the  said  last-mentioned  cognisance  mentioned,  then  refused  to 
accept  and  receive  of  and  from  the  plaintiff;  and  that,  after  the  said 
last-mentioned  tender,  and  before  the  said  distress  in  the  said  last-men- 
tioned cognisance  mentioned,  no  request  or  demand  of  the  said  last- 
mentioned  sum  of  8/.  was  ever  made  by  or  on  the  behalf  of  the  said 
Leaver  and  Gore  in  the  said  last-mentioned  cognisance  mentioned:  and 
that  this  the  plaintiff  was  ready  to  verify ;  wherefore,  inasmuch  as  the 
defendants  had,  as  bailiffs  of  Leaver  and  Gore,  in  the  said  last-mentioned 
cognisance  mentioned,  acknowledged  the  taking  of  the  said  goods  and 
*BB^1  ^'^^^^^^^  ^^  ^^^  *said  dwelling-house  in  which,  &c.,  the  plaintiff 
prayed  judgment,  and  his  damages  by  reason  of  the  taking  and 
unjustly  detaining  the  same,  to  be  adjudged  to  him,  &;c. 

The  defendants  traversed  the  tender  alleged  in  the  fourth  and  last 
pleas  respectively,  and  joined  issue  upon  all  the  other  pleas. 

The  cause  was  tried  before  Wilde,  0.  J.,  at  the  sittings  in  London 
after  Hilary  term,  1848.  The  following  is  an  outline  of  the  facts  :— 
The  premises  in  question  were  comprised  with  others  in  a  lease  granted 
by  Sit  Lancelot  Shadwell,  V.  C,  pursuant  to  a  power  contained  in  an 
act  of  parliament,  to  one  Salt,  on  the  22d  of  March,  1824,  for  twenty-one 
years  from  Christmas,  1823,  at  the  yearly  rent  of  lOOL  That  lease  expir- 
ing at  Christmas,  1844,  a  further  lease  of  the  same  premises,  was,  on  the 
22d  of  October,  1845,  granted  by  Sir  Lancelot  Shadwell,  V.  C,  to  Wil- 
liam Leaver  and  John  Zachariah  Gore,  for  twenty-one  years  from  Ladj- 
day,  1845,  at  the  yearly  rent  of  120?. 

On  the  25th  of  October,  1845,  Leaver  and  Gore  mortgaged  the  pr^ 
mises  to  Giles  and  Hawkins,  as  trustees  of  a  building  society  called 
"  The  Third-Temperance-Benefit-Building  Association." 

By  that  deed,  which  purported  to  be  made  between  William  Leaver 
and  John  Zachariah  Gore,  of  the  first  part,  and  John  Giles,  and  James 
Hawkins,  of  the  second  part, — reciting,  that,  by  indenture  of  lease  of  the 
22d  of  October,  1845,  between  Sir  L.  Shadwell,  V.  C,  of  the  first  part,  W. 
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A.  A.  White  of  the  second  part,  penis  Hude  of  the  third  part,  and  Leaver 
and  Gore  of  the  fourth  part,  all  those  thi^ee  several  messuages,  tenements, 
or  dwelling-houses,  situate  on  the  east  side  of  Moor  Lane,  in  the  parish  of 
St.  Giles,  Gripplegate,  within  the  city  of  London,  and  adjoining  to  others, 
and  numbered  respectively  17, 18,  and  19,  lately  demised  to  T.  Salt,  for  a 
*term  which  expired  at  Christmas,  1844,  and  also  all  those  thir-  rucggo 
teen  several  messuages,. tenements,  or  buildings  adjoining  upon 
each  other,  and  situate  and  being  behind  the  premises  before  described, 
and  on  the  north  and  south  sides  of  a  certain  court  called  Hartshorn 
Court,  in  the  aforesaid  parish,  and  were  also  included  in  the  aforesaid 
demise,  together  with  the  stables,  poach-houses,  sheds,  and  buildings 
thereto  adjoining  (all  which  said  several  messuages,  tenements,  and  pre- 
mises, intended  to  be  thereby  demised,  were  more  particularly  delineated 
and  described  in  the  ground  plot  or  plan  thereof  respectively  drawn  in 
the  margin  of  the  then  reciting  indenture),  with  the  appurtenances,  were 
demised  unto  Leaver  and  Gore,  their  executors,  administrators,  and 
assigns,  a$  tenanU  in  commony  from  the  25th  of  March,  1845,  for  the 
term  of  twenty-one  years  thence  next  ensuing,  subject  to  the. rents, 
covenants,  and  agreements  therein  reserved  and  contained ; — and  recit- 
ing that  a  benefit-building-society  called  '^  The  Third-Temperance-Bene- 
fit-Building Association,"  had  been  formed  for  the  purpose  of  raising  by 
subscription  a  fund  to  assist  the  members  thereof  in  obtaining  freehold 
or  leasehold  property,  pursuant  to  an  act  of  the  6  &  7  W.  4,  intituled, 
*'*'  An  act  for  the  regulation  of  benefit-building  societies,"  and  that  rules 
had  been  made  for  the  government  ^  the  said  society,  and  certified, 
allowed,  and  enrolled  according  to  the  statute  in  that  case  made  and 
provided ; — and  reciting  that  sums  of  money  to  be  contributed  by  sub- 
scription in  respect  of  each  share  to  the  funds  of  the  said  society, 
amounted  to  the  sum  of  1202.,  and  that  the  said  William  Leaver  and 
John  Zachariah  Gore  were  entitled  to  receive  out  of  the  funds  thereof, 
the  sum  of  8962.  in  respect  of  their  shares  No.  11, 17, 13,  14,  473, 474, 
and  392,  in  the  books  of  the  said  society,  and  that,  for  the  security  of 


all  the  payments  to  become  due  in  ^respect  of  the  said  shares. 


[*670 


they  had  agreed  to  execute  the  assurance  thereby  made ; — and 
also  reciting  that  Giles,  Hawkins,  and  Leaver  were  the  trustees,  duly 
appointed,  of  the  society : — It  was  witnessed,  that,  in  consideration  of 
the  sum  of  3962.  to  Leaver  and  Gore  paid  by  Giles,  Hawkins,  and 
Leaver,  as  such  trustees  as  aforesaid,  Leaver  and  Gore  did  grant,  bar- 
gain, sell,  and  demise  unto  Giles  and  Hawkins  the  said  premises  com- 
prised in  the  said  recited  indenture  of  lease ;  habendum  to  Giles  and 
Hawkins,  their  executors,  administrators,  and  assigns,  thenceforth  dur- 
ing the  residue  of  the  said  term  of  twenty-one  years,  save  and  except 
the  last  two  days  of  the  said  term,  subject  to  the  said  yearly  rent,  and 
to  the  trusts,  powers,  provisoes,  and  agreements  thereinafter  contained ; 
that  is  to  say.  Upon  trust,  from  time  to  time,  so  long  as  the  said  Leaver 


670  WALKER  v.  GILES.     M.  V.  1848. 

and  Gore,  or  one  of  them,  their  or  one  of  their  executors,  adminis- 
trators, or  assigns,  should  make  the  several  payments,  and  obserre 
and  perform   the   regulations   prescribed  in   the   articles   of  the  said 
society,   in   respect   of    the   said   shares,    and   also    perform    all    the 
covenants  therein  contained,  to  be  made,  observed,  and  performed,  to 
permit  them  to  hold  the  said  premises,  and  receive  the  rents  thereof 
for  their  benefit:  but,  if  they  should  at  any  time  thereafter  fail  to  per- 
form and  keep  all  or  any  of  the  said  covenants,  or  should  at  any  time 
thereafter  neglect  or  refuse,  for  three  monthly  meetings,  to  pay,  observe, 
and  perform  all  or  any  of  their  subscription  payments  and  regulations 
on  their  part  respectively  to  be  paid,  observed,  and  performed,  then 
Upon  trust,  at  any  time  thereafter,  for  the  said  parties  thereto  of 
the   second   part,  their   executors,  administrators,  or   assigns,  or  the 
trustees  for  the  time  being  of  the  society,  to  appoint  a  person  or  per- 
sons to  collect  the  rents  and  profits  of  the  said  premises ;  but,  should 
the   same  be  insufficient  to  satisfy  the  purposes  aforesaid,  or  should 
*(^7'i'\  *^^^  premises  be  used  for  the  manufacture  or  sale  of  intoxicating 
.     liquors,  then,  without  the  concurrence  of  Leaver  and  Oore,  their 
executors,  administrators  or  assigns,  absolutely  to  sell  and  dispose  of  all 
or  any  part  of  the  said  premises  by  public  auction,  subject  to  any  condi- 
tions they  might  think  fit,  and,  in  case  no  sale  could  be  effected,  then  by 
private  contract,  &c.,  and  with  all  other  usual  powers  to  buy  in,  and 
re-sell,  and  receive  the  purchase-money,  and  repay  the  mortgage  money 
and  interest,  and  to  pay  the  surplus  to  Leaver  and  Gore.     The  mortga- 
gors Leaver  and  Gore  then  covenanted  with  the  parties  of  the  second 
part,  and  their  successors,  trustees  for  the  time  being  of  the  said  society, 
that  they,  Leaver  and  Gore,  should  and  would  pay  the  subscriptions  and 
interest  payable  on  their  said  shares,  according  to  the  rules  of  the  society, 
on  the  days  and  in  the  manner  therein  mentioned,  and  abide  by  and 
perform  the  rules  thereof  in  respect  of  the  said  shares ;  and  also  that  the 
lease  was  valid ;  and  that  they  would  pay  the  rents  therein  reserved  on 
the  lessees'  part,  and  perform  the  covenants  in  the  lease  contained ;  and 
that  it  should  be  lawful  for  the  parties  thereto  of  the  second  part,  or  the 
trustees  for  the  time  being  of  the  said  society,  in  the  names  or  on  behalf 
of  the  said  trustees  for  the  time  being,  after  default  should  be  made  in 
the  several  subscriptions,  interest,  or  other  payments  thereinbefore  made 
payable,  or  in  observing  the  rules  of  the  said  society,  to  enter  into  the 
premises  thereby  demised,  for  the  residue  of  the  term  thereby  granted, 
and  to  take  the  rents  thereof,  without  any  interruption  of  any  person 
whatsoever;  with  covenants  for  further  assurance,  and  for  insurance 
against  fire« 

The  deed  then  concluded  with  the  following  clause : — "  And  the  said 

William  Leaver  and  John  Zachariah  Gore  do  hereby  agree  to  become 

tenants  of  the  said  parties  hereto  of  the  second  part,  and  to  the  trustees 

^g-n-1  *for  the  time  being  of  the  said  society,  of  the  premises  hereby 

demised,  henceforth  during  their  will,  at  the  net  yearly  rent  of 
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200Z.,  payable  on  the  usual  quarter  days,  clear  of  all  rates  and  taxes, 
subject  to  power  of  re-entry  for  non-payment  thereof,  and  to  all  usual 
covenants  and  remedies  in  leases  of  the  like  property :  and  it  is  hereby 
declared  that  these  presents  shall  not  be  a  security  for  a  greater  sum 
than  840Z,'Xa) 

This  deed  was  stamped  with  an  cui  valorem  stamp  of  52.  only. 

It  appeared  that  the  premises  had  for  several  years  been  in  the  occu- 
pation of  one  Webber ;  that,  after  Webber's  death,  his  daughter  con- 
tinued to  occupy  them ;  and  that,  in  1846,  she  married  the  plaintiff. 

On  the  8th  of  January,  1847,  Leaver  and  Gore  granted  a  lease  of  the 
premises  to  the  plaintiff,  for  eighteen  years  from  Michaelmas,  1846,  at 
the  yearly  rent  of  82Z.  payable  quarterly. 

On  the  17th  of  February,  1847,  Hawkins  ceased  to  be  a  trustee  of  the 
society,  and  one  Bottle  was  appointed  a  trustee  in  his  stead.  The  reso- 
lution for  this  purpose  was  entered  in  the  book  of  the  society  as  an  addi- 
tion "^to  their  rules,  and  certified  by  the  proper  officer.(5)  The  r^^no 
entry  was  as  follows : —  *" 

'^  17  February,  1847.  Resolved,  that  the  resignation  of  James 
Hawkins  as  trustee  be  accepted,  that  he  be  removed  from  being  a 
trustee,  and  that  Mr.  John  Lewis  Bottle  be  appointed  a  trustee  of 
this  association  in  his  stead. 

(Signed)  "  Joseph  Hunt, 


"  William  Leaver, 
'<  James  Bouse. 

"  James  Hawkins. 


"  Countersigned  by  the  above- 
named  James  Hawkins,  in  the 
presence  of 

"J.  H.  Gore,  Manager. 

{a)  A  lesBe  expressed  to  be  determinable  at  the  will  of  the  lessor  only,  will  take  effect  as  a 
eanditional  lease  ibr  the  life  of  the  lessee,  proyided  the  forms  prescribed  for  the  passing  of  a 
freehold  interest  be  observed,— as  liyery  of  seisin  (per  Brian,  C.  J.  of  C.  P.,  M.  20  E.  4,  fo.  9» 
pi.  4),  or  the  creation  of  an  executed  use.  If  no  livery  be  made,  and  no  use  is  executed  in  the 
leasee,  the  lessee  takes  an  estate  at  the  will  of  balk  parties :  Bro.  Abr.  tit.  Leases  {2  Mary)  pi. 
67 ;  Sir  W.  CorddVs  ease,  cited  S  Co.  Rep.  96  a,  Cro.  Eliz.  315. 

So,  where  A.  leases  to  B.,  to  hold  at  the  will  of  B.,  the  lessee,  if  there  be  livery  of  seisin  to, 
or  a  Qse  executed  in,  the  lessee,  B.  has  an  estate  of  freehold  for  life  upon  condition :  T.  35  H. 
6,  ib.  63,  pi.  3 ;  10  Vin.  Abr.  295. 

Where,  as  in  the  principal  case,  there  is  neither  livery  nor  the  creation  of  a  use,  the  lessee  has 
only  an  estate  at  will,  and  the  tenancy,  whatever  be  the  language  used  by  the  parties,  will  be 
at  the  will  of  halh  parties,  and  determinable,  at  pleasure,  by  either  lessor  or  lessee :  Co.  Litt. 
56  a. 

(6)  The  rule  authorizing  the  appointment  of  a  new  trustee,— rule  30,— was  in  substance  as 
follows : — 

That,  in  case  any  or  either  of  the  trustees  appointed  as  hereinbefore  mentioned,  dtc,  shall 
die,  be  desirous  of  resigning,  or  become  incapable  of  acting,  or  be  guilty  of  any  gross  neglect 
or  improper  conduct,  or  become  bankrupt  or  insolvent,  the  chairman  shall  direct  the  manager 
or  secretary  to  convene  a  special  meeting  of  the  board ;  and  the  board  shall  hear  and  deter- 
mine the  subject-matter  of  such  notice,  and  may  thereupon  expel  and  remove  any  trustees  t 
and,  on  request,  the  estate,  dtc.,  belonging  to  the  society,  shall  be  assigned  and  transferred, 
when  necessary,  so  as  to  vest,  and  the  same  shall  vest,  in  the  continuing  and  newly-appointed 
tmstees,  at  the  expense  of  the  society,  &c. 

2m2 
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<<  I  hereby  certify  that  the  foregoing  alteration  is  in  conformity  to  kw, 
and  with  the  provisions  of  the  statute  6  &  7  Will.  4,  c.  32. 

(Signed)  "J.  Tidd  Pratt, 

"6th  March,  1847." 
"  Copy  kept,  pursuant  to  9  &  1 
10  Vict.  c.  27,  8.  12.  / 

"J.  Tidd  Pratt." 

The  plaintiff,  having  proved  the  lease  of  the  8th  of  January,  1847, 
and  a  tender  to  Leaver  and  Gore  of  the  rent  due  thereunder  at  Mid- 
*6741  ^^°^°^^^9  1847,  put  in  *the  warrant  of  distress,  signed  by  Giles, 
^  and  bearing  date  the  20th  of  July,  1847. 

In  support  of  the  first  avowry,  the  defendant  sought  to  establish  t 
tenancy  under  Leaver  and  Grore,  prior  to  the  date  of  the  mortgsge  in 
1845.  They  called  one  Salt,  the  son  of  the  lessee  named  in  the  lease 
of  the  22d  of  March,  1824,  who  proved  the  receipt  of  rent  from  Miss 
Webber  down  to  Christmas,  1844,  at  the  rate  of  SOL  per  annum.  They 
then  called  Leaver,  for  the  purpose  of  proving  the  receipt  of  rent  from 
the  plaintiff,  at  the  rate  of  S2L  per  annum,  as  alleged  in  the  first  avowry, 
at  Lady-day,  1847. 

On  the  part  of  the  plaintiff,  it  was  objected,  that,  unless  the  defend- 
ants consented  to  abandon  the  third  avowry.  Leaver  was  not  a  compe- 
tent witness,  he  being  expressly  excluded  by  the  proviso  in  Lord  Des- 
man's act,  6  &  7  Vict.  c.  85, — '^  that  this  act  shall  not  render  competent 
any  party  to  any  suit,  action,  or  proceeding,  individually  named  in  the 
record,  or  any  lessor  of  the  plaintiff  or  tenant  of  premises  sought  to  be 
recovered  in  ejectment,  or  the  landlord,  or  other  pereon,  in  whoee  right 
any  defendant  in  replevin  may  make  cognisance,  or  any  person  in  whose 
immediate  and  individual  behalf  any  action  may  be  brought  or  defended, 
either  wholly  or  in  part,  or  the  husband  or  wife  of  such  person 
respectively ;"  and  that,  if  Leaver's  evidence  were  rejected,  there  was 
no  evidence  of  a  holding  at  822.  per  annum. 

To  this  it  was  answered,  that,  though  excluded  by  the  terms  of  the 
above  proviso  from  giving  evidence  in  support  of  the  third  avowry,  there 
was  nothing  in  the  act  to  impeach  Leaver's  competency  as  a  witness  to 
prove  the  first  avowry. 

His  lordship  allowed  Leaver's  evidence  to  be  received,  subject  to  the 
objection. 

The  deed  of  the  25th  of  October,  1845,  and  the  rules  of  the  society, 
♦6751  ^^^^^  ^®^^  offered  on  the  part  *of  the  defendants  to  support  the 
"*  second  avowry,  were  also  objected  to. 

The  objection  to  the  deed  was,  that,  inasmuch  as,  in  addition  to  the 
mortgage,  it  contained  a  re-demise  of  the  premises  to  Leaver  and  Gore 
at  a  rent  of  200/.  per  annum,  it  ought  to  have  had  a  lease  stamp  of  3/. 

The  only  proof  of  the  rules,  was,  by  the  production  of  the  printed 
book  used  by  the  society,  ut  the  end  of  which  were  the  following  certi- 
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ficate  and  memorandum,  signed  by  the  proper  officer,  with  proof  of  his 
handwriting: — 

*'  I  hereby  certify  that  the  foregoing  rules  are  in  conformity  to  law, 
and  with  the  provisions  of  the  act  6  &  7  W.  4,  c.  32. 

(Signed,       "John  Tidd  Pratt, 
"  The  barrister  appointed  to  certify  the 
rules  of  savings  banks. 
"  London,  28th  November,  1844. 
*'  Duplicate  sent  to  the  1 
clerk  of  the  peace.    / 

"J.  TiDD  Pratt." 

For  the  plaintiff,  it  was  objected,  that  the  rules  were  not  properly 
proved,  inasmuch  as  they  did  not  come  from  the  proper  custody,  and 
there  was  no  proof  that  they  had4>een  enrolled  at  the  sessions,  pursuant 
to  the  10  G.4,  c.  58,  8.4. 

It  was  further  objected,  on  the  part  of  the  plaintiff,  that,  assuming  the 
rules  to  have  been  sufficiently  proved,  they  did  not  establish  a  joints 
tenancy  in  Giles  and  Bottle,  so  as  to  entitle  the  defendants  to  rely  on  a 
warrant  signed  by  Giles  alone,  as  making  the  two  defendants  bailiffs  of 
Giles  and  Bottle,  inasmuch  as  they  did  not  become  trustees  of  the 
society  at  the  same  time. 

In  answer  to  the  objection  as  to  the  stamp,  it  was  ^submitted,   rta^a 
that,  by  the  joint  operation  of  the  10  G.  4,  c.  56,  s.  37,  and  the 
6  &  7  W.  4,  c.  82,  s.  4,  the  security  in  question  was  exempted  from 
Btamp-duty. 

The  defendants  obtained  leave  to  amend  the  first  avowry,  by  making 
the  rent  30/.  per  annum^  instead  of  32{. 

A  verdict  was  found  for  the  plaintiff  on  the  issue  on  the  plea  of  tender 
to  the  third  avowry,  and  for  the  defendants  on  all  the  other  issues, — 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him, 
if  the  court  should  be  of  opinion  that  neither  of  the  avowries  was  sus- 
tained by  the  evidence. 

Channelly  Serjt.,  in  Easter  term,  1848,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  plaintiff,  pursuant  to  the  leave  reserved. 

J,  Brown  showed  cause.  The  question  is,  whether  the  defendants 
established  a  right  to  distrain  for  a  quarter's  rent  due  ^t  Midsummer, 
1847.  The  plaintiff  claimed  to  hold  the  premises  under  a  lease  from 
Leaver  and  Gore,  bearing  date  the  8th  of  January,  1847,  at  the  yearly 
rent  of  32Z. ;  and  he  proved  a  tender  of  8Z.  as  for  a  quarter's  rent  due 
at  Midsummer  in  that  year.  To  justify  the  distress,  the  defendants  were 
bound  to  establish  a  holding  by  Miss  Webber  under  Leaver  and  Gore 
anterior  to  the  date  of  the  mortgage,  at  the  yearly  rent  of  S2L  or  30Z. ; 
or  to  show  a  tenancy  by  Leaver  and  Gore  under  Giles  and  Bottle,  at 
the  yearly  rent  of  200Z. 

The  grounds  upon  which  this  rule  is  to  be  supported,  resolve  them- 
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selves  into  three, — first,  that  the  deed  of  the  25th  of  October,  1845, 
ought  to  have  been  stamped  with  a  SL  lease  stamp,  in  addition  to  the 
mortgage  stamp  of  5/.,  because  it  contained  a  re-demise  of  the  premises 
by  the  trustees  of  the  society  to  the  mortgagors  ; — ^secondly,  that  Leaver 
j^^  -  was  not  a  competent  *witnes8,  even  since  Lord  Denman'b  act ; — 
J  thirdly,  that  the  rules  of  the  society  were  not  properly  proved, 
inasmuch  as  they  did  not  appear  to  have  been  deposited  with  the  clerk 
of  the  peace,  and  confirmed  by  the  justices  at  sessions,  pursuant  to  the 
10  G.  4,  c.  56,  s.  4. 

1.  The  effect  of  the  deed  of  the  25th  of  October,  1845,  is,  to  give  to 
the  trustees  of  the  society  a  mortgage  upon  the  premises  in  question,  and, 
by  way  of  further  security  against  default  on  the  part  of  the  mortgagors, 
Leaver  and  Gore,  to  make  the  latter  tenants  of  the  former  at  a  rent  of 
2001.  per  annum.  That  the  clause  at||;he  end  of  the  deed  amounts  to  a 
present  demise,  is  clear.  In  Bacon's  Abridgment,  tit.  Leaseg  and  Terms 
for  Years  (K.),  it  is  said :  "  It  may  be  laid  down  for  a  rule,  that,  what- 
ever words  are  sdficient  to  explain  the  intent  of  the  parties,  that  the  one 
shall  divest  himself  of  the  possession,  and  the  other  come  into  it  for  such 
a  determinate  time,  such  words,  whether  they  run  in  the  form  of  a 
license,  covenant,  or  agreement,  are  of  themselves  sufficient,  and  will  ia 
construction  of  law  amount  to  a  lease  for  years,  as  effectually  as  if  the 
most  proper  and  pertinent  words  had  been  made  use  of  for  that  purpose." 
But  it  is  said  that  the  deed  was  not  admissible  in  evidence  as  a  lease, 
for  want  of  a  lease  stamp.  In  the  first  place,  it  is  submitted,  that,  by 
the  combined  operation  of  the  37th  section  of  the  10  G.  4,  c.  56,  "  Ad 
act  to  consolidate  and  amend  the  laws  relating  to  friendly  societies,'' 
and  the  4th  section  of  the  6  &  7  W.  4,  c.  32,  the  act  ^'  for  the  regulation 
of  benefit  building  societies,"  all  securities  given  to  or  on  account  of 
these  associations  are  exempted  from  stamp-duty :  or,  if  such  be  not  the 
true  construction  of  those  statutes,  then  it  is  submitted  that  the  deed  in 
question  was  sufficiently  stamped  as  a  mortgage,  and  that,  the  re-demise 
*«7$n  ^^^^S  ^^'y  ancillary  to  the  principal  *object  of  the  deed,  no 
•1  further  stamp  was  necessary  in  respect  thereof. 

The  37th  section  of  the  10  G.  4,  c.  56,  enacts  ^'  that  no  copy  of  rales, 
power,  warrant,  or  letter  of  attorney,  granted  or  to  be  granted  by  any 
persons  as  trustee  of  any  society  established  under  this  act,  for  the 
transfer  of  any  share  in  the  public  funds  standing  in  the  name  of  such 
trustee,  nor  any  receipt  given  for  any  dividend  in  any  public  stock 
or  fund,  or  interest  of  exchequer  bills,  nor  any  receipt,  nor  any  entry  in 
any  book,  or  receipt  for  money  deposited  in  the  funds  of  any  such  society, 
nor  for  any  money  received  by  any  member,  his  or  her  executors,  admi- 
nistrators, assigns,  or  attorneys,  from  the  funds  of  such  society,  nor  any 
bond  nor  other  security  t4>  be  given  to  or  on  account  of  any  such  society, 
or  by  the  treasurer  or  trustee  or  any  officer  thereof,  nor  any  draft  or 
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order,  nor  any  form  of  assurance,(a)  nor  any  appointment  of  any  agent,  nor 
any  certificate  or  other  instrument  for  the  revocation  of  any  such  appoint- 
ment, nor  any  other  instrument  or  document  whatever  required  or  autho- 
rized to  be  given ^  issued^  signed^  made^  or  produced  in  pursuance  of  this 
acty  shall  be  subject  or  liable  to,  or  charged  with,  any  stamp-duty  or  duties 
whatsoever.**  The  first  section  of  the  6  &  7  W.  4,  c.  32, — reciting  that 
"whereas  certain  societies,  commonly  called  building  societies,  have  been 
established  in  different  parts  of  the  kingdom,  principally  among  the  indus- 
trious classes,  for  the  purpose  of  raising,  by  small  periodical  subscriptions,  a 
fund  to  assist  the  members  thereof  in  obtaining  a  small  freehold  or  lease- 
hold property,  and  it  is  expedient  to  afford  encouragement  and  protection 
to  such  societies,  and  the  property  obtained  therewith,'* — authorizes  the 
^formation  of  these  societies,  and  empowers  the  several  members  r^^onq 
of  each  society  "  from  time  to  time  to  assemble  together,  and  to 
make,  ordain,  and  constitute  such  proper  and  wholesome  rules  and  regu- 
lations for  the  government  and  guidance  of  the  same,  as  to  the  major 
part  of  the  members  of  such  society,  so  assembled  together,  shall  seem 
meet,  so  as  such  rules  shall  not  be  repugnant  to  the  express  provisions 
of  this  act,  and  to  the  general  laws  of  the  realm,"  and  also  "  from  time 
to  time  to  alter  and  amend  such  rules,  as  occasion  shall  require,  or  annul 
or  appeal  the  same,  and  to  make  new  rules  in  lieu  thereof,  under  such 
restrictions  as  are  in  this  act  contained.*'  And  the  4th  section  enacts 
*Hhat  all  the  provisions  of  a  certain  act  made  and  passed  in  the  tenth 
year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled 
*  An  act  to  consolidate  and  amend  the  laws  relating  to  friendly  societies,' 
and  also  the  provisions  of  a  certain  other  act  made  and  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  his  present  Majesty  King  William 
the  Fourth,  intituled  '  An  act  to  amend  an  act  of  the  tenth  year  of  his 
late  Majesty  King  George  the  Fourth,  to  consolidate  and  amend  the 
laws  relating  to  friendly  societies,'  so  far  as  the  same^  or  any  part  thereof^ 
may  be  applicable  to  the  purposes  of  any  benefit  building  society^  and  to 
the  framing,  certifying,  enrolling,  and  altering  the  rules  thereof,  shall 
extend  and  apply  to  such  benefit  building  society^  and  the  rules  thereof, 
in  such  and  the  same  manner  as  if  tlie  provisions  of  the  said  acts  had  been 
herein  expressly  re-enacted.''  [Maule,  J.  The  question  is,  whether 
this  security  is  an  instrument  or  document  "  required  or  authorized  to  be 
given,  issued,  signed,  made,  or  produced,"  in  pursuance  of  that  statute. 
Cbessw£LL,  J.  The  defendants  would  probably  be  in  a  better  position 
if  the  stamp  were  applied  to  the  leasing  part  of  the  deed,  instead  of  the 
mortgage.  Maule,  J.  The  stamp  is  of  sufficient  amount  *to  p^oA 
cover  either.(6)]     The  mortgage  is  a  security  expressly  authorized  '- 

(a)  The  Btamp-office  authorities  are  understood  to  construe  this  to  mean  "policies  of  assu- 
rance/' 

(6)  Vide  55  6.  3,  c.  184,  s.  10,  which  enacts,  "  that,  from  and  after  the  passing  of  this  act, 
all  instruments  for  or  upon  which  any  stamp  or  stamps  shall  have  been  used  of  an  improper 
denomination  or  rate  of  duty,  but  of  equal  or  greater  value  in  the  whole  with  or  than  the  stsmp 
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to  be  taken  by  the  6  &  7  W.  4,  c.  32,  8.  1.  [Mauls,  J.  It  seems  to 
have  been  the  intention  of  the  legislature  to  enable  these  societies  to 
carry  on  their  operations  without  the  burthen  of  stamp-duties.]  The 
desire  on  the  part  of  the  legislature  to  diminish  the  expenses  of  these 
societies,  is  very  apparent :  and  the  court  will  best  effectuate  the  inten- 
tion of  the  act,  by  giving  to  the  4th  section  a  liberal  interpretation. 

Some  little  doubt  would  at  first  sight  be  raised  by  the  express  exemp- 
tion from  dujties  contained  in  the  8th  section  of  the  6  &  7  W.  4,  c.  32, 
which  enacts  ^^  that  no  rules  of  any  such  society,  or  any  copy  thereof, 
nor  any  transfer  of  any  share  or  shares  in  any  such  society,  shall  be 
subject  or  liable  to,  or  charged  with,  any  stamp-duty  or  duties  what- 
♦Aftn  8oever."(a)  It  will  be  *urged,  on  the  other  side,  that  the  abore 
-'  special  provision  negatives,  or  at  least  materially  weakens,  the 
probability  of  the  general  exemption  from  stamp-duty  being  intended 
to  be  imported  into  the  building  societies  act  of  6  &  7  W.  4,  c.  32,  from 
the  friendly  societies  act  of  10  G.  4,  c.  56.  The  8th  section  of  the  6 
&  7  W.  4,  c.  32,  appears  to  have  been  inserted  ex  majori  catdeld.  Per- 
haps, however,  it  may  be  considered  to  be  necessarily  inserted,  inasmuch 
as  ^'  transfers  of  shares"  in  the  society  would  not  be  embraced  by  the 
words  of  the  10  G.  4,  c.  56,  s.  37.  [Maule,  J.  Is  it  to  be  contended 
that  it  requires  a  stamp  as  a  mortgage  ?]  It  was  so  insisted  at  the  trial. 
[^Channellf  Serjt.  The  argument,  so  far  ad  regards  the  point  now  under 
consideration,  will  be  this :  the  1st  section  of  the  3  &;  4  Vict.  c.  73, 
reciting  the  37th  section  of  the  10  G.  4,  c.  56,  enacts  "  that  nothing  in 
the  said  recited  act  contained  shall  be  construed  to  extend  to  grant  any 
exemption  from  stamp-duty  to  any  friendly  society,  enrolled,  or  to  be 
enrolled,  under  the  provisions  of  the  said  act,  or  of  any  other  act  relat- 
ing to  friendly  societies,  when  the  sum  to  be  assured  to  any  individual, 
or  to  any  person  nominated  by,  or  to  claim  under,  him  or  her,  shall 
exceed  the  sum  of  200Z."  It  will  be  contended,  therefore,  that  the 
incorporation  of  the  37th  section  of  the  friendly  societies  act  into  the 
building  societies  act  must,  at  all  events,  be  taken  with  the  qualification 

or  stamps  which  ought  regularly  to  have  been  used  thereon,  shall  nevertheless  be  deemed  valid 
and  effectual  in  the  law, — except  in  cases  where  the  stamp  or  stamps  used  on  such  instmmem 
shall  have  been  specially  appropriated  to  any  other  instrument,  by  having  its  name  on  the  ftc« 
thereof." 

(o)  Mr.  Tilsley,  in  his  valuable  Treatise  on  the  Stamp  Laws,  p.  762,  appends  to  this  section 
the  following  note: — **  Building  societies  enrolled  under  the  10  G.  4,  c.  56,  claim  to  be  enti- 
tled, also,  to  the  exemptions  contained  in  that  act.  Serious  doubts  have,  however,  been  enter- 
tained,  chiefly  in  reference  to  the  securities  taken  by  the  societies  on  the  sale  of  shares  to  anj 
member,  whether  these  exceptions  extend  to  such  securities,  by  reason  of  the  above  limited 
exemption  in  the  6  5l  7  W.  4,  c.  32,  which  includes  matters  exempted  by  the  former  act. 
These  doubts  have  given  rise  to  much  discussion,  and  the  opinions  of  many  eminent  counsel 
have  been  taken  upon  the  point ;  but  the  better  opinion  seems  to  be,  that  the  claim  is  well 
founded.  It  may  be  noticed,  that,  supposing  these  securities  to  be  liable,  the  common  deed 
duty  only  attaches ;  such  securities,  so  far  as  they  have  come  under  the  notice  of  the  writer, 
not  falling  within  the  description  of  any  of  the  instruments  charged  under  the  head  of  mort- 
gage, a»  they  do  not  ieeure  any  definite  or  certain  »um,  nor  any  sums  of  indefinite  amount  in 
rrsoect  of  which  ad  valorem  duty  is  charged  under  the  head  wiortgage," 
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introduced  by  that  provision.  Maule,  J.  So  as  to  repeal  it  after  it 
has  been  so  incorporated  in  the  6  &  7  W.  4,  c.  82,  as  if  it  had  been 
expressly  re-enacted  therein  !]  The  provision  in  the  8  &  4  Vict.  c.  73, 
s.  1,  cannot  apply  to  building  societies,  which  do  not,  like  friendly 
societies,  assure  any  sum  to  their  *member8.  The  case  of  The  r#goo 
Queen  v.  The  Inhabitants  of  Merionethshire,  6  Q.  B.  343,  is  a  *■ 
distinct  authority  upon  this  point.  The  statute  13  6.  8,  c.  78,  s.  64, 
empowers  the  court,  trying  an  indictment  for  non-repair  of  a  highway, 
to  award  costs  if  the  defence  was  frivolous :  the  43  G.  3,  c.  59,  s.  1, 
enacts, — very  nearly  in  the  words  of  the  building  societies  act, — that 
all  ^'  matters  and  things  in  the  said  act  contained  relating  to  highways," 
shall,  80  far  as  applicable,  be  extended  and  applied  to  county  bridges 
"  as  fully  and  effectually  as  if  the  same,  and  every  part  thereof,  were 
herein  repeated  and  re-enacted;"  and  it  was  held  that  the  clause  as  to 
costs  in  the  13  6.  8,  c.  78,  was  substantively  re-enacted  in  the  43  6.  3, 
c.  59,  with  reference  to  county  bridges,  and  therefore  was  not  repealed 
when  the  5  &;  6  W.  4,  c.  50,  repealed  in  general  terms  the  13  G.  3,  c. 
78.  The  55  G.  3,  c.  184,  sched.,  part  1,  tit.  Mortgage,  imposes  certain 
duties  upon  mortgages,  '^  where  the  same  respectively  shall  be  made  as 
a  security  for  the  payment  of  any  definite  and  certain  sum  of  money 
advanced  or  lent  at  the  time,  or  previously  due  and  owing,  or  forborne 
to  be  paid,  being  payable."  That  clearly  cannot  apply  to  a  transaction 
of  this  sort.  [Maulb,  J.  The  only  question  is,  whether  it  does  not 
fall  within  the  words  that  follow  the  enumeration  of  duties, — '^and, 
where  the  same  respectively  shall  be  made  as  a  security  for  the  repay- 
ment of  money  to  be  thereafter  lent,  advanced,  or  paid,  or  which  mag 
become  due  upon  an  account  current,  together  with  any  sum  already 
advanced  or  due,  or  without,  as  the  case  may  be, — if  the  total  amount  of 
the  money  secured,  or  to  be  ultimately  recoverable  thereupon,  shall  be 
uncertain  and  without  any  limit,  20L ;  but,  if  the  total  amount  of  the 
money  secured  or  to  be  ultimately  recoverable  thereupon,  shall  be  limited 
not  to  exceed  a  *given  sum, — the  same  duty  as  on  a  mortgage  r^ggo 
for  such  limited  sum."]  That  provision  has  reference  to  deal- 
ings between  merchant  and  merchant,  and  not  to  securities  given  for 
loans,  like  this. 

Assuming  that  the  deed  operates  as  a  present  demise,  no  further  stamp 
was  necessary.  The  whole  was  one  transaction.  The  demise  is  part 
and  parcel  of  the  mortgage  security  ;  a  sort  of  exception  out  of  the  extent 
of  the  interest  conveyed  by  Leaver  and  Gore  to  the  trustees.  Parke, 
B.,  in  delivering  the  judgment  of  the  court,  in  Wroughton  v.  Turtle,  11 
M.  &  W.  561,  says :  "  It  is  a  well-settled  rule  of  law,  that  every  charge 
on  the  subject  must  be  imposed  by  clear  unambiguous  words:"  and  for 
this  position  he  cites  Denn  d.  Manifold  v.  Diamond,  4  B.  A;  C.  243,  6  D. 
k  R.  328,  and  Doe  d.  Scruton  v.  Snaith,  8  Bingh.  153,  1  M.  &  Scott, 
230.     In  Annandale  v.  Fattison,  9  B.  &  C.  919,  where,  by  bond,  A.,  as 
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principal,  and  B.,  as  surety,  were  jointly  and  severally  bound  to  pay  to 
the  creditors  of  C.  14«.  in  the  pound  on  the  amount  of  their  debts;  and 
by  the  same  bond  A.  was  bound  to  indemnify  B.  against  all  loss  by 
reason  of  his  becoming  surety, — it  was  held,  that  a  stamp  of  IZ.  15».  was 
sufficient  in  amount  for  this  instrument,  and  that  it  did  not  require  a 
second  stamp  on  account  of  A.'s  obligation  to  indemnify  B.,  the  whole 
being  one  transaction.  Doe  d.  Phtlipps  v.  Phtlipps,  11  Ad.  k  E.  796, 
is  a  very  strong  authority :  it  was  there  held,  that  a  surrender  of  a  lease 
for  lives,  purporting  to  be  made  in  consideration  of  120?.,  cmd  of  a  new 
lease  to  be  granted  to  the  surrenderer  for  his  life,  did  not  require  an 
agreement  stamp  in  addition  to  the  ad  valorem  stamp, — ^the  stipulation 
for  a  new  lease  not  being  a  matter  or  thing  besides  what  was  incident  to 
*fiftj.i  ^^®  ®*'®  *"^  conveyance,  within  the  statute  *56  G.  3,  c.  184, 

J  sched.,  part  1,  tit.  Conveyance.  In  Doe  d.  Sartwright  v.  Fert- 
day,  12  Ad.  &  E.  23,  4  P.  &  D.  287,  by  indenture,  to  which  A.,  executor 
and  devisee  in  trust,  and  C.  and  D.,  were  parties,  it  was  agreed  and 
declared  that  certain  stock,  formerly  the  testator's,  should  be  transferred 
to  C.  and  D.  in  trust,  according  to  the  dispositions  of  the  will ;  and,  in 
pursuance  of  an  agreement,  which  was  recited.  A.,  by  the  same  inden- 
ture, bargained,  sold,  released,  &c.,  lands  of  A.  to  C.  and  his  heirs,  in 
trust  that  C.  should  out  of  the  proceeds  make  certain  payments  directed 
by  the  will :  and  it  was  held,  that  a  Ih  15«.  stamp  was  sufficient ;  and 
that  the  indenture  did  not  require  to  be  stamped  both  as  a  ^^  deed  not 
otherwise  charged,"  &c.,  in  respect  of  the  disposition  of  stock,  and  as  a 
"conveyance  not  other  wise,  charged,"  &c.,  in  respect  of  the  bargain, 
sale,  and  release  of  land.  Lord  Denman  there  says :  "We  find  no  pro- 
vision in  the  act,  except  in  cases  of  conveyances  by  way  of  sale,  that, 
when  a  deed  operates  on  several  subject-matters  in  several  ways,  it  shall 
have  several  stamps  ;  and,  in  the  absence  of  any  such  provision,  we  think 
that  one  stamp  is  sufficient."  So,  in  Woheley  v.  Oox^  2  Q.  B.  321,  by 
the  deed  of  settlement  of  a  joint-stock  company,  the  shares  were  made 
transferable,  and  the  directors  were  empowered  to  regulate  the  transfer, 
and  to  require,  in  respect  of  such  transfer,  a  covenant  from  the  trans- 
feree to  observe  the  company's  regulations,  &c.,  as  to  holders  of  shares. 
The  directors  prescribed  a  form  of  transfer  under  seal,  by  which  the 
shareholder  conveyed  his  shares  to  the  transferee,  to  hold  subject  to  the 
regulatidhs  and  covenants  contained  in  and  resolved  upon  pursuant  to 
the  deed  of  settlement,  and  the  transferee  covenanted  with  the  party 
♦fift'^l  ^^°^®y^"gj  ^^d  *lso  separately  with  the  trustees  on  behalf  of  *thc 

-I  company,  to  abide  by  and  perform  all  the  said  regulations,  ic. 
And  it  was  held,  that  such  transfer  required  an  ad  valorem  stamp  only, 
and  not  an  additional  stamp  under  the  55  G.  3,  c.  184,  sched.,  part  1, 
tit.  Conveyance^  as  containing  matter  besides  that  which  was  **  incident 
to  the  sale  and  conveyance  of  the  property  sold."     The  authorities 
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bearing  upon  this  question  will  be  found  collected  in  Tilsley's  Stamp 
Laws,  346. 

2.  The  rules  of  the  society  were  properly  proved  by  the  production 
of  the  book,  bearing  the  certificate  of  Mr.  Pratt.  [^Channelly  Serjt.  The 
certificate  of  Mr.  Pratt  was  sufficient  to  make  the  rules  admissible,  if  the 
provisions  of  the  9  &  10  Yict.  c.  27,  apply  to  this  case ;  otherwise,  it 
was  not  sufficient.]  The  4th  section  of  the  10  G.  4,  c.  56,  requires  that 
the  rules  of  every  friendly  society  established  in  pursuance  of  that  act, 
shall  be  certified  by  the  barrister  to  be  appointed  for  that  purpose ;  and 
enacts  that  the  transcript,  ^'  when  certified  by  the  said  barrister,  shall  be 
deposited  with  the  elerk  of  the  peace  for  the  county  wherein  such  society 
shall  be  formed,  and  by  him  laid  before  the  justices  for  such  county  at 
the  general  quarter  sessions,  or  adjournment  thereof,  next  after  the 
time  when  such  transcript  shall  have  been  so  certified  and  returned  as 
aforesaid ;  and  the  justices  then  and  there  present*  are  thereby  autho- 
rized and  required  to  allow  and  confirm  the  same  ;  and  such  transcript 
shall  be  filed  by  such  clerk  of  the  peace  with  the  rolls  of  the  sessions  of 
the  peace  in  his  custody."  Section  7  enacts  that  no  such  society  shall 
have  the  benefit  of  that  act,  ''  unless  all  the  rules  for  the  manngeinent 
thereof  shall  be  entered  in  a  book  to  be  kept  by  an  officer  of  such  society 
appointed  for  that  purpose,"  and  "  unless  all  such  rules  shall  be  fairly 
transcribed,  and  such  transcript  deposited  with  the  clerk  of  the  peace," 
&c.  And  section  8  enacts  "  that  all  rules  *from  time  to  time  r*po^ 
made  and  in  force  for  the  management  of  such  society  as  afore- 
said, and  duly  entered  in  such  book  as  aforesaid,  and  confirmed  by  the 
juetieeM  as  aforesaid^  shall  be  binding  on  the  several  members  and  offi- 
cers of  such  society,  and  the  several  contributors  thereto,  and  their  repre- 
sentatives, all  of  whom  shall  be  deemed  and  taken  to  have  full  notice 
thereof  by  such  entry  and  contribution  [confirmation]  as  aforesaid ;  and 
that  the  entry  of  such  rules  in  such  book  as  aforesaid,  or  the  transcript 
thereof  deposited  with  such  clerk  of  the  peace  as  aforesaid,  or  a  true 
copy  of  such  transcript,  examined  with  the  original,  and  proved  to  be  a 
true  copy,  shall  be  received  as  evidence  of  such  rules  respectively  in  all 
cases."  Then  comes  the  4th  section  of  the  building  societies  act,  6  & 
7  W.  4,  c.  32,  which  enacts  that  all  the  provisions  of  the  10  G.  4,  c. 
56,  and  of  the  4  &  5  W.  4  (for  amending  the  former  act),  "so  far  as  the 
same,  or  any  part  thereof,  may  be  applicable  to  the  purposes  of  any 
benefit  building  society,  and  to  the  framing,  certifying^  enrolling,  and 
altering  the  rules  thereof,  shall  extend  and  apply  to  such  benefit  buiUling 
society,  and  the  rules  thereof,  in  such  and  the  same  manner  as  if  the 
provisions  of  the  said  acts  had  been  herein  expressly  re-enacted. "(a) 
The  12th  section  of  the  9  i  10  Vict.  c.  27,  enacts  "  that  so  much  of 
the  10  G.  4,  c.  56,  as  requires  that  a  transcript  of  the  rules  of  any 
BGciety  established  under  that  act,  or  to  which  the  provisions  of  thai  act 

{a)  Seo  the  4  5l  5  W.  4,  c.  40,  8.  5. 
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have  been  extended  and  made  applicable^  shall  be  deposited  with  or  filed 
by  the  clerk  of  the  peace  of  any  county,  &c.,  in  England,  and  a  certifi- 
cate thereof  returned  to  the  society,  and  that  the  same  shall  be  laid 
before,  and  allowed  and  confirmed  by,  the  justices  at  any  session  of  the 
peace,  shall  be  repealed ;  and  that  all  transcripts  of  such  rules  which 
^  *are  now  filed  with  the  rolls  of  the  sessions  of  the  peace  in  any 

-I  county,  &c.,  shall  be  taken  off  the  file,  and  returned  to  the  said 
registrar  (s.  10)  of  friendly  societies ;  and  that,  after  the  passing  of 
this  act,  the  said  registrar  shall  keep  one  of  the  transcripts  of  all  rules 
of  any  such  society  certified  by  him,  and  all  the  transcripts  of  rules 
which  shall  be  so  returned  to  him,  in  such  manner  as  shall  be  from  time 
to  time  directed  by  one  of  her  majesty's  principal  secretaries  of  state ; 
and  that  all  rules  certified  by  any  such  registrar  shall  be  of  the  same 
force,  and  all  the  provisions  of  the  said  act  of  10  6.  4,  c  56,  shall  apply 
tp  them,  as  if  they  had  been  confirmed  by  the  said  justices,  and  filed 
with  the  rolls  of  the  sessions  of  the  peace."  And  the  20th  section 
enacts  "  that  every  transcript  of  the  rules  of  any  such  society,  purport- 
ing to  be  certified  by  the  registrars  of  friendly  societies  in  England, 
Ireland,  or  Scotland,  and  every  award  or  other  proceeding  as  aforesaid, 
purporting  to  be  executed  under  the  hand  of  the  said  registrar,  shall  be 
receivable  in  all  courts  and  before  all  justices  and  others,  as  evidence 
that  such  rules  have  been  duly  certified,  or  such  award  made,  or  such 
proceeding  had,-  until  the  contrary  shall  be  made  to  appear/'  [Cress- 
well,  J.  The  objection  taken  by  my  brother  Ohannelly  is  this :  under 
the  friendly  societies  act,  10  6.  4,  c.  56,  the  rules  of  every  society 
were  required  to  be  deposited,  when  certified,  with  the  clerk  of  the 
peace,  and  allowed  and  confirmed  by  the  sessions.  The  4th  section  of 
the  building-societies  act,  6  &  7  W.  4,  c.  82,  incorporates  and  extends 
that  provision,  amongst  others,  to  benefit  building  societies.  The  9  k 
10  Vict.  c.  27,  s.  12,  repeals  so  much  of  the  10  6.  4,  c.  56,  aa  requires 
that  a  transcript  of  the  rules  "  of  any  society  established  under  that  act, 
or  to  which  the  provisions  of  that  act  have  been  extended  and  made 
*6881  ^PPJ^^^I^J®/'  8^*'^  ^®  deposited  with  the  clerk  of  the  peace ;  *and 
substitutes  the  registrar  as  the  depositary  of  the  transcript. 
This  act  having  passed  subsequently  to  the  passing  of  the  building- 
societies  act,  and  building  societies  not  being  expressly  mentioned  therein, 
my  brother  Channell  insists  that  they  are  not  within  its  provisions.] 
The  book  produced  being  the  book  of  the  society,  the  question  is,  whe- 
ther it  is  not  made  evidence  by  the  8th  section  of  the  10  G.  4,  c.  66. 
[Maule,  J.  The  first  part  of  that  section  enacts,  that,  to  make  them 
rules  at  all  that  are  to  be  binding  upon  the  society,  they  must  be  entered 
in  the  book,  and  confirmed  by  the  justices ;  and  then  the  clause  goes  on 
to  provide  that  the  entry  of  such  rules  in  such  book,  or  the  transcript 
thereof  deposited  with  the  clerk  of  the  peace,  as  mentioned  in  sectioii 
7,  or  any  examined  copy  of  such  transcript,  shall  be  received  as  evidence 
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of  such  rules  in  all  cases.  And  there  is  good  reason  for  it ;  for,  if  the 
society  have  treated  them  as  their  rules^  by  entering  them  in  the  book, 
that  is  primd  facte  evidence,  even  in  favour  of  the  society,  that  they  are 
such  rules.]  The  8th  section,  it  is  submitted,  makes  the  book  evidence, 
without  more :  and  the  12th  section  of  the  9  &  10  Vict.  c.  27,  in  terms 
substitutes  the  new  place  of  deposit  for  the  rules,  not  only  in  the  case 
of  societies  established  under  the  10  G.  4,  c.  56,  but  in  the  case  of  all 
societies  to  which  the  provisions  of  that  act  have  been  extended  and 
made  applicable, — which  clearly  embraces  those  formed  under  the  6  &  7 
W.  4,  c.  32. 

3.  The  next  question  is,  whether  or  not  Leaver  was  a  competent 
witness.  That  depends  upon  the  exception  in  Lord  Denman*s  act,  6  & 
7  Vict.  c.  85.  The  point  was  very  much  discussed  in  the  case  of 
fitng  V.  Baker,  3  Ad.  &  E.  338,  where  it  was  held,  that,  where  distinct 
cognisances  are  made  for  the  same  goods  under  several  parties,  not 
♦appearing  to  be  connected  in  interest,  if  one  of  of  the  cogni-  r^aaq 
sances  be  abandoned  at  the  trial,  the  party  under  whom  it  was 
made  is  a  competent  witness  for  the  defendant.  In  that  case,  thejre 
were  four  cognisances ;  the  fourth  being  as  bailiff  to  Ramsbottom  and 
Leigh.  At  the  trial,  the  defendant  tendered  Ramsbottom  as  a  witness 
in  support  of  an  issue  upon  the  firBt  three  cognisances.  It  was  ob- 
jected, on  the  part  of  the  plaintiff,  that  he  was  incompetent,  being  a 
party  to  the  suit,  and  being  alleged  by  the  defendant,  who  called  him 
as  a  witness,  to  be  entitled  to  a  return  of  the  goods,  if  the  plaintiff 
should  fail  in  his  action.  He  stated,  however,  on  the  voire  dire,  that  he 
did  not  employ  the  attorney  ;  and,  the  defendant's  counsel  saying  that 
they  were  willing  to  abandon  the  last  issue,  the  evidence  was  admitted. 
A  rule  having  been  obtained  for  a  new  trial,  on  account  of  the  reception 
of  Ramsbottom's  evidence.  Lord  Dbnman,  in  delivering  the  judgment 
of  the  court,  said:  '^  We  are  of  opinion  that  the  plaintiff's  offer  to 
abandon  the  issue  was  tantamount  to  consenting  that  the  verdict 
should  be  found  against  him  on  that  issue.  Such  verdict  might  have 
been  taken  at  the  moment ;  it  must  have  been  entered  after  the  cause 
was  tried,  because  the  case  stated  for  the  defendant  on  that  issue,  was 
directly  contrary  to  that  found  in  his  favour.  The  witness,  therefore, 
bad  become  a  stranger  to  the  suit.  He  was  in  the  situation  of  a  person 
under  whom  a  defendant  justified  in  trespass, — but  who  had  not  employed 
the  attorney  to  defend, — after  the  defendant  had  submitted  to  a  verdict 
on  that  issue,  but  required  his  evidence  in  proof  of  another ;  or  he  may 
be  compared  to  a  lessor  of  the  plaintiff  in  ejectment,  whose  name  is 
used  without  his  concurrence,  and  on  whose  demise  a  verdict  has  been 
entered  for  the  defendant,  while  he  is  a  necessary  witness  in  support  of 
other  counts.  The  nature  of  the  action  of  replevin,  indeed,  makes  this 
difference, — that  the  party  under  *whom  cognisance  is  made,  is  r*gQQ 
asserted  by  the  defendant  himself  to  be  entitled  to  a  return  of 
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the  goods ;  but  this  assertion  is  only  conditional,  if  the  defendant  proves 
his  issue ;  and  it  is,  in  truth,  retracted  by  his  submitting  to  a  verdict 
thereupon.  Several  authorities  were  quoted,  none  bearing  on  the  point 
directly.  The  only  case  in  bane,  is  Upton  v.  OurtU,  1  Bingh.  210, 8  J. 
B.  Moore,  52 ;  but  there  is  reason  to  suppose  that  the  facts  are  not 
reported  with  perfect  accuracy  ;  and  the  court  only  held  that  an  inter- 
mediate tenant,  under  whom  cognisance  had  been  made  (the  distress 
being  taken  by  the  landlord),  was  not  admissible  to  prove  the  amount 
of  the  sub-tenant's  rent.  This  may  have  been,  because  he  had  an 
interest  in  reducing  his  own  rent,  by  raising  that  of  his  tenant.  One 
nisi  prius  decision  of  a  most  learned  judge, — Mr.  Justice  Chambrs, — 
was  cited,  against  the  admissibility  of  the  witness,  from  Espinasse's 
Reports.(a)  But  the  principle  there  seems  to  have  been,  that  one  under 
whom  cognisance  is  made,  and  who  is,  primd  facie,  the  party,  shall  nol 
be  deemed  competent  merely  because  the  legal  estate  in  respect  of 
which  he  distrained,  was  held  by  him  as  a  trustee  for  others, — a  principle 
which  does  not  clash  with  our  present  decision.  We  think,  that,  under 
the  circumstances  of  this  case,  the  witness  stood  indifferent,  and  the 
rule  for  a  new  trial  must  be  discharged.''  Here  Leaver  was  not  called 
for  the  purpose  of  supporting  the  avowry  to  which  he  was  a  party. 
[Maule,  J.  No  matter  for  what  purpose  he  was  called,  if  he  appeared 
to  be  a  party  having  an  interest  in  the  suit.]  Objections  on  the  score 
of  interest  are  not  now  to  be  extended.  ItissaidthatLeaverwas  quati 
a  party  to  the  record.  But  a  party  to  the  record  is  not,  and  never  was, 
'*'6911  ^^'^  inadmissible,  simply  because  he  was  a  party,  "^but  because 
^  he  was  interested.  [Wilde,  C.  J.  In  Warratt  v.  Jonet,  7 
Bingh.  895,  5  M.  &  P.  241,  where  a  co-defendant  on  the  record,  who 
had  suffered  judgment  by  default,  consented  to  be  examined  as  a  witness, 
it  was  held  that  his  testimony  was  admissible,  provided  he  had  no 
interest  in  the  event  of  the  suit.]  So,  in  Pipe  v.  Steele,  2  Q.  B.  73S, 
it  was  held  (before  the  6  &  7  Vict.  c.  85),  that,  where  one  of  two  joint 
defendants  in  an  action  on  a  contract,  has  suffered  judgment  by  default, 
he  may,  if  not  otherwise  interested  in  procuring  a  verdict  for  the  plain- 
tiff, be  called  by  him  as  a  witness  against  the  other  defendant.  If  Leaver 
does  not  come  to  speak  to  the  third  avowry,  to  which  alone  he  is  a  party, 
the  only  ground  of  interest  is  negatived.  [Maule,  J.  What  authority 
is  there  for  saying  that  yon  can  look  to  the  quality  of  the  witness's 
interest,  in  ascertaining  his  competency  ?  The  case  of  bankruptcy  is 
an  anomaly.  There  is  no  authority  to  be  found  in  support  of  the 
admissibility  of  the  witness,  and  the  case  of  King  v.  Baker  is  strongly 
against  it.]  Even  if  Leaver's  evidence  is  expunged,  enough  remains  to 
sustain  the  first  and  second  avowries. 

It  will  be  contended  on  the  other  side,  that  the  second  avowry  could 
not  be  sustained  without  showing  a  conveyance  by  Hawkins  to  Bottle. 

(a)  GUding  Y.  Nia»,  5  Esp.  N.  P.  C.  272. 
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The  answer  to  that,  however,  is  found  in  the  2l8t  section  of  the  10  G. 
4,  c.  56,  which  enacts" that  all  real  and  heritable  property,  money, 
goods,  chattels,  and  effects  whatever,  and  all  titles,  securitieB  for  moneys 
or  other  obligatory  instruments,  and  evidences  or  muniments,  and  all 
other  effects  whatever,  and  all  rights  or  claims  belonging  to  or  had  by 
such  society,  shall  be  vested  in  the  treasurer  or  trustee  of  such  society 
for  the  time  being,  for  the  use  and  benefit  of  such  society,  and  the  respect- 
ive members  ♦thereof,  their  respective  executors  or  administra-  r^goo 
tors,  according  to  their  respective  claims  and  interests,  and,  after 
the  death  or  removal  of  any  treasurer  or  trustee,  shall  vest  in  the  suc- 
ceeding treasurer  or  trustee,  for  the  same  estate  and  interest  as  the 
former  treasurer  or  trustee  had  therein,  and  subject  to  the  same  trusts, 
without  any  assignment  or  conveyance  whatever,  except  the  transfer  of 
stocks  and  securities  in  the  public  funds  of  Great  Britain  and  Ireland," 
&c.  If,  therefore,  this  were  a  security  given  to  the  treasurer  or  trustee 
of  a  friendly-society,  it  clearly  would  pass  to  a  succeeding  trustee,  with- 
out any  transfer.  The  only  question,  then,  is,  whether  this  provision  is 
not,  by  virtue  of  the  4th  section  of  the  building-societies  act,  6  &  7  W. 
4,  c.  32,  incorporated  into  and  made  part  of  that  act.  [Ohannelly  Serjt., 
intimated  that  he  should  concede  that  the  clause  last  referred  to  had  the 
effect  contended ;  but  that  he  should  insist  that  the  provisions  of  the  10 
6.  4,  c.  56,  s.  21,  had  not  been  followed.  Maule,  J.,  to  ChanneU, 
You  say  that  that  21st  section  only  contemplates  the  case  of  a  sole 
trustee  ?  ChanneU^  Serjt.  Precisely  so.  Maule,  J.  How  is  it  under 
the  bankrupt  acts  ?]  The  1  &  2  W.  4,  c.  56,  ss.  25,  26,  respectively, 
vest  in  the  assignees  by  virtue  of  their  appointment,  and  without  convey- 
ance, all  the  personal  and  real  estate  of  the  bankrupt ;  and  enact,  that, 
^*as  often  as  any  such  assignee  or  assignees  shall  die,  or  be  lawfully 
removed  or  displaced,  and  a  new  assignee  or  assignees  shall  be  duly 
appointed,*'  all  such  personal  or  real  estate  "shall,  by  virtue  of  such 
new  appointment,  vest  in  the  new  assignee  or  assignees,  either  alone  or 
jointly  with  the  existing  assignees,  as  the  casa  may  require,  without  any 
conveyance  for  that  purpose."  [Mauls,  J.  The  effect  of  the  21st  sec- 
tion of  the  10  G.  4,  c.  56,  as  it  seems  to  me,  is,  to  make  the  *con-  r»goo 
tinning  and  the  new  trustees  joint- tenants.  It  operates  as  a  new  ^ 
appointment  of  all'] 

The  court  intimating  a  clear  opinion  that  Leaver's  evidence  was  not 
admissible,  whilst  the  third  avowry  remained  upon  the  record  as  part 
of  the  effective  title  claimed  on  the  part  of  the  defendants,  Brown 
admitted  that  he  could  not  sustain  the  first  avowry* 

ChanneUj  Serjt.,  and  Satoktm^  in  support  of  the  rule.  The  case,  on 
the  part  of  the  defendants,  substantially  rests  upon  the  second  avowry^ 
which  sets  up  a  tenancy  under  Giles  and  Bottle,  at  a  rent  of  2002.  per 
annum.  They  claim  by  deduction  of  title  from  Giles  and  Hawkins.  If 
no  title  ever  vested  in  Giles  and  Hawkins,  or,  if  there  be  no  such  tenancy 
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under  Giles  and  Bottle,  as  alleged,  the  second  avowry  fails.  If  the  rules 
of  the  society  were  not  properly  in  evidence,  there  was  no  proof  that 
Bottle  ever  became  a  trustee.  Assuming,  however,  that  the  deed  of  the 
25th  of  October,  1845,  was  sufficiently  stamped,  and  that  the  rules  of 
the  society  were  properly  admitted,  is  that  deed  operative  to  sustain  the 
second  avowry  ?  The  effect  of  that  deed  is,  to  create  a  mortgage  secu- 
rity for  the  contributions  payable  by  Leaver  and  Gore,  in  respect  of  their 
shares  in  the  books  of  the  society,  to  the  extent  of  840/.  in  the  whole; 
with  power  to  the  trustees  to  enforce  such  contributions,  by  appointing  a 
person  to  receive  the  rents,  or  by  sale  of  the  mortgaged  premises.  The 
proviso  at  the  end  clearly  does  not  operate  as  a  present  demise.  There 
are  no  apt  words  to  point  to  any  such  intention.  The  terms  of  the 
tenancy  are  undefined,  save  by  a  general  reference  to  the  tutial  covenants 
and  remedies  in  leases  of  the  like  property.  In  Chapman  v.  ZWner,  6 
*fiQ41  ^*  ^^^*  "^^^'  *Alderson,  B.,  says:  "One  mode  of  ascertaining 
■^  whether  an  instrument  is  to  be  treated  as  a  lease  or  as  an  agree- 
ment, is,  by  looking  to  the  inconvenience  which  would  result  from  treat- 
ing it  as  a  lease."  Applying  that  test  here,  it  is  impossible  to  hold  this  to 
be  a  demise.  The  whole  scope  of  the  deed  is  hostile  to  that  construc- 
tion. [Maule,  J.  When  one  sees  the  parties  expressly  agreeing  to 
become  tenants,  one  would  incline  to  construe  the  instrument  as  creating 
a  tenancy,  unless  there  was  some  manifest  absurdity  or  great  inconve- 
nience in  so  doing.  It  is  enough  for  the  purpose  of  your  argument,  to 
say,  that  though  this  instrument  might  create  a  t^naney^  it  is  not  such  a 
tenancy  as  will  support  the  second  avowry,  viz.,  a  tenancy  at  the  yearly 
rent  of  200/.  Wilde,  C.  J.  Was  there  any  evidence  that  Leaver  and 
Gore  had  not  duly  kept  up  their  payments  ?  Brown  admitted  that  there 
was  none,  except  Leaver's.]  The  deed  is  clearly  inconsistent  with  an 
absolute  tenancy  at  200?.  a  year.  [Maule,  J.  If  Leaver  and  Gore 
have  made  no  default,  the  other  alternative,  viz.,  the  demise,  does  not 
arise.  Cresswell,  J.  If  "  henceforth"  be  read  "  thenceforth,"  all 
difficulty  in  the  construction  of  this  clause  of  the  deed  seems  removed. 
Wilde,  C.  J.  I  remember  when  I  was  in  practice,  having  repeatedly 
experienced  difficulty  from  the  misuse  of  the  expressions  "  hereinbefore" 
and  "hereinafter"  mentioned,  in  deeds,  I  invariably  substituted  the  word 
"herein,"  which  was  sure  to  be  right.] 

Supposing  the  deed  to  operate  as  a  lease,  a  lease  stamp  was  necessary. 
Leases  clearly  are  not  within  the  contemplation  of  the  friendly-societies 
act,  10  G.  4,  c.  56,  s.  37.  Possibly  a  mortgage  might  be  a  "  security 
for  money"  which  the  trustees  would  be  authorized  to  take  by  s.  21 ; 
but  there  is  no  provision  in  that  or  any  of  the  subsequent  acts,  authorizing 
them  to  lease  property. 
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that  an  additional  stamp  is  necessary,  where  the  instrument  ope- 
rates in  two  different  ways.    Here,  the  deed  cannot  be  set  up  as  a  lease, 


6  MANNING,  GRANGER,  &  SCOTT.  69& 

withoat  also  relying  upon  it  as  a  mortgage.  [Maulb,  J.  All  that  Car- 
der V.  Drakeford  proves,  is,  that  this  deed  would  require  a  mortgage 
stamp,  unless  that  were  rendered  unnecessary  by  the  10  G.  4,  c.  56,  s. 
87.  The  question  is,  whether  that  which  you  say  requires  a  lease  stamp, 
is  not  merely  ancillary  to  the  mortgage.]  It  cannot  be  so,  if  its  object 
was  to  give  the  trustees  a  right  to  distrain.(a) 

Effect  may  be  given  to  all  the  words  of  the  4th  section  of  the  6  &  7 
W.  4,  c.  32,  without  holding  it  to  embrace  the  exemption  from  stamp- 
duty  that  is  contended  for  on  the  other  side :  and  the  8th  section, — 
which  enacts  ^^  that  no  i^ules  of  any  such  society,  or  any  copy  thereof, 
nor  any  transfer  of  any  share  or  shares  in  any  such  society,  shall  be 
subject  or  liable  to,  or  charged  with,  any  stamp-duty  or  duties  whatso- 
ever,"— would  have  been  altogether  useless,  if  the  construction  put  by' 
the  other  side  upon  the  4th  section  were  correct.  The  1st  section  of 
the  3  &  4  Vic.  c.  73,  which  passed  after  the  building-societies  act, — 
reciting  the  10  G.  4,  c.  56,  s.  37,  limits  the  exemption  from  stamp-duty 
to  cases  where  the  sum  assured  shall  not  exceed  2002.  [Grbsswell,  J. 
That  is,  where  the  society  grants  the  security.] 

Whether  or  not  there  is  a  proper  deduction -of  title  from  Giles  and 
Hawkins  to  Giles  and  Bottle,  depends  upon  the  rules  of  the  society, 
which,  it  is  submitted,  were  improperly  admitted.  To  make  those  rules 
binding  upon  the  society,  it  was  essential  that  they  should  be  enrolled  at 
the  sessions.  The  certificate  of  the  registrar  under  the  12th  section  of 
the  9  &;  10  Vict.  c.  27,  *is  not  enough  to  make  the  transcript  r^tgog 
evidence  under  the  building-societies  act,  6  &  7  W.  4,  c.  32.(() 

Wilde,  C.  J.  It  is  unnecessary  to  advert  to  some  of  the  points  that 
have  been  discussed  in  this  case.  Four  questions,  however,  remain  for 
our  determination.  The  first  that  I  shall  consider,  is,  whether  the  deed 
of  the  25th  of  October,  1845,  was  receivable  in  evidence,  it  being 
stamped  with  a  51.  stamp  only,  and  being  offered  to  prove  the  demise 
stated  in  the  second  avowry,  viz.,  a  demise  alleging  a  tenancy  by  Leaver 
and  Gore  under  Giles  and  Bottle,  at  the  yearly  rent  of  2001.  That 
depends  upon  the  construction  of  the  deed,  coupled  with  the  provisions 
in  the  10  G.  4,  c.  56  (the  act  consolidating  the  laws  as  to  friendly- 
societies),  s.  37,  and  the  6  &  7  W.  4,  c.  32  (for  the  regulation  of  build- 
ing-societies), ss.  4  and  8.  By  the  37th  section  of  the  former  act, 
bonds  and  other  securities  or  assurances  given  to  or  on  account  of  any 
friendly-society,  are  expressly  exempted  from  stamp-duty.  And  the 
4th  section  of  the  latter  act, — its  preamble  having  already  shown  that 
its  object  was,  to  afford  encouragement  and  protection  to  societies  to  be 
established  thereunder,  and  to  the  property  obtained  therewith, — enacts 
that  all  the  provisions  of  the  10  G.  4,  c.  56,  so  far  as  the  same,  or  any 
part  thereof  y  may  be  applicable  to  the  purposes  of  any  benefit  building' 

(a)  Vide  post,  701,  n.  (a). 

(6)  See  the  9  &  10  Vict.  c.  27,  a.  22,  which  enacts  that  that  act  shall  be  construed  with,  and 
OJ  part  of,  the  10  G.  4,  c.  56,  and  4  &  5  W.  4,  c.  40. 
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society^  &c.,  shall  extend  and  apply  to  such  benefit  boilding-society,  and 
the  rules  thereof,  in  such  and  the  same  manner  as  if  the  provisions  of 
the  same  had  been  therein  expressly  re-enacted.  Reading,  therefore, 
the  37th  section  of  the  10  G.  4,  c.  56,  as  incorporated  into  the  6  &  7 
W.  4,  c.  82,  so  far  as  applicable,  it  seems  to  us  to  exempt  from  stamp- 
*69''l  ^^^y  ^^^  *securities  given  for  the  purpose  of  carrying  the  last- 
mentioned  act  into  effect. 

But  it  is  said  that  the  deed,  being  offered  as  a  lease,  as  well  as  a  mort- 
gage, ought  to  have  had  a  lease  stamp  ;  and  that  leases  are  not  within 
the  purview  of  the  10  G.  4,  c.  56.  The  whole  scope  of  the  deed,  how- 
ever, points  to  one  single  object,  in  terms  as  distinct  as  possible.  It 
recites  that  a  benefit-society  had  been  formed  under  the  act,  for  the  pur- 
pose of  raising  by  subscription  a  fund  to  assist  the  members  thereof  in 
obtaining  freehold  or  leasehold  property ;  that  Leaver  and  Gore  were 
entitled  to  receive  a  certain  sum  out  of  the  funds  of  the  society,  m 
respect  of  their  shares  therein ;  and  that,  for  the  security  of  all  the  pay- 
ments to  become  due  in  respect  of  the  said  shares,  they.  Leaver  and 
Gore,  had  agreed  to  execute  the  assurance  thereby  made.  Then  follow 
certain  trusts  and  covenants :  and  the  deed  closes  with  a  declaration 
^'  that  these  presents  shall  not  be  a  security  for  a  greater  sum  than  840L" 
It  commences,  therefore,  with  stating  that  the  deed  is  intended  as  a 
security  only,  and  it  concludes  by  showing  the  amount  of  the  security. 
The  object  of  the  parties  being  thus  distinctly  apparent,  and  the  inter- 
mediate parts  of  the  deed  not  being  so  framed  as  to  be  properly  applica- 
ble to  any  other  object,  we  think  it  is  brought  directly  within  the  exemp- 
tion in  the  friendly-societies  act,  as  incorporated  and  brought  down  to 
the  building-societies  act  of  6  &  7  W.  4,  c.  32.  And,  further,  here  is 
an  unappropriated  stamp  of  5?.,  which,  if  the  deed  is  to  operate  as  a  lease, 
and  not  as  a  mortgage,  is  sufficient  under  the  10th  section  of  the  55  G. 
3,  c.  184. 

It  has,  however,  been  insisted  that  the  3  &  4  Vict.  o.  73,  s.  1,  which 
limits  the  exemption  from  stamp-duty  in  the  case  of  friendly-societies,  to 
transactions  where  the  sum  to  be  assured  to  any  individual  shall  not 
exceed  200^.,  has  the  effect  not  only  of  diminishing  the  exemption  as 
*f)Q81  ^^S^^^^  friendly  societies,  but  also  of  ^restricting  it  to  the  like 
extent  in  the  case  of  building-societies.  We  think  that  statute 
has  no  such  effect.  The  exemption  in  the  10  G.  4,  c.  56,  s.  37,  is  by  6 
&  7  W.  4,  c.  32,  s.  4,  incorporated  in  the  latter  act  as  if  it  had  been 
therein  expressly  re-enacted, — which  would  not  be  the  case,  if  it  were  to 
be  held  to  be  abrogated  by  the  passing  of  a  subsequent  act  having  no 
such  object  in  view.(a) 

(o)  The  point  above  decided  in  the  principal  case  came  again  before  the  courtt  in  Mkfaael- 
mas  term,  1849,  in  a  case  of 

BARNARD  and  Another  t>.  PILLSWORTH. 
Debt,  for  use  and  occupation.     Plea,  never  indebted. 
The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  LondoU|Oter  Trinity  term,  1S49. 
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In  order  to  Bustain  the  second  avowry,  it  became  necessary  to  rely 
npon  the  deed  of  the  25th  of  October,  1845,  as  operating  to  create  a 
tenancy  between  the  trustees  and  the  mortgagors,  at  the  rent  therein 
mentioned.  The  language  of  that  deed  is  so  peculiar  as  to  make  it  ex- 
tremely difficult  to  perceive  its  precise  effect.  We  will,  therefore,  reserve 
that  question  for  consideration. 

It  ippeared  that  the  plaintifTs  were  the  trustees  of  a  society  called  The  Amicable  Building  So- 
ciety duly  enrolled  under  the  6  &  7  W.  4,  c.  32.  The  action  was  brought  to  recover  the  sum 
of  38/.,  for  a  year's  rent  of  premises  that  had  been  occupied  by  the  defendant  in  Pudding  Lane, 
in  the  city  of  London,  down  to  Lady-Day,  1849.  Hinion,  the  lessee  of  the  premises,  under 
whom  the  defendant  was  tenant,  had,  on  the  22d  of  October,  1847,  mortgaged  his  term  to  the 
plaintiffs,  and  the  defendant  had  due  notice  of  the  mortgage. 

Upon  the  production  of  the  deed,  it  was  objected,  on  the  part  of  the  defendant,  that  it  was 
inadmissible,  not  being  stamped. 

For  the  plaintifls.  Walker  v.  Giles  was  relied  on,  to  show  that  securities  given  to  societies 
of  this  description  are  not  liable  to  stamp-duty. 

The  lord  chief  justice,  reserving  to  the  defendant  leave  to  move  to  enter  a  nonsuit,  if  the 
court  should  be  of  opinion  that  a  stamp  was  requisite,  directed  the  jury  to  find  for  the  plaintiffs. 

The  jury  having  accordingly  found  for  the  plaintiffs  for  the  amount  claimed, 

Ckannellf  Serjt..  now  moved  to  enter  a  nonsuit,  pursuant  to  the  leave  reserved.  The  lia- 
bility of  these  building-societies*  securities  to  stamp-duty,  was  a  good  deal  discussed  in  Walker 
▼.  GUeSt — which  had  not  been  reported  at  the  time  of  the  trial  of  this  cause, — and  this  court 
expressed  an  opinion  that  the  37th  section  of  the  10  G.  4,  c.  56,  by  which  bonds  and  other  secu- 
rities or  assurances  given  to  or  on  account  of  any  friendly-society,  are  expressly  exempted  from 
stamp-duty,  was,  by  the  4th  section  of  the  6  &  7  W.  4,  c  32,  incorporated  into  the  latter  sta- 
tute, so  as  to  extend  the  like  exemption  to  securities  given  for  the  purposes  of  building-sccie- 
ties.  There  was,  however,  another  point  in  Walker  v.  (?t7e«,  vis.,  as  to  the  construction  of  the 
deed,  upon  which  the  court  took  time  to  consider,  and  the  decision  of  which  made  it  not  so 
material  to  determine  the  question  as  to  the  stamp.  Still,  if  the  court  intended  to  decide,  and 
did  decide,  both  points,  it  would  be  idle  to  ask  for  a  rule  upon  this  occasion.  [Maule,  J.  In 
Walker  V.  Gilet  the  court  certainly  intended  to  decide,  and  did  decide,  both  the  points  sug- 
gested. And,  notwithstanding  some  remarks  I  have  noticed  in  some  legal  perk>dical,t  J  still 
adhere  to  the  opinion  I  then  formed,  and  think  that  our  decision  with  respect  to  the  stamp  was 
correct:  though,  from  hints  thrown  out  in  a  former  number  of  the  same  work,  I  incline  to 
think  that  another  decision  of  this  court  upon  the  stamp-act,  and  in  which  I  also  concurred, 
was  wrong. t  If  you  have  any  observations  to  ofler  upon  the  matter,  we  shall  be  glad  to  hear 
them.] 

The  learned  serjeant,  however,  after  thia  intimation,  declined  to  press  the  point,  and  the  rule 
was  Refused. 

t  See  The  Jurist,  Vol.  XIII.  Part  II.  p.  262. 

X  The  case  here  alluded  to — Pierpoint  v.  Gower,  2  Dowl.  N.  S.  652,4  M.  &  6.795, 5  Scott, 
N.  R.  605, — was  as  follows: — T.  P.  in  November,  1840,  gave  a  warrant  of  attorney  to  N.  P., 
for  1000/.,  together  with  interest  for  the  same  at  the  rate  of  52.  per  cent,  per  annum  from  the 
1st  of  July  in  the  same  year.  In  October,  1841,  the  money  being  still  unpaid,  T.  P.,  by  way 
of  further  security,  gave  a  bill  of  sale  reciting  the  warrant  of  attorney,  and  that  the  sum  of 
10002.  was  still  due,  and  assigning  certain  property,  and  providing  for  the  repayment  of  the 
1000/.,  and  interest  at  5/.  per  cent,  from  the  previous  30th  of  November,  being  the  day  up  to 
which  interest  under  the  warrant  of  attorney  had  been  paid :  the  warrant  of  attorney  bore  an 
ad  valorem  stamp  of  5/.:  the  bill  of  sale  was  impressed  with  a  common  35«.  stamp.  It  was 
held,  that  the  ad  valorem  stamp  on  the  warrant  of  attorney  was  sufficient,  for,  that  the  definite 
and  certain  sum  secured  thereby  was  1000/.  only,  and  that  the  interest  formed  no  part^of  the 
definite  amount  secured ; — that  the  warrant  of  attorney  was  an  "  instrument'*  within  the  mean- 
ing of  the  stamp-act,  55  G.  3,  c.  184,  ached,  part  I.,  in  furtherance  of  which  the  bill  of  sale  was 
given  ;  and  that,  the  warrant  of  attorney  bearing  the  proper  ad  valorem  stamp,  the  latter  was, 
therefore,  brought  within  the  exemption  on  mortgages  provided  for  by  that  statute. 

And  see  Chadtoiek  v.  Clarke,  1  Man.  Gr.  &  S.  700,  observed  upon  in  the  Jurist,  Vol.  XI.  Part 
II.  p.  175,  and  which  seems  not  consistent  with  Drant  v.  Brovon,  3  B.  &  C.  665.  And  see 
Sweet's  Concise  Precedents,  2d  edit.  p.  57,  n. 
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The  only  remaining  question  is,  whether  the  rules  of  the  society  were 
properly  proved, — ^whether  they  were  shown  to  be  rules  of  a  society  enti- 
tled to  the  benefit  of  the  statute  referred  to.  It  is  admitted  that  they 
were  the  rules  adopted  and  acted  upon  by  the  society.  But  it  is  said 
that  something  more  was  required  to  make  them  admissible,  than  the 
certificate  of  the  barrister  appointed  by  the  act, — ^that  allowance  and 
enrolment  at  the  sessions  was  necessary.  This  also  is  a  point  that  is 
attended  with  difficulty,  and  therefore  we  would  wish  further  to  consider 
it  also.  Our,  adv.  vuU. 

♦6991       *WiLDB,  C.  J.,  now  delivered  the  further  judgment  of  the 
■*  court: 

The  object  and  general  contents  of  the  deed  are  inconsistent  with  the 
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intention  of  creating  the  relation  *of  landlord  and  tenant  at  a 


rent  of  200Z.  a  year,  as  stated  in  the  concluding  part  of  the  deed, 
and  as  alleged  in  the  second  avowry. 

The  deed  recites  that  its  object  was,  to  create  a  mortgage  security 
for  the  contributions  payable  in  respect  of  the  parties'  shares  in  the 
capital  of  the  society ;  and  that  security  is  in  the  last  sentence  of  the 
deed  limited  to  the  sum  of  840/. ;  and,  in  order  to  secure  such  sub- 
"^7011  ^c^^P^^^^^  ^^  ^^^  extent  of  8407.,  it  is  provided,  that,  in  '^'case  of 
^  default,  the  trustees  may  appoint  a  collector  of  the  rents,  and, 
if  the  rents  shall  not  equal  the  arrears  due  in  respect  of  the  contri- 
butions, the  trustees  may  sell ;  and  it  is  declared  that  the  deed  is  upon 
trust  that  the  grantors  shall  retain  possession,  and  take  the  rente  and 
profttSy  until  default. 

The  object  of  the  deed,  then,  being  distinctly  expressed  to  be,  to 
secure  the  subscriptions  to  the  extent  of  840^.  only,  and  that  the 
grantors  should  retain  possession,  and  take  the  rents  and  profits,  until 
default,  it  is  quite  inconsistent  with  that  object  that  the  grantors  should 
immediately,  and  before  default,  or  even  before  the  contributions  are 
due,  become  tenants  at  the  rent  of  200Z.  a  year,  and  that  such  rent 
should  be  payable  immediately  and  during  the  continuance  of  the  demise, 
and  without  reference  to  the  fact  whether  default  should  be  made  in  the 
payment  of  the  contributions  or  not :  so  that,  to  construe  the  deed  to 
create  the  tenancy  stated  in  the  second  avowry,  the  grantors  must  be 
deemed  to  have  contracted  to  pay  the  eontributi&ne^  and  aho  the  rent  of 
2001,  a  year, — a  construction  manifestly  contrary  to  the  obvious  intention 
of  the  parties. 

To  construe  the  deed,  therefore,  to  create  the  relation  of  landlord 
and  tenant,  upon  the  terms  of  the  second  avowry,  would  have  the  efiect 
of  defeating,  and  not  of  giving  effect  to,  the  intention  of  the  parties. 
The  only  object  of  the  deed  was,  to  give  a  security  for  the  payment  of 
the  contributions :  and  that  part  of  the  deed  which  is  contended  to 
operate  as  a  demise  upon  the  terms  stated  in  the  second  avowry,  was 
but  a  mode  by  which  that  object  was  intended  to  be  accomplished ;  bat. 
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»  ■  ■  — 

as  before  stated,  it  is  not  a  mode   calculated  to  effect  the  purpose 
intended,  but  the  contrary.(a) 

*And,  as  the  different  parts  of  the  deed  are  inconsistent  with  ri^^QC) 
each  other,  the  question  is,  to  which  part  effect  ought  to  be 
given.  There  is  no  doubt,  that,  applying  the  approved  rules  of  con- 
struction to  this  instrument,  effect  ought  to  be  given  to  that  part  which 
is  calculated  to  carry  into  effect  the'real  intention,  and  that  part  which 
would  defeat  it  should  be  rejected:  and  so  construing  the  deed,  the 
court  is  of  opinion  that  the  latter  part,  importing  a  present  demise  of 
the  premises  ^at  the  rent  of  2007.  a  year,  cannot  have  that  effect,  with- 
out defeating  the  intention  of  the  parties ;  and  therefore,  as  the  avowry 
founded  upon  such  supposed  demise  is  not  supported  by  the  evidence, 
and  as  the  first  and  third  avowries  were  disposed  of  during  the  argu- 
ment, a  verdict  must  be  entered  for  the  plaintiff,  with  the  usual  damages 
in  replevin,  with  the  consequences  incidental  to  such  a  verdict. 

Rule  absolute  accordingly. 

(a)  Similar  clauses  are,  however,  frequently  used  by  conveyancers,  without  any  doubt  as  to 
their  efficacy.  In  Jarman's  Conveyancings,  vol.  v.  p.  528,  it  is  said :  *'  It  'i»  often  convenient  in 
mortgages  to  give  a  power  of  distress  for  the  recovery  of  the  interest,  particularly  wherf:  the 
property  is  in  the  occupation  of  the  mortgagor  himself,  and  not  of  a  tenant  paying  rent.  The 
f/bject  is  sometimes  effected  by  making  a  demise  at  will  to  the  mortgagor,  reserving  a  rent 
equal  to  the  amount  of  the  interest,— see  a  form  to  this  efllect,  Gov.  Prec.  Mortg.  94 :  but  a 
power  of  distress  (of  the  validity  of  which  no  doubt  can  be  entertained,— vide  4  Man.  Gr.  &.  S. 
275)  is  to  be  preferred :  inasmuch  as  a  demise  at  will  is  liable  to  be  determined  by  the  dea^h, 
and  at  the  will,  of  either  party,  and,  it  is  conceived,  subjects  the  deed  to  a  lease  stamp." 
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In  case  against  a  witness  for  not  obeying  a  subpoena,  the  declaration  stated  that  the  plaintiff 
had  impleaded  one  F.  in  an  action  of  trespass,  and  that  certain  issues  joined  in  that  suit 
came  on  to  be  tried,  ^'C. ;  that  the  plaintiff  subpoenaed  the  now  defendant  as  a  witness,  &c.; 
that  the  plaintiff  had  a  good  cause  of  action  in  the  said  suit ;  and  that  the  appearance  and  tes- 
timony of  the  defendant,  in  obedience  to  the  subpoena,  were  necessary  and  material  to  the 
trial  of  the  said  iaaues :  and  alleged  for  breach,  that  the  defendant,  without  lawful  excuse, 
neglected  to  appear  and  give  evidence,  by  reason  whereof  the  plaintiff  was  obliged  to  with- 
draw the  record,  and  compelled  to  pay  certain  costs  to  F.,  &.c. 

The  defendant  pleaded  leave  and  license,  and  several  pleas,  each  being  pleaded  to  the  whole 
cause  of  action,  and  each  traversing  a  material  allegation  in  the  declaration ;  and  also  a  tra- 
verse (the  eighth  plea),  that  the  filaintiff  had  a  good  cause  of  action  against  F. 

At  the  trial,  the  plaintiff  obtained  a  verdict  on  all  the  issues  except  the  eighth,  which  was  found 
for  the  defendant : — 

Held,  that  the  plaintiff  was  entitled  to  judgment  non  obstante  veredicto  on  that  issue,  an'l  that 
there  was  no  need  of  a  repleader. 

In  such  an  action,  the  plaintiff  is  bound  to  show  that  he  has  sustained  some  damage  from  the 
non-attendance  of  the  defendant  ns  a  witness. 

Where  there  arc  several  issues  in  the  original  action,  the  absence  of  a  good  cause  of  actioif, 
generally,  does  not  per  se  show  that  the  plaintiff  has  noc  sustained  damage  from  the  absence 
of  the  witness ;  for,  the  witnesses  testimony  might  have  entitled  him  to  the  costs  of  some 
one  issue. 

Case,  for  disobedience  to  a  writ  of  subpoena. 

The  declaration  stated  that  the  plaintiff  bad  impleaded  one  Thomas 
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Foulkes  in  a  plea  of  trespass,  and  that  such  proceedings  were  had  in  the 
action,  that,  afterwards,  before  certain  justices  of  assize  and  nisi  prins 
at  Kingston,  certain  issues  before  then  joined  in  that  suit  were  appointed 
to  be  tried,  and  then  came  on  to  be  tried  before  a  jury,  &c.,  that,  before 
the  trial  of  the  issues,  the  plaintiff  prosecuted  out  of  the  court,  &c.,  a 
writ  of  subpoena,  by  which  the  now  defendant  was  commanded  to  appear 
before  the  justices  assigned  to  hold  the  assizes,  &c.,  and  to  testify,  &;c., 
which  writ  the  plaintiff  caused  to  be  shown  to  the  now  defendant,  and  a 
copy  thereof  to  be  left  with  him,  and  then  paid  to  the  now  defendant  a 
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reasonable  sum  for  his  costs  and  '^'charges  in  and  about  his  attend- 


ance as  a  witness ;  that  the  said  issues  came  on  to  be  tried  at 
Kingston  ;  that  the  plaintiff  had  a  good  cause  of  action  in  the  said  suit : 
and  that  the  appearance  and  testimony  of  the  now  defendant,  in  obedi 
ence  to  the  writ  of  subpoena,  were  necessary  and  material  to  the  trial  of 
the  said  issues :  Breach,  that  the  now  defendant,  without  lawful  excuse, 
neglected'to  appear  and  give  evidence,  by  reason  whereof  the  plaintiff 
was  obliged  to  withdraw  the  record,  and  was  compelled  to  pay  certain 
costs  to  the  said  Thomas  Foulkes,  and  lost  the  benefit  of  certain  costs 
which  he  the  plaintiff  had  incurred  in  proceeding  to  the  trial  of  the 
said  issues. 

The  defendant  pleaded, — ^first,  not  guilty, — secondly,  a  traverse  of 
the  allegation  that  the  issues  joined  were  appointed  to  be  tried, — thirdly, 
a  traverse  that  the  plaintiff  sued  out  a  writ  of  subpoena, — ^fourthly,  a 
traverse  that  the  plaintiff  caused  the  writ  to  be  shown  to  the  defendant, 
— fifthly,  a  traverse  that  the  plaintiff  caused  a  copy  of  the  writ  to  be  left 
with  the  defendant, — sixthly,  a  traverse  that  the  plaintiff  paid  the  de- 
fendant a  reasonable  sum  for  his  attendance, — seventhly,  a  traverse  that 
the  issues  were  called  on  for  trial, — eighthly^  a  traverse  that  the  plcnntiff 
had  a  good  cause  of  action^ — ninthly,  a  traverse  that  the  testimony  of 
the  defendant  was  material  to  the  trial  of  the  issues,  or  that  he  was  called 
upon  his  subpoena, — tenthly,  leave  and  license. 

Each  of  these  pleas  was  pleaded  generally  to  the  whole  declaration. 
The  plaintiff  joined  issue  on  the  first  nine,  and  traversed  the  leave  and 
license,  upon  which  the  defendant  joined  issue. 

The  cause  was  tried  before  Parke,  B.,  at  the  Surrey  summer  assizes, 
1846,  when  a  verdict  was  found  for  the  plaintiff  on  all  the  issues  except 
that  joined  upon  the  eighth  plea,  and  for  the  defendant  upon  that  issue. 
♦TO'^i  *J^hy  in  the  following  Michaelmas  term,  obtained  a  rule  call- 
^  ing  upon  the  defendant  to  show  cause  why  the  verdict  for  the 
defendant  on  the  issue  joined  upon  the  eighth  plea  should  not  be  set 
aside,  and  a  repleader  awarded,  or  why  final  judgment  should  not  be 
entered  for  the  plaintiff  notwithstanding  the  verdict  for  the  defendant 
on  the  eighth  issue,  or  why  a  new  trial  should  not  be  had,  on  the  ground 
that  the  verdict  upon  that  issue  was  against  the  evidence. 

Pearson  (with  whom  was  Shee,  Serjt.)  showed  cause,  in  Trinity  term. 
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1847.  The  issue  raised  by  the  eighth  plea,  viz.,  that  the  plaintiff  had  a 
good  cause  of  action  against  Foulkes,  is  not  an  immaterial  one — after 
verdict.  In  Masterman  v.  Judion^  8  Bingh.  224,  1  M.  &  Scott,  867, 
it  was  held  to  be  primd  facie  sufficient,  in  an  action  of  this  sort,  to  allege 
that  the  defendant  was  a  material  witness,  and  that  his  absence  caused 
the  plaintiff  to  be  nonsuited,  without  averring  that  the  plaintiff  had  origi- 
nally a  good  cause  of  action.  So,  in  MulUtt  v.  Suntj  1  C.  &  M.  752, 
there  was  no  distinct  allegation  of  a  good  cause  of  action  in  the  original 
suit :  but  it  was  stated  that  the  defendant  could  have  given  material 
evidence  for  the  plaintiff,  and  that  without  his  evidence  the  plaintiff  could 
not  safely  proceed  to  trial,  and  that,  by  reason  of  his  non-attendance, 
and  because  the  plaintiff  could  not  safely  proceed  to  trial  without  his 
testimony,  he  was  forced  and  obliged  to,  and  did,  withdraw  the  nisi  prius 
record ;  and  the  declaration  was  held  sufficient  after  verdict.  Again,  in 
Davis  V.  Lovelly  4  M.  &  W.  678, — where  the  declaration  alleged  that  a 
certain  issue  came  on  to  be  tried  before  the  justices  of  assize  at  Taunton, 
on  a  certain  day;  that  the  plaintiff  before  then  sued  out  a  writ  of 


subpoena  *duce8  tecum,  directed  to  the  defendant,  commanding 
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him  to  appear  before  the  justices  of  assize  at  Taunton,  on,  &c., 
and  so  from  day  to  day  until  that  case  should  be  tried,  and  produce,  at 
the  time  and  place  aforesaid,  certain  documents  therein  specified,  which 
writ  the  plaintiff  before  the  trial  of  the  said  issue,  to  wit,  on,  &c.,  served 
on  the  defendant ;  and  that,  although  the  appearance  of  the  defendant 
was  necessary  and  material  on  the  said  trial  of  the  said  issue^  and 
although  the  defendant  could  and  might  have  appeared  at  the  trial  of  the 
said  issue,  and  produced  the  documents,  and  although  they  were  material 
evidence  for  the  plaintiff,  yet  the  defendant  did  not  appear,  &c. ;  by 
reason  whereof  the  plaintiff  was  forced  to  become  nonsuited, — it  was 
held,  on  general  demurrer,  that  it  was  sufficiently  shown  that  the  plain- 
tiff had  a  good  cause  of  action  in  the  original  suit.  Lord  Abinger  there 
says :  "  As  to  the  necessity  of  an  averment  that  the  plaintiff  had  a  good 
cause  of  action  in  the  original  suit,  I  think  the  case  of  Mullett  v.  Hunt 
is  an  authority  for  our  holding  this  declaration  sufficient  in  that  respect, 
and  that  the  good  sense  of  the  matter  is  with  the  observation  of  Lord 
Ltndhurst  in  that  case,  that  no  evidence  can  be  material  in  a  cause, 
unless  the  plaintiff  has  a  good  cause  of  action ;  and  therefore  that  it  is 
sufficient  to  aver  that  the  evidence  of  the  party  was  material  and  neces- 
sary on  the  trial,  and  that,  for  want  of  it,  the  plaintiff  was  nonsuited. 
With  this  averment,  the  plaintiff  could  not  support  the  declaration,  unless 
he  proved  that  he  had  a  good  cause  of  action  in  the  original  suit.''  And 
Parke,  B.,  said :  ^^  It  is  not  necessary,  in  the  present  case,  directly 
to  decide  whether  such  an  averment  is  material  or  not;  possibly,  as 
the  attendance  of  a  witness  in  obedience  to  a  subpoena  is  a  duty 
cast  upon  him  by  law,  the  service  of  the  subpoena  may  of  itself  impose 
upon  the  witness  the  duty  of  obedience.  If,  on  the  other  hand,  it  be  not 
VOL.  VI. — 56  2  0 
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*7071  '^'s^^^i^^^  ^^^  ^^^  party  to  have  brought  an  action,  but  he  most 
^  moreover  have  had  a  good  cause  of  action  for  bringing  it,  as 
appears  to  be  the  opinion  of  Lord  Ltkdhurst,  and  Batley,  B.,  in 
MuUett  v.  ffuntj  still  the  ayerments  in  this  declaration  are  such  as 
would,  on  the  authority  of  that  case,  impose  upon  the  plaintiff  proof  of 
the  existence  of  such  good  cause  of  action.     It  is  here  averred,  that  the 
attendance  of  the  defendant  was  necessary  and  material  at  the  trial,  and 
that  the  documents  in  his  possession  were  material  evidence  for  the 
plaintiff.     These  allegations,  according  to  the  authority  of  MuHett  v. 
Hunt  J  are  sufficient  after  verdict."     All  that  these  cases  show,  is,  that  a 
declaration  that  does  not  contain  the  allegation  in  question  in  distinct 
terms,  may  be  good  after  verdict,  not  that  the  allegation  is  immaterial : 
indeed,  in  the  case  last  cited,  the  decision  of  that  point  is  expressly 
waived.     In  Davis  v.  Lovell^  as  well  as  in  Amey  v.  Long^  9  East,  473, 
there  was  only  one  issue  in  the  original  action.     It  is  nowhere  alleged 
here  that  the  evidence  which  the  defendant  could  have  given,  would  have 
enabled  the  plaintiff  to  obtain  a  verdict  in  the  original  action.    [Maule, 
J.    Having  a  good  cause  of  action,  must  mean  with  reference  to  the  plain- 
tiff's right  to  sustain  the  action  to  judgment.]     In  Needham  v.  Frmer^  1 
Man.  Gr.  &  S.  815,  8  D.  &  L.  190,  a  declaration  in  case  by  A.  against  B., 
for  not  attending  the  trial  of  a  cause  between  A.  and  C.  in  obedience  to 
a  subpoena,  alleged  that  A.  had  a  good  cause  of  action  against  C,  and 
that  the  testimony  of  B.  was  material  evidence  for  A.  on  that  trial ;  and 
that,  in  consequence  of  his  non-attendance,  A.  was  compelled  to  with- 
draw the  record,  and  became  liable  to  pay  to  the  then  defendant  the 
costs  of  the  day,  and  also  incurred  costs  in  preparing  for  trial.    B. 
*7n«i  P^®**^®^> — ^^^  g'iilty, — *leave  and  license, — and  that  A.  might 
^  have  proceeded  to  trial  without  his  testimony :  and  it  was  held, 
that  B.  having  admitted,  by  his  course  of  pleading,  that  A.  had  a  good 
cause  of  action  against  C,  it  was  not  competent  to  B.  to  avail  himself 
of  the  record  in  that  suit  (which  was  put  in  by  A.  forilie  purpose  of 
showing  that  such  a  record  existed  and  had  been  withdrawn),  to  show 
that  the  declaration  therein  was  so  defective  that  a  verdict  thereon  would 
have  been  fruitless.    Crbsswell,  J.,  there  says :  *^  The  first  point  made 
upon  the  argument  of  this  rule  was,  that  the  plaintiff  was  not  entitled 
to  recover  against  the  present  defendant,  unless  he  had  a  good  cause  of 
action  against  the  defendant  in  the  former  action ;  and  that  that  wa? 
not  shown  here,  because  the  allegation  in  the  declaration  Hhat  the 
plaintiff  had  a  good  cause  of  action  in  the  said  action,'  was  not  material, 
and,  therefore,  not  admitted  by  the  course  of  pleading.     None  of  the 
cases  that  were  cited  support  that  position.     In  those  cases,  it  seems  to 
have  been  held  that  it  is  enough  to  state  that  certain  issues  were  joined, 
and  that  the  evidence  of  the  witness  upon  the  trial  of  those  issues  wa? 
material ;  and  that  that  is  equivalent  to  an  allegation  that  the  plaintiff 
had  a  good  cause  of  action.     But,  surely,  where  there  is  a  distinct  aUe- 
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gatton  upon  the  record  that  ike  plaintiff  had  a  good  catue  of  action^  if 
must  be  a  material  allegation^  and  ought  to  be  directly  traversed^  if  the 
defendant  means  to  rehf  upon  the  absence  of  a  ground  of  action  in  the  ori- 
ginal suit.''  [Maule,  J.  In  that  case,  it  was  assumed  that  Needham  had 
no  cause  of  action  against  Dowling ;  and  the  court  held,  that,  if  Eraser's 
evidence  might  have  saved  Needham  the  costs  of  an  issue,  that  would  give 
him  a  cause  of  action  against  Eraser  for  not  attending  in  obedience  to  the 
subpoena.  WiLDB,  G*  J.  Suppose  the  plaintiff  had  failed  in  substance  in 
the  first  cause ;  and,  upon  the  trial  of  the  action  against  the  witness,  it 
^appeared  that  there  was  an  issue  decided  against  the  plaintiff  on  r4(i7AQ 
the  former  occasion,  upon  which  he  would  have  succeeded,  had  the 
witness  attended ; — ^in  that  case,  the  plaintiff  would  not  sustain  his  allega- 
tion, that  he  had  a  good  cause  of  action :  but  would  he  not  have  a  good 
cause  of  action  against  the  witness  ?]  Probably  he  might.  But  here,  it  is 
submitted,  the  plaintiff  has  tied  himself  down  to  prove  a  good  cause  of 
action  against  the  defendant  in  the  original  suit,  upon  which  he  could 
recover  something.  In  Chitty  on  Pleading,(a)  it  is  said,  that,  *'  If  a 
party  take  upon  himself  to  state  in  pleading  a  particular  estate,  where 
it  was  only  required  of  him  that  he  should  show  a  general,  or  even  a  less 
estate,  title,  or  interest,  the  adversary  may  traverse  the  allegation,  and, 
if  it  be  untrue,  the  party  will  fail.  Thus,  a  general  freehold  title,  libe- 
rum  tenementumj  may  be  pleaded  either  in  trespass  or  in  an  avowry  in 
replevin,  and  under  it  the  defendant  may  prove  any  estate  of  freehold, 
either  in  fee,  in  tail,  or  for  life  ;(fr)  but,  if  he  state,  though  unnecessarily, 
a  seisin  in  fee  of  a  particular  estate  or  interest,  and  the  other  side  tra* 
verse  the  allegation,  it  must  be  proved  as  stated ;"  Sir  Francis  Leake  s 
case^  Dyer,  365 ;  Cockerill  v.  Armstrong^  Willes,  102 ;  2  Wms.  Saund.  5th 
edit.  p.  206,  n.  (22).  If  no  damage  be  shown,  there  is  no  cause  of  action, 
in  a  case  of  this  kind.  And  here  the  jury  have  affirmed  that  the  plain* 
tiff  had  no  cause  of  action  in  the  original  suit.  The  breach  of  duty  is 
similar  to  that  which  is  charged  in  an  action  against  the  sheriff  for  not 
arresting  a  party  on  mesne  process.  No  action  can  be  maintained 
against  the  sheriff  for  the  escape  of  a  prisoner  in  custody  on  mesne 
process,  unless  the  plaintiff  have  sustained  actual  damage  or  delay  of 
his  suit  thereby :  Williams  y.  Mostgn.{c)  *[MavlEj  J.  The  sheriff  r^niQ 
does  DO  wrong,  if  the  defendant  owes  nothing :  but  here  the  at- 
tendance of  the  witness  might  have  protected  the  plaintiff  from  the 
payment  of  some  costs.]  The  allegation  that  the  plaintiff  had  a  good 
cause  of  action,  means  that  the  evidence  of  the  witness  was  material  to 
support  all  the  issues.  [Maulb,  J.  You  say  that  the  allegations  tra- 
versed by  the  eighth  and  ninth  pleas  respectively,  are  substantially  tht 
same  ?]  For  this  purpose,  they  must  be  assumed  to  be  so.  [Maule, 
J.     Then  the  jury  have  found  an  inconsistent  verdict.]     In  Wglie  v. 

(a)  7th  edit.t  by  Greening,  vol.  i.  p.  251. 

(6)  Stephen,  5th  edit.  352. 

(c)  Howden  v.  Standithy  ante,  p.  504,  4  M.  dc  W.  145. 
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Birch,  4  Q.  B.  566,  in  case  against  the  sheriff,  the  declaration  alleged 
that  a/,  /a.,  on  a  judment  recovered  by  the  plaintiff  against  P.,  issued, 
and  was  delivered  to  the  defendant,  who  seized  P.'s  goods,  and  by  sale 
thereof  levied  the  sum  endorsed  on  the  writ,  but  did  not  render  it  to  the 
plaintiff,  and  falsely  returned  that  the  goods  remained  in  his  hands  for 
want  of  buyers ;  by  means  whereof  the  plaintiff  lost  the  means  of  obtain- 
ing the  money  endorsed.  The  defendant  pleaded  three  pleas,  each  alleg- 
ing that  the  judgment  was  obtained  on  a  warrant  of  attorney,  and  not 
on  a  cognovit  actionem  signed  after  declaration  filed,  nor  in  an  adverse 
action.  One  of  the  pleas  alleged  that  P.  became  a  bankrupt,  and  a  fiat 
was  awarded  against  him  before  the  sale;  and  that  an  assignee  was 
appointed.  Another  plea  alleged  that  the  plaintiff  had  notice  of  the 
bankruptcy  before  the  sale,  and  the  defendant  before  the  return ;  and 
that  the  defendant,  in  his  return,  after  stating  that  the  goods  remained 
in  his  hands  for  want  of  buyers,  added  that  the  assignees  had  claimed 
the  goods.  Another  of  the  pleas  alleged  that  the  warrant  of  attorney 
was  given  to  the  plaintiff  by  way  of  fraudulent  preference.  On  special 
demurrer,  assigning  for  cause  that  the  pleas  were  argumentative  traverses 


* 
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of  *the  defendant's  being  guilty  of  the  grievances  alleged,  and 


omitted  to  show  that  the  plaintiff  had  not  sustained,  and  could 
not  possibly  sustain,  damage, — it  was  held  that  the  pleas  were  all  good, 
as  showing  that  the  plaintiff  had  suffered  no  damage  by  the  false  return ; 
that  it  was  not  necessary  to  aver  expressly  that  no  damage  could  possiblj 
arise ;  and  that  they  were  not  argumentative  pleas  of  not  guilty,  bat 
negatived  the  suggestion  of  damage  arising  upon  the  defendant's  admitted 
breach  of  duty. 

There  cannot  be  judgment  for  the  plaintiff  non  obstante  veredicto  on 
the  eighth  issue,  inasmuch  as  the  eighth  plea  is  not  a  plea  in  confession : 
at  the  most,  there  can  only  be  a  repleader.  In  Atkinson  v.  JDavies,  11 
M.  &  W.  236,  it  was  held,  that,  where  a  replication  traverses  part  of  a 
plea,  but  leaves  unanswered  so  much  of  it  as  forms  a  defence  to  the 
action,  at  the  same  time  not  expressly  admitting  it,  the  court  cannot 
give  judgment  non  obstante  veredicto^  or  arrest  the  judgment,  but  the 
proper  course  is,  to  award  a  repleader.  Parke,  B.,  there  says :  "  The 
opinion  of  all  the  judges  in  the  case  of  Gwynne  v.  Bumellj  6  N.  C. 
458,  1  Scott,  N.  R.  711,  7  Clark  &  Fin.  572,  that  judgment  non  obstante 
veredicto  can  be  awarded  on  a  pleading  by  the  defendant  in  confession 
and  avoidance  only,  and  not  on  the  implied  confession  in  a  rejoinder  of 
the  part  of  a  replication  which  it  does  not  answer,  seems  to  lead  to  the 
conclusion  that  the  judgment  for  the  plaintiffs  could  not  be  arrested,  on 
the  ground  that  the  traverse  of  a  part  of  a  plea  contains  an  implied  con- 
fession of  the  residue.  The  proper  course  seems,  in  both  cases,  to 
award  a  repleader."     Assuming  that  the  two  defences  in  the  eighth  and 

*7121  ^^^^^  P^^^^  ^^^  ^^^°  P^^  ^^  ^^^  P^^^'  ^^^  ^^^^  ^^^^  afforded  a  com- 
-'  plete  defence,  the  plaintiff  '''might  have  put  both  in  issue  by  his 
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replication :  BoUon  v.  Cannon^  1  Ventria,  271 ;  Pascoe  v.  Vyvyan^ 
1  DowL  N.  S.  939.  In  Gordon  v.  EUis,  7  M.  &  G.  607,  8  Scott,  N.  R. 
290,  it  is  said  that  the  rule  that  a  repleader  is  never  awarded  in  favour 
of  the  party  who  made  the  first  fault,  only  holds  where  the  immaterial 
issue  is  found  against  the  party  who  made  the  first  fault  in  pleading. 

Lvshy  in  support  of  the  rule.  According  to  the  rule  laid  down  in 
Oioynne  v.  Bumellj  there  cannot  be  judgment  non  obstante  veredicto^ 
unless  the  plea  confesses  a  cause  of  action.  This  is  a  traverse.  The 
plaintifi*,  therefore,  must  ask  for  a  repleader,  on  the  ground  that  the 
eighth  plea  tenders  an  immaterial  issue.  Now,  it  is  quite  clear,  from 
the  cases  already  referred  to,  that  the  declaration  in  this  case  would 
have  oeen  a  good  one,  if  the  allegation  which  is  traversed  by  the  eighth 
plea  had  been  altogether  omitted.  [Wilde,  C.  J.  And  the  plaintiff 
would  recover  an  equal  amount  of  damages,  whether  that  allegation 
were  inserted  or  not  ?]  Precisely  so.  The  record  in  the  original  action 
having  been  withdrawn,  the  damages  in  this  action  would  be  the  same, 
whether  the  testimony  of  the  witness  was  wanted  for  the  purpose  of 
sustaining  one  issue  only,  or  to  make  out  the  wfiole  cause  of  ftction. 
The  ninth  plea  would  clearly  have  been  bad,  if  it  had  denied  that 
the  testimony  of  the  defendant  was  material  to  the  trial  of  all  the 
issues.  The  substance  of  the  declaration  is,  that,  by  the  aid  of  the 
defendant's  testimony,  the  plaintiff  would  have  recovered  a  verdict  upon 
some  one  of  the  issues  in  the  former  action.  [Cresswell,  J.  The  rule  is 
thus  stated  in  the  last  edition  of  Williams's  Saunders,  (2  Wms.  Saund. 
5th  edit.  p.  319  e,  n.  (/*)):  *'  It  should  be  observed,  that  in  order  to  found 
*the  judgment  on  a  confession,  by  the  defendant's  pleading,  of  r»»T|  o 
the  cause  of  action,  such  pleading  must  be  in  confession  and 
avoidance  ;  for,  though,  if  a  defendant  traverses  one  out  of  several  tra- 
versable allegations  in  a  declaration  or  replication,  he  admits,  for  some 
purposes, (a)  those  which  he  does  not  traverse,  yet  he  does  not  confess 
them  in  a  sense  which  is  required  to  found  a  judgment  non  obstante 
veredicto — Qwynne  v.  Burnell, — or  to  be  a  ground  for  arresting  judg- 
ment for  the  plaintiff:  Atkinson  v.  Davies  ;  Gordon  v.  Ellis,  But  it 
should  be  further  observed  that  the  principal  cases  on  this  subject  were 
before  the  statute  of  Anne,  when  only  one  plea  could  be  pleaded ;  and, 
if  such  plea  did  not  contain  a  confession,  there  was  no  part  of  the  record 
by  which  the  deficiency  could  be  supplied.  But  where,  since  that  statute, 
there  are  several  pleas  on  the  record,  a  new  doctrine  has  been  applied, 
viz.  that,  if  an  immaterial  issue  be  raised  by  one  plea,  and  the  cause  of 
action  is  fully  confessed,  or  proved,  on  another,  on  the  same  record,  the 
plaintiff  is  entitled  to  judgment  on  that  confession,  or  proof,  and  a 
repleader  should  not  be  awarded.  This  view  was  first  taken  in  Good- 
burne  v.  Bowman^  9  Bingh.  532,  2  M.  &  Scott,  700,  which  was  an  action 
cf  libel;  and  the  court  of  Common  Pleas  there  expressed  their  opinion, 
la)  See  1  Wms.  Saund.  22  a,  n.   V  (0 ;  2  Wms.  Saund.  103,  n.  (a). 

2o2 
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chat,  in  order  to  see  whether  a  cause  of  action  was  confessed,  the  court 
was  not  confined  to  the  special  plea  which  gave  rise  to  the  immaterial 
issue,  bat  might  look  at  the  other  pleas  on  the  record ;  for,  that,  althoagh, 
in  considering  the  merit  or  demerit  of  any  individual  plea,  recourse  could 
not  be  had  to  another,  unless  expressly  referred  to  by  such  plea,  yet,  as 
the  application  to  enter  judgment  non  chBtante^  &c.,  was  founded  on  the 
^^  ._  whole  record,  it  might  be  considered  sufficient  to  warrant  the  *ap- 
^  -I  plication,  if  it  appeared  on  the  whole  record  that  the  defendant 
had  committed  the  grievances  complained  of;  and  that  it  did  so  appear 
in  the  case  before  the  court,  inasmuch  as  the  general  issue  had  been 
pleaded,  the  verdict  on  which  found  that  the  defendant  did  publish  the 
libel.  In  Plummer  v.  Lee^  2  M.  &  W.  495,  the  court  of  Exchequer  did 
not  expressly  dissent  from  the  principle  above  Suggested,  but  held  that 
the  case  before  them  was  distinguishable,  on  the  ground  that  there  none 
of  the  several  pleas  contained  a  confession  of  any  part  of  the  cause  of 
action,  and  there  was  no  issue  on  any  plea  establishing  the  truth  of  the 
whole  of  it.  In  Ghvynne  v.  Bumell^  the  doctrine  in  Q-oodhume  v.  Bouh 
man  ^as  recognised  by  Coltman,  J.,  Bosanquet,  J.,  and  Parke,  B., 
though  it  appears  to  have  been  doubted  by  Coleridge,  J.,  and  Patte- 
SON,  J. :  but  it  has  been  since  acted  upon,  and  carried  to  the  extent  of 
applying  it  to  a  case  in  which  the  other  issues,  one  or  more,  being  each 
material  and  decisive  of  the  whole  cause  of  action,  are  each  found  for  the 
plaintiff,  although  they  severally,  or  together,  do  not  confess  or  traverse 
all  the  material  facts  alleged  in  the  declaration ;  on  the  ground  that  a 
repleader  is  to  be  granted  to  enable  the  parties  to  plead  properly 
such  a  plea  as  will  be  decisive  of  the  action;  and,  if  they  have 
already  done  so,  under  the  power  given  by  the  statute  of  Anne, 
and  raised  one  or  more  correct  issues,  each  of  which  would  decide 
the  action,  and  the  court  may  give  judgment  on  the  finding  on  the 
material  issue  or  issues,  such  a  course  is  unnecessary:  Negelen  v. 
Mitchell^  TiA.  k^ff.  612 ;  in  which  the  barons  of  the  Exchequer  laid 
down  the  rule,  that,  where  there  are  several  pleas  on  the  record,  if  one 
of  them  traverses  immaterial  matter  in  the  declaration,  and  the  defendant 
pleads  other  material  matters,  which  are  disposed  of  on  proper  issues 
♦71  ^'\  *^^^^^^  ^^  them,  the  reasons  for  a  repleader  cease,  and  the  plain- 
^  tiif  is  entitled  to  judgment  non  obstante^  &c. :  and  the  court 
added  that  Plummer  v.  Lee  must  be  considered  as  overruled."]  That 
would  seem  to  show  that  a  judgment  non  obstante  veredicto  would  be  the 
proper  judgment  here.  Gordon  v.  Ullis  was  the  case  of  a  bad  replica- 
tion to  a  good  plea.  In  Negelen  v.  Mitchell,  the  plea  was  bad.  So,  here, 
the  defendant  is  the  party  who  committed  the  first  fault  pleading.  The 
substance  of  the  plaintiff's  cause  of  action  is,  the  defendant's  breach  of 
duty :  the  materiality  of  his  evidence  is  not  alleged  as  any  part  of  the 
cause  of  action,  and  need  not  have  been  proved.  Assuming  that  to  be 
80,  is  there  a  sufficient  cause  of  action  left?     It  is  said  that  it  does 
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not  sufficiently  appear  on  the  face  of  the  declaration,  that  the  evidence 
of  the  defendant  was  material  and  necessary  upon  the  trial  of  the  issues, 
on  behalf  of  the  plaintiff.  [Maule,  J.  No  doubt,  after  verdict,  it  is  suf- 
ficiently alleged  that  the  defendant's  evidence  was  material  evidence  on 
the  part  of  the  plaintiff.  Wilde,  G.  J.  Can  the  plaititiff  sustain  an 
action  of  this  sort,  on  the  mere  ground  that  he  had  an  interest  in  the 
costs  of  certain  issues  ?  Is  there  any  case  in  which  the  declaration  has 
not  averred,  either  expressly,  or  by  necessary  inference,  that  the  plain- 
tiff had  a  good  cause  of  action  ?  In  an  action  against  an  insurance 
broker  for  negligence  in  effecting  a  policy,  it  would  be  a  good  defence  to 
show  that  the  principal  could  have  maintained  no  action  on  the  policy. 
Maule,  J.  May  it  not' be,  that  one  who  has  a  good  cause  of  action, 
may  impose  upon  a  third  party  the  duty  of  attending  to  give  evidence, — 
but  that  no  such  right  belongs  to  one  who  has  no  pretence  for  bringing 
an  action  ?  It  has  always,  as  far  as  I  remember,  been  alleged  in  these 
cases  that  the  plaintiff  had  a  good  cause  of  action,  or  there  has  been 
some  averment  in  the  declaration  which  the  courts  have  treated  as 
^tantamount  to  that.  Wilde,  G.  J.  As  this  point  seems  to  have  r-kn-ia 
come  upon  you  by  surprise,  the  court  think  it  reasonable  that  you 
should  have  time  to  look  into  it.] 

Ltish^  in  Michaelmas  term,  resumed  his  argument.  For  the  purpose 
of  this  case,  it  may  be  conceded  that  one  who  has  wantonly  and  vexa- 
tiously  brought  an  action,  without  any  colour  or  pretence  of  right,  could 
not  maintain  an  action  against  a  witness  for  not  obeying  a  subpoena. 
It  is  otherwise,  however,  if  he  had  bond  fide  ground  for  believing  that  he 
had  a  cause  of  action,  although  it  should  turn  out  that  he  was  mistaken. 
[Wilde,  G.  J.  Formerly,  a  man  who  brought  an  unfounded  action  of 
trespass  was  liable  to  be  amerced.]  In  modern  times,  probably,  it  is 
thought  he  is  sufficiently  punished  by  being  made  to  pay  costs.  In 
Wade  V.  Simeon,  2  Man.  Gr.  &  S.  548,  in  assumpsit,  the  declaration 
stated  that  the  plaintiff  had  brought  an  action  against  the  defendant  in 
the  Exchequer,  to  recover  certain  moneys,  that  the  defendant  had  pleaded 
various  plens,  on  which  issues  in  fact  had  been  joined,  which  were  about 
to  be  tried.  «nd  that,  in  consideration  that  the  plaintiff  would  forbear 
proceeding  i  Miat  action  until  a  certain  day,  the  plaintiff  promised  on 
that  day  to  pay  the  amount,  but  that  he  made  default,  &c.  To  this  the 
defendant  pleaded,  that  the  plaintiff  never  had  any  cause  of  action 
against  the  defendant  in  respect  of  the  subject-matter  of  the  action  in 
the  Exchequer,  which  he,  the  plaintiff,  at  the  time  of  the  comniencement 
of  the  action,  and  thence  until  and  at  the  time  of  the  making  of  the 
promise,  well  knew :  and  the  plea  was  held  sufficient,  on  general  demur- 
rer. The  court  will  intend,  the  contrary  n^t  appearing,  that  the  plain- 
tiff bond  fide  thought  he  had  a  good  cause  of  action.  It  will  be  dangerous 
to  *allow  witnesses  to  speculate  as  to  whether  or  not  the  party  r4(>7i«T 
aabpoenaing  them  has  a  good  ground  of  action.     fVhether  the 
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action  was  maintainable  or  not,  the  plaintiff  had  an  undoubted  right  to 
the  testimony  of  the  witness. 

PearsoTiy  contrd..  No  authority  has  been,  or  could  be,  cited,  to  show 
that  an  action  could  be  maintained  against  a  witness  for  not  attending 
upon  a  subpoena,  where  the  plaintiff  had  no  cause  of  action  against 
the  original  defendant.  The  court  will  not  presume  that  there  was  a 
cause  of  action.  They  will  judge  only  by  the  result.  [Wilde,  C.  J. 
Which  may  have  been  brought  about  by  the  absence  of  the  witness  ?] 

Our»  adv.  vuU. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court : 

This  was  an  action  for  not  obeying  a  subpoena,  which  called  on  the 
defendant  to  appear  as  a  witness  for  the  plaintiff  at  the  trial  of  an  action 
brought  by  him  against  one  Thomas  Foulkes. 

[His  lordship  stated  the  substance  of  the  pleadings,  as  above  set  out] 

Upon  the  trial,  before  Pajecke,  B.,  a  verdict  was  found  for  the  plain- 
*  tiff,  on  all  the  issues  except  that  on  the  eighth  plea,  with  one  sldlling 
damages.    Tbe  verdict  on  the  eighth  plea,  which  denied  that  the  plaintiff 
had  a  good  cause  of  action  against  Foulkes,  was  for  the  defendant. 

A  rule  was  obtained,  calling  on  the  defendant  to  show  cause  why  the 
verdict  should  not  be  set  aside,  and  a  repleader  awarded,  or  why  final 
judgment  should  not  be  entered  for  the  plaintiff,  notwithstanding  the 
verdict  for  the  defendant  on  the  eighth  plea,  or  why  a  new  trial  should 
not  be  had,  on  the  ground  of  the  verdict  on  the  eighth  plea  being  against 
the  evidence. 

'*'7181  *^^  showing  cause  against  this  rule,  it  was  admitted,  that,  so 
-'  far  as  it  was  for  a  new  trial  as  for  a  verdict  against  evidence,  it 
could  not  be  supported ;  and  the  argument  turned  on  the  question  whether 
the  eighth  plea,  which  denied  that  the  plaintiff  had  a  good  cause  of  action 
in  the  former  suit,  was  a  sufficient  answer  to  the  action  against  the 
witness  for  not  attending, — and,  supposing  it  not  to  be  sufficient,  what 
ought  to  be  the  judgment. 

With  respect  to  the  validity  of  the  plea,  it  is  to  be  observed  that  the 
declaration  is  for  the  injury  sustained  by  the  plaintiff  in  consequence  of 
the  breach  of  duty  by  the  defendant  in  not  obeying  the  subpoena, 
and  by  means  of  which  breach  of  duty,  the  declaration  alleges,  the 
plaintiff  was  delayed  in  recovering  his  damages  against  Foulkes,  and  also 
was  obliged  to  pay  him  certain  costs,  and  also  that  certain  costs  incurred 
by  the  plaintiff  in  proceeding  became  useless :  and  the  question  is,  whether 
the  want  of  a  good  cause  of  action  against  Foulkes  shows  that  the  plain- 
tiff is  not  entitled  to  recover  for  any  part  of  the  matter  of  complaint ; 
for,  unless  it  has  that  effect,  the  plea,  being  pleaded  to  the  whole  cause 
of  action,  is  bad.  f 

By  the  statute  of  Anne,  which  enabled  the  defendant  to  plead  several 
matters,  or,  since  that  statute  when  only  one  issue  is  joined,  a  plaintiff 
who  had  no  cause  of  action,  could  not,  under  ordinary  circumstances, 
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sustain  any  damage  from  the  absence  of  a  witness.  This  is  the  reason 
why,  in  several  of  the  cases  which  have  been  determined  on  the  subject 
of  actions  for  disobeying  subpoenas,  when  it  did  not  appear  that  more 
than  one  issue  was  joined,  the  court  have  considered  that  an  allegation 
of  a  good  cause  of  action,  either  in  express  terms,  or  in  terms  which  were 
held  to  imply  it  after  verdict,  was  necessary  to  sustain  the  judgment  for 
the  plaintiiT,  because  in  the  absence  of  such  an  allegation  *the  r:(e7iQ 
declaration  did  not  show  that  the  plaintiff  had  sustained  any  par- 
ticular loss  or  damage  by  the  non-attendance  of  the  defendant ;  and,  in 
an  action  such  as  this  is,  for  a  breach  of  duty, — not  arising  out  of  a 
contract  between  the  plaintiff  and  the  defendant,  but — for  disobeying  the 
order  of  a  competent  authority,  the  existence  of  actual  damage  or  loss  is 
essential  to  the  action,  as  the  law  will  not  imply  a  loss  to  the  plaintiff 
from  mere  disobedience  to  the  subpoena.  But  when,  since  the  statute 
of  Anne,  there  are  several  issues,  it  may  be  that  the  plaintiff  has  no 
cause  of  action,  but  yet  he  may  have  sustained  damage  in  respect  of  the 
costs  of  some  of  the  issues,  on  which, — although  failing  in  his  suit  gene- 
rally,— he  might  have  succeeded  by  the  testimony  of  the  witness,  if  he 
had  attended  in  obedience  to  his  subpoena. 

It  is  clear  that  the  terms  of  this  declaration  comprehend  such  damage, 
and  that  the  allegation  that  the  defendant  was  a  material  witness  on  the 
issues,  is,  after  verdict,  a  sufficient  allegation  that  the  plaintiff  would 
have  succeeded  on  some  of  them,  if  the  witness  had  given  his  evidence  ; 
and,  consequently,  that  he  may  have  sustained  pecuniary  loss  from  the 
absence  of  the  defendant,  although  he  had  no  cause  of  action  against 
Foulkes. 

The  eighth  plea,  therefore,  although  it  shows  that  the  plaintiff  could 
not  have  been  damnified  by  the  delay  of  recovering  damages  against 
Foulkes,  and  would,  consequently,  be  a  good  plea  to  a  declaration  com- 
plaining of  no  other  wrong,  does  not  show  that  he  has  sustained  no  da- 
mage in  consequence  of  the  absence  of  the  defendant.  That  plea,  there- 
fore, cannot  be  sustained,  as  showing  that  the  plaintiff  has  incurred  no  loss. 

But  a  question  was  suggested  by  the  court,  whether  the  eighth  plea 
might  not  be  sustained,  as  showing  that  the  plaintiff,  although  he  had 
incurred  a  loss,  had  no  *right  to  sue  for  it  as  an  injury,  because,  r^^roo 
inasmuch  as  he  had  no  cause  of  action  against  Foulkes,  he  was 
guilty  of  a  wrong  in  suing  him,  and  could  not  recover  against  the  defend- 
ant for  a  loss  sustained  in  seeking  to  enforce  a  wrongful  claim,  for  which, 
according  to  the  old  law, — which  is  still  in  form  observed, — he  was  liable 
to  amerciament.  We  think,  however,  on  consideration,  that  although, 
as  respects  the  lord  whose  court  has  been  occupied  by  a  claim  which 
could  not  be  sustained,  the  plaintiff  would  be  liable  to  make  a  pecuniary 
satisfaction  by  amerciament,  yet  that  he  has  against  such  a  wrong-doer 
the  right  to  have  the  material  testimony  of  a  witness  in  support  of  issues 
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on  which  he  is  entitled  to  succeed,  in  order  to  obt'iin  costs,  to  which  his 
right  is  recognised  by  law. 

The  eighth  plea,  therefore,  inasmuch  as  it  does  not  answer  the  whole 
declaration,  to  which  it  is  pleaded,  is  insufficient,  and  the  defendant,  who 
has  failed  on  all  the  other  pleas,  is  not  entitled  to  judgment. 

The  second  question  is,  what  judgment  should  be  given  on  this  record, 
taking  the  eighth  plea  to  be  bad. 

By  the  statute  of  Anne,  the  question  whether  there  should  be  a  repleader 
or  a  judgment  non  obstante  veredicto^  depends  on  whether  the  plea  on 
which  the  immaterial  issue  arises  admits  a  cause  of  action  by  way  of  con> 
fession  and  avoidance :  but,  since  that  statute,  it  has  been  held,  that, 
although  the  plea  on  which  the  immaterial  issue  was  found  for  the  de- 
fendant did  not  confess  the  cause  of  action,  if  it  was  confessed,  or  proved, 
on  other  pleas  which  were  found  for  the  defendant,  there  should  be  no 
repleader,  but  judgment  for  the  plaintiff:  and,  even  although  the  pleas  on 
which  the'  good  issues  have  been  taken,  and  found  for  the  plaintiff,  were 
not  pleas  in  confession  and  avoidance,  but  traverses  of  material  allega- 
tions in  the  declaration,  and  although  some  of  the  material  allegations 
were  neither  traversed  and  proved,  nor  admitted  by  way  of  confession  and 
*7211  "^^^^^^^^^^9  ^^  ^^^  ^^^^  ^^^^»  ^^^^9  inasmuch  as  the  other  mate- 
-'  rial  pleas  enabled  the  court  to  give  judgment,  without  requiring  the 
parties  to  replead,  in  order  to  show  on  which  side  the  right  was,  there 
should  be  no  repleader,  but  judgment  non  obstante  veredicto :  Q-oodbume 
v.  Bouman^  9  Bingh.  532,  2  M.  &  Scott,  700;  Negelen  v.  Mitchell,  7  M. 
&  W.  61 2.  Indeed,  a  plea  traversing  an  allegation  in  a  declaration,  although 
not  for  all  purposes  nor  in  all  events  an  admission  of  the  material  allega- 
tions in  the  declaration  which  it  does  not  traverse,  yet  may  be  considered 
as  a  conditional  admission,  that  is,  as  admitting  the  allegation  not  traversed, 
in  case  the  plaintiff  can  prove  the  allegation  traversed ;  and  it  is  certainly 
so  treated  in  the  case  in  which,  on  a  single  plea  traversing  a  part  of  the 
declaration,  where  an  issue  is  found  for  the  plaintiff,  the  plaintiff  has 
judgment, — which  he  would  not  be  entitled  to,  unless  the  court  consi- 
dered the  material  allegations  which  were  not  traversed,  as  being  admit- 
ted :  and  the  same  consequence  follows,  if  several  material  traverses  are 
all  found  for  the  plaintiff. 

In  the  present  case,  several  traverses  on  material  allegations  of  the 
declaration  are  found  for  the  plaintiff,  who  has  also  obtained  a  verdict 
on  the  plea  of  leave  and  license,  which  is  a  plea  in  confession  and  avoid- 
ance ;  and  the  only  issue  found  for  the  defendant  does  not  show  that  the 
plaintiff  has  no  cause  of  action ;  so  that  the  court,  therefore,  have  no 
difficulty  in  saying  that  the  plaintiff,  and  not  the  defendant,  is  entitled 
to  judgment,  and  have  no  reason  to  award  a  repleader,  to  discover  which 
is  right. 

The  rule,  therefore,  to  enter  judgment  for  the  plaintiff  on  the  eighth 
plea,  non  obstante  veredicto^  must  be  made  absolute. 

Bule  absolute  accordingly. 
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An  application  to  rescind  or  vary  a  judge's  order  must  be  made  within  a  reasonable  time. 

The  court  refused,  after  the  lapte  of  two  years^  to  rescind  a  judge's  order  for  staying  tho  plain- 
tiffs' proceedingSt  on  the  ground  that  there  was  another  suit  pending  against  another  part> 
for  the  same  cause. 

The  plaintifTs  by  this  action  sought  to  recover  from  the  defendant  the 
sum  of  27302.  alleged  to  be  due  to  them  as  engineers  and  surveyors  to 
The  Leeds,  Fleetwood,  and  Liverpool  Railway,  of  which  the  defendant 
was  «i  committee-man.  In  August,  1846,  an  application  was  made  to 
Pollock,  C.  B.,  at  chambers,  to  stay  the  proceedings  in  this  cause,  on 
the  ground  that  another  action  was  pending  for  the  recovery  of  the  same 
alleged  debt,  against  one  Charles  Barry  Baldwin,  with  whom  the  present 
defendant  was  jointly  (if  at  all)  liable.  Upon  hearinj  the  parties, 
Pollock,  C.  B.,  on  the  5th  of  that  month,  made  the  following  order: — 

*'  I  do  order  that  all  further  proceedings  in  this  cause  be  stayed  until 
further  order,  on  the  ground.,  that  there  is  another  suit  pending  for  the 
same  debtji" 

On  the  18th  of  August  last,  the  plaintiff's  attorney  took  out  a  sum- 
mons to  show  cause  why  the  above  order  should  not  be  rescinded.  This 
summons  was  attended  before  Wilde,  G.  J.,  on  the  Ist  of  September, 
and  the  parties  were  by  him  referred  to  the  lord  chief  baron.  Accor- 
dingly, on  the  6th  of  November  instant,  the  parties  attended  on  a  sum- 
mons for  the  same  purpose  before  Pollock,  C.  B.,  when  his  lordship 
declined  making  any  order,  but  endorsed  the  summons  as  follows : — 

^^  The  object  of  this  order  was,  to  stay  proceedings  until  the  ensuing 
term,  in  order  that  the  court  in  which  the  action  was  commenced  might 
deal  with  the  subject.     To  that  court,  I  refer  the  parties." 

*  7.  JoneSy  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  r4i>79q 
rescind  the  Lord  Chief  Baron's  order  of  the  5th  of  August,   *■ 
1846.     He  referred  to  GUles  v.  Toothy  3  Man.  Gr.  &  S.  665,  and  Newton 
V.  Belcher,  16  Law  Jour.  N.  S.,  Q.  B.  37. 

Corrie  showed  cause.  He  submitted  that  the  application  was  too 
late ;  and  that,  having  so  long  delayed  complaining  of  the  order,  the 
plaintiff  must  be  assumed  to  have  acquiesced  in  it.  And  he  referred  to 
Archbold's  Practice,(a)  where  the  authorities  are  collected,  and  the  rule 
laid  down  thus  : — "  If  the  order  was  made  in  term,  the  party  dissatisfied 
with  it  may  immediately  apply  to  the  court  to  have  it  set  aside  ;{b)  or, 
if  made  in  vacation,  he  may  apply  to  the  court  in  the  following  term, 
to  have,  not  only  the  order,  but  also  all  other  proceedings  which  have 
been  had  under  it,  set  a8ide.(cr)    The  application  should  be  made  as 

(a)  8th  edit.,  by  Chitty,  p.  1443. 

(ft)  Citing  Jon€9  v.  Kirk,  1  Chitt.  Rep.  246;  Pewtrea  y.  Hardy,  1  B.  &  Ad.  154 ;  Doe  d. 
Duranl  ▼.  Moore,  4  M.  &  P.  761, 7  Dowl.  P.  C.  124,  and  Ewbank  y.  Oioefi*.  5  Ad.  &  £.  298. 

(c)  Per  Mansfield,  C.  J.,  in  Rex  y.  Wilkee,  4  Burr.  2569;  Granby  v.  Frowd,  11  I^g.  Obt 
213,  and  Cocker  y.  Tempest,  7  M.  &  W.  502,  9  DowL  P.  C.  306. 
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early  as  possible,  so  as  to  prevent  the  opposite  party  from  incurring 
further  expense  ;{a)  and,  if  practicable,  before  the  order  has  been  acted 
on."(6) 

T,  Jones^  in  support  of  his  rule.  GUles  v.  Tooth  and  Newtxm  t. 
♦7241  ^^^<^^^y  *re  distinct  authorities  to  show  that  *this  order  was  im- 
properly  made ;  for,  that  the  learned  judge  had  no  power  under 
the  circumstances  to  stay  the  plaintiff's  proceedings.  In  CriUi  v.  Tootkt 
the  plaintiffs  had  brought  eleven  separate  actions  against  as  many 
directors  of  a  railway  company,  for  the  recovery  of  the  same  demand, 
and  this  court  refused  to  stay  the  proceedings  in  all  the  actions  but  one. 
And  in  Newton  v.  Belcher^  where  Newton  had  brought  three  separate 
actions  for  the  same  cause  of  action,  against  three  members  of  a  railway 
provisional  committee,  a  judge  at  chambers,  upon  the  plaintiff's  declin- 
ing to  elect  in  which  action  he  would  proceed,  made  an  order  for  staying 
the  proceedings  in  two  of  the  actions :  and  the  court  of  Queen's  Bench 
rescinded  the  order.  Coleridge,  J.,  there  said  r  "  If  the  defendants 
are  liable  jointly  only,  and  not  separately,  the  legal  mode  of  availing 
themselves  of  that  defence  is,  to  plead  in  abatement."  [Wilde,  G.  J. 
I  remember  instances  of  the  courts  having  restrained  several  actions 
against  principal  and  sureties  upon  bail-bonds.(c')]  In  Netffton  v.  Blunt^ 
3  Man.  Gr.  &  S.  675,  where  two  separate  actions  had  been  brought 
against  two  joirU-contractortj  in  respect  of  the  same  demand,  and  the 
debt  and  costs  in  one  action  had  been  paid,  a  judge  at  chambers  made 
an  order  staying  the  proceedings  in  the  other  action,  without  co9t9, — 
and  this  court  refused  to  rescind  or  vary  the  order.  The  observations 
of  Lord  Denman  in  Newton  v.  Belcher^  however,  would  seem  to  show 
that  that  decision  was  somewhat  hasty.  ^*  The  plaintiffs  say,"  observes 
his  lordship,  ^'  these  three  defendants  are  severally  liable  to  them  for  the 
amount  they  claim,  and  they  sue  them  separately,  as  they  have  a  right 
to  do.  The  defendant,  in  one  of  the  actions,  applies  to  stay  the  pro- 
*72^1  ^^^^^^S^  against  him  '''upon  an  affidavit  stating,  that,  if  he  is 
■'  liable,  the  other  two  are  jointly  liable  with  him ;  but  that,  if  he 
is  not  liable,  none  of  them  are.  [f  he  is  not  liable  at  all,  why  should 
he  ask  to  have  such  an  order  made  ?  He  will  succeed  in  defeating  the 
action.  If  he  be  liable,  he  ought  to  pay.  I  confess  I  do  not  under- 
stand how  the  affidavit  as  to  the  joint  liability  furnishes  any  grouu<ls  for 
such  an  order  as  that  which  has  been  made."  [Wilde,  C.  J.  What 
do  you  say  to  the  lapse  of  time  ?  Are  you  to  lie  by  for  two  years,  and 
then  come  to  the  court  to  rescind  the  order,  upon  a  ground  of  objection 
that  existed  at  the  time  the  order  was  made  ?]     There  is  no  inflexible 

(a)  Citing  Thompson  v.  Carter,  3  Dowl.  P.  C.  657 ;  Clement  v.  Weaver,  3  M.  &  G.  551.  4 
Scott,  N.  R.  229,  1  Dowl.  N.  S.  193  ;  Walker  v.  Parkins,  2  D.  d&  L.  982;  Warner  ▼.  HaUm, 
y  Dowl.  P.  C.  %0 ;  King  v.  Birch,  3  Q.  B.  425,  and  Bdl  v.  Lawrance,  2  D.  &.  L.  83. 

(6)  Citing  Thompson  v.  Becke,  4  Q.  B.  759,  and  Simmons  v.  King,  2  D.  &  L.  786. 

(c)  See  the  case  of  Bartlett  v.  Bartlett,  4  M.  dc  G.  269,  4  Scott,  N.  R.  779,  upon  a  repIcTin- 
hond. 
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rale  that  requires  an  application  to  rescind  an  order  to  be  made  in  the 
following  term,  or  within  any  prescribed  period.  This  is  an  order  im- 
properly restraining  the  plaintiff's  common-law  right,  of  which  he  may 
complain  at  any  time,  provided  the  other  party  is  not  prejudiced  by  the 
'lelay, — which  could  not  be  the  case  here. 

Wilde,  C.  J.  In  this  case  an  order  was  made  by  the  lord  chief 
baron  on  the  5th  of  August,  1846, — more  than  two  years  ago, — direct- 
ing that  all  further  proceedings  in  this  cause  be  stayed  until  further 
order,  on  the  ground  that  there  was  another  suit  pending  for  the  same 
debt.  There  can  be  no  doubt  that  a  judge  at  chambers  has  authority  to 
stay  the  proceedings  in  an  action,  for  the  purpose  of  enabling  either 
party  to  go  to  the  court.  There  is  nothing  in  the  exercise  of  that  power, 
that  is  at  all  inconsistent  with  the  common-law  right  of  the  plaintiff  to  , 
bring  his  action.  This  jurisdiction  of  the  judge  at  chambers  is  beyond 
dispute  in  point  of  principle,  and  is  fully  confirmed  by  the  practice  of  all 
the  courts.  If  the  circumstances  of  the  case  do  not  warrant  the  order 
that  is  made,  it  is  the  duty  of  the  party  who  is  affected  by  it  to  come  to 
the  court  to  vary  *or  to  rescind  it,  on  the  ground  that  it  is  not  rni*TS)(* 
the  result  of  a  correct  exercise  of  discretion.  It  is  said  that  '- 
there  is  no  inflexible  rule  as  to  the  period  at  which  such  an  application 
must  be  made.  But  I  apprehend  the  party  is,  at  least,  bound  to  come 
within  a  reagonahU  time.  In  the  ordinary  case  of  an  action  in  which  no 
step  has  been  taken  within  twelve  months,  the  plaintiff  is  not  allowed  to 
proceed  without  a  term's  notice.  We  are  now  asked,  at  the  end  of  two 
years,  to  rescind  an  order,  on  the  ground  that  it  ought  never  to  have 
been  made.  If  the  order  was  one  that  could  under  any  circumstances 
be  made,  its  propriety  should  have  been  questioned  within  a  reasonable 
time, — having  reference  to  the  convenience  of  the  other  side.  The 
party  who  obtains  an  order  undoubtedly  has  a  right  to  know  whether  it 
is  acquiesced  in  or  not.  A  delay  of  two  years  certainly  affords  strong 
evidence  of  acquiescence.  The  plaintiff  might  have  shaped  the  applica- 
tion so  as  to  have  enabled  him  to  go  on.  That,  however,  he  has  not 
done.  I  think  the  rule  is  answered.  Without,  therefore,  laying  down 
any  precise  limit  of  time  within  which  an  application  to  rescind  a  judge's 
order  must  be  made,  it  is  enough  to  say  that  it  must  be  made  within  a 
reasonable  time. '  From  the  endorsement  made  by  the  lord  chief  baron 
on  the  last  summons,  it  certainly  does  appear  that  there  was  something 
incorrect  in  the  form  of  the  order  of  the  5th  of  August,  1846.  But  we 
cannot  upon  this  rule  give  the  plaintiff  the  relief  he  might  have  had  if 
ne  had  correctly  asked  for  it. 

The  rest  of  the  court  concurring, 

Rule  discharged,  with  costs. 
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,-g-^  *MARY  HOLLAND,  Widow,  v.  JOSEPH  KING  and  WHr 
*   'J  LLA.M  KING.    Dee.  7. 

By  indsntures  of  partnership  between  A.,  B.,  and  C,  it  was  provided  that,  in  case  of  the 
death  of  either  of  the  parties  during  the  continuance  of  the  partnership,  then  the  exteuiT  t 
odminiMtrator  of  the  deceased  partner  should  have  the  option  of  succeeding  to  the  share  of 
such  deceased  partner  in  the  partnership  business  and  efllects,  if  he,  she,  or  they  should  think 
proper,  and  should  give  notice  ofsuehhiM,  her,  or  their  intentum^  within  three  calendar  wmntkt 
after  the  decease  of  the  partner  so  dying,  Co  the  surviving  partner  or  partners. 

C.  died  on  the  20th  of  February,  1844,  intestate ;  on  the  15th  of  May,  his  widow  gave  the  sur- 
viving partners  notice  of  her  intention  to  avail  herself  of  the  option  of  succeeding  to  her 
deceased  husband's  share  of  the  business;  and,  on  the  10th  of  December,  she  took  out  let- 
ters of  administration,  and  thereby  became  his  sole  legal  representative  :-— 

Held,  that  this  was  not  an  effectual  notice,  within  the  meaning  of  the  indenture. 

The  followiDg  case  was  sent  by  the  Vice-Chancellor  Knight  Brace  for 
the  opinion  of  the  judges  of  this  court: — 

On  the  9th  of  December,  1839,  the  defendants  and  Samuel  Holland, 
deceased,  respectively,  duly  executed  an  indenture  of  that  date,  and 
which  was  in  the  words  and  figures  following,  that  is  to  say, — 

**  This  indenture,  made  the  9th  day  of  December,  1889,  between  Jo- 
seph King,  of  Cradley,  in  the  county  of  Worcester,  fire-brick  manu- 
facturer, of  the  first  part,  William  King,  of  Amble  Coat  Hall,  in  the 
county  of  Stafford,  fire-brick  manufacturer,  of  the  second  part,  and 
Samuel  Holland,  of  Birmingham,  in  the  county  of  Warwick,  clay-mer- 
chant, of  the  third  part :  Whereas,  the  said  Joseph  King  and  William 
King  have  for  several  years  past  carried  on  the  trade  or  business  of  cra- 
cible  and  fire-brick  manufacturers,  at  the  Lye,  in  the  parish  of  Oldwin- 
ford,  in  the  county  of  Worcester :  And  whereas,  the  said  Joseph  King 
and  William  King,  being  desirous  of  extending  their  said  trade,  and  of 
adding  to  it  that  of  a  crucible  manufacturer,  did,  for  that  purpose, 
*7^81  *^^^^  ^^^^  since,  take  certain  warehouses,  works,  and  premises 
respectively  situate  in  Lichfield  Street  and  Cecil  Street,  Birming- 
ham aforesaid,  and  John  Reynolds,  the  owner  thereof,  did,  in  and  by  a 
certain  indenture  bearing  date  the  81st  of  October,  1839,  grant  and 
demise  the  same  premises  unto  the  said  Joseph  King,  William  King,  and 
Samuel  Holland,  their  executors,  administrators,  and  assigns,  for  the 
term  of  twenty-one  years  from  the  26th  of  December  then  next  ensuing, 
at  and  under  the  yearly  rent  or  sum  of  52Z.  10^.,  payable  half-yearly, 
as  therein  mentioned,  and  under  and  subject  to  the  several  stipulations 
and  agreements  therein  expressed :  And  whereas,  the  said  Joseph  King 
and  William  King  have  proposed  and  agreed  to  join  the  said  Samuel 
Holland  in  co-partnership  in  the  business  of  a  crucible  manufacturer, 
which  he  the  said  Samuel  Holland  previously  carried  on  for  his  own 
benefit  in  Birmingham  aforesaid,  upon  the  terms,  and  subject  to  the 
covenants  and  agreements,  hereinafter  contained:  Now  this  indenture 
witnesseth,  that,  in  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  mutual  confidence  which  the  said  parties  respectively  repose 
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in  each  other,  and  of  the  covenants  hereinafter  entered  into  by  the  other 
and  others  of  them,  each  of  them  the  said  Joseph  King,  William  King, 
and  Samuel  Holland  hereby  covenants  with  the  other  and  others  of  them, 
and  the  execators  or  administrators  of  the  other  or  others  of  them,  in 
manner  following,  that  is  to  say,  that  they  the  said  parties  respectively 
will  become  and  remain  co-partners  in  the  said  business  of  crucible  manu- 
facturers and  fire-brick  and  clay  dealers,  at  Lichfield  Street  and  Cecil 
Street,  Birmingham  aforesaid,  or  such  other  place  as  may  be  hereaftei 
agreed  upon  between  the  parties,  upon  the  terms  and  conditions  herein- 
after expressed :  That  the  partnership  shall  commence  from  the  25th  of 
December  now  instant,  and  shall  continue  for  the  term  *of  twenty-  r^c^Qo 
one  years  thenceforth  next  ensuing,  and  shall  be  carried  on  at 
Lichfield  Street  and  Cecil  Street,  Birmingham,  or  elsewhere  aforesaid,  • 
under  the  firm  of  ^  Kings  k  Holland  :*  That  the  partnership  shall  not 
extend  to  or  affect  any  othef  trade  or  businesses  now  carried  on  by  the 
said  Joseph  King  and  William  King,  at  the  Lye  aforesaid,  or  at  any  other 
place  or  places,  or  any  other  trade  or  trades  or  concern  or  concerns 
whatsoever  now  or  hereafter  to  be  carried  on  by  the  said  Joseph  King 
and  William  King  respectively,  either  alone  or  in  partnership  themselves, 
or  with  any  other  person  or  persons,  except  that  they  the  said  Joseph 
King  and  William  King  shall  not  engage  in  the  business  of  a  crucible 
manufacturer  at  Birmingham  aforesaid,  without  the  consent  of  the  said 
Samuel  Holland :  That  the  capital  requisite  for  carrying  on  the  said 
business,  shall  be  advanced  by  the  said  partners  respectively  in  equal 
shares  and  proportions:  That  neither  the  said  Joseph  King  and  William 
King,  during  the  partnership,  shall  be  obliged  to  be  resident  in  Birming- 
ham or  wheresoever  else  the  partnership  trade  may  be  carried  on,  or  to 
take  any  greater  share  in  the  management  and  conduct  of  the  said  trade, 
than  shall  be  convenient  and  agreeable  to  themselves ;  but  all  the  said 
parties  shall  conduct  the  said  business,  so  far  as  they  respectively  shall 
be  engaged  therein,  to  the  best  of  their  skill,  judgment  and  ability : 
That  the  said  Samuel  Holland  shall,  during  the  continuance  of  the  said 
partnership,  take  such  journeys  to  take  orders,  or  with  a  view  to  the 
extension  of  the  said  partnership  business  or  concerns,  when  and  so  often 
as  shall  be  deemed  advisable,  and  shall  at  all  times  (except  during  the 
period  he  shall  be  travelling  exclusively  for  the  benefit  of  the  separate 
business  of  the  said  Joseph  King  and  William  King  hereinafter  men- 
tioned), diligently  and  faithfully  employ  himself  in  the  conduct  and  man- 
agement of  the  said  partnership  ^business  and  concerns,  and  shall  rnt^oQ 
not,  during  the  continuance  of  the  said  partnership,  be  concerned  ^ 
or  engaged  in  any  other  business  or  employment,  except  for  the  said 
Joseph  King  and  William  King :  That  the  said  Samuel  Holland  shall, 
in  consideration  thereof,  and  of  the  stipulations  and  agreements  next 
hereinafter  mentioned,  retain  and  receive,  out  of  the  profits  of  the  said 
partnershipi  over  and  above  the  expenses  to  be  incurred  by  him  in  respect 
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of  Buch  journeys  as  aforesaid, — which  expenses  are  hereinafter  directed 
to  be  paid  out  of  the  said  profits, — the  sum  of  lOOZ.  per  annum;  if  such 
profits  shall  be  insufficient  for  the  payment  of  the  said  yearly  sum  of 
100^.,  then  out  of  the  capital  of  the  said  partnership  business:  That  the 
said  Samuel  Holland  shall  be  at  liberty,  if  he  should  think  proper,  to 
use  and  occupy  the  dwelling-house  and  premises  attached  to  the  works, 
and  lately  occupied  by  Mrs.  Cheney,  deceased,  for  the  residence  of  him- 
self and  his  family,  without  paying  any  rent  or  taxes,  or  for  repairs 
required  in  respect  of  the  same :  That  the  rent,  taxes,  rates,  and  other 
expenses  which  shall  become  payable  in  respect  of  the  said  dwelling- 
house,  warehouse,  works,  and  premises  where  the  said  business  shall  be 
carried  on,  the  expense  of  providing  coal,  and  of  paying  and  maintain- 
ing clerks,  agents,  and  servants  to  be  employed  in  the  said  partnership 
business,  the  expense  of  travelling,  and  all  other  charges  which  may  be 
incurred  by  either  of  the  said  partners  respectively  in  the  conduct  of 
the  said  business,  and  all  losses,  costs,  and  damages  which  may  be  sus- 
tained by  them  on  account  of  the  said  partnership  business,  shall  be  paid 
and  borne  by  or  out  of  the  gains  and  profits  of  the  said  joint  trade,  if  the 
same  shall  be  sufficient  for  that  purpose,  and,  if  not,  then  out  of  the  capi- 
tal of  the  partnership:  That  no  apprentice,  clerk,  or  servant  shall  be 
taken  or  engaged  to  be  employed  in  or  about  the  said  business,  by  th^ 
^7^11  *^^^^  partners,  or  one  of  them,  or  be  dismissed  therefrom,  without 
-*  the  consent  of  the  other  or  others  of  them :  That  it  shall  bo 
lawful  for  each  of  the  said  partners  to  draw  out  of  the  said  business  aDj 
sum  or  sums  not  exceeding  \l,  per  month,  to  be  accounted  for  in  the  next 
division  of  profits :  That,  as  soon  as  conveniently  may  be  after  the  24th 
day  of  June  and  the  25th  day  of  December  in  each  year  during  the  said 
partnership,  the  said  parties  shall  make  a  full  and  correct  account  in 
writing  of  all  the  credits  and  efiects  due  and  owing  and  belonging  to  the 
said  partnership,  and  all  debts  and  demands  due  and  owing  by  or  from 
the  said  partnership,  according  to  the  usual  mode  of  making  cot  such 
accounts,  and  cause  such  accounts  to  be  written  in  three  books,  to  be 
respectively  subscribed  by  the  said  partners ;  and,  after  such  subscrip- 
tions, each  of  the  said  partners  shall  take  one  of  the  said  books,  and  be 
concluded  thereby,  unless  some  manifest  error  shall  appear  therein  within 
twelve  calendar  months  next  after  the  making  up  of  such  accounts,  and 
to  be  notified  by  either  of  the  said  parties  unto  the  others  or  other  of 
them  within  that  time ;  and  in  such  case  only,  and  where  a  fraudulent 
concealment  shall  appear  therein,  such  accounts  shall  be  rectified ;  and 
that,  in  the  making  up  of  every  such  half-yearly  accounts,  the  clear  profits 
of  the  said  partnership,  which  shall  have  accrued  or  been  gained  in  the 
preceding  half-year,  shall  be  divided  in  equal  shares  and  proportions 
between  the  parties  hereto :  That  the  said  parties  respectively  shall 
write,  or  cause  to  be  written,  in  the  books  of  account  kept  for  that 
purpose,  proper  entries  of  all  moneys  and  goods  received,  paid,  delivered. 
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or  contracted  for  by  them  or  either  of  them,  or  their  apprentices  or 
servants,  and  of  all  such  other  matters  as  ought  to  be  entered  in  the 
regular  course  of  the  said  business ;  and  that  the  said  books  of  account 


shall  be  kept  in  a  counting-house,  or  some  other  place  to  be  appro- 
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priated  for  the  purpose  by  the  mutual  consent  of  the  said  part- 
ners, and  not  elsewhere,  and  shall  at  all  reasonable  times  be  open  to  the 
inspection  of  the  said  partners :   That  neither  partner  shall  transact  any 
business  relating  to  the  said  partnership,  or  enter  into  any  contract 
respecting  the  same,  after  he  shall  be  required  by  the  other  or  others  of 
the  said  partners  not  to  do  the  same ;  nor  shall  either  partner,  without 
the  consent  of  the  other  of  them,  compound,  release,  or  discharge  any 
debt  or  duty  which  shall  be  due  and  owing  to  the  said  partnership ;  and 
that  neither  partner  shall,  without  the  consent  of  the  other  of  them, 
draw  or  accept  any  bill  of  exchange  or  promissory  note,  or  contract  any 
debt,  on  account  of  the  said  partnership,  except  in  the  regular  course  of 
business  of  the  said  partnership,  and  for  the  benefit  thereof;  and  that 
DO  part  of  the  said  joint  trade,  or  the  profit  thereof,  shall  in  any  manner 
be  subject  to  the  payment  of  the  private  debts  or  encumbrances  of  either 
of  them  the  said  parties  hereto ;  and  that  neither  of  the  said  partners 
shall  assign  over  his  share  or  interest  in  the  partnership  effects,  except 
to  the  others,  or  one  of  the  said  partners,  nor  withdraw  for  his  private 
use  the  whole  or  any  part  of  his  share  of  the  capital  stock  of  the  said 
partnership,  nor  become  bail  or  surety  with  or  for  any  person  or  persons 
whomsoever;  nor  shall   the   said  Samuel  Holland  carry  on  anywhere 
soever,   either  separately  or  in  partnership  with  any  other  person  or 
persons,    the  trade  or  business   of  a   crucible   and  fire-brick   manu- 
facturer,   or  any  other  business,    trade,   or  employment   whatsoever 
or  wheresoever,   or  otherwise  knowingly  or  willingly  do,  commit,  or 
permit  any  act,  matter,  or  thing  whatsoever,  by  which,  or  by  means 
whereof,    the   said  partnership   moneys   or  effects  should  be   seized, 
attached,  extended,  or  taken  in  execution :     Provided  always,  and  it  is 
expressly  agreed  by  and  between  the  said  parties,  that  nothing  herein 
^contained  shall  be  deemed  to  affect,  or  extend  to  prevent  or  rmnoo 
limit  the  said  Joseph  King  and  William  King  from  carrying  on 
business  at  Birmingham  and  elsewhere  in  as  full  and  ample  a  manner  as 
if  this   partnership  had  not  been  entered  into:    That,  if  any  of  the 
parties  hereto  shall  be  guilty  of  a  breach  or  non-observance  of  any  of 
the  stipulations  contained  in  the  article  or  clause  lastly  hereinbefore 
mentioned,  it  shall  be  lawful  for  the  others  or  other  of  the  said  partners, 
if  he  shall  think  proper,  within  three  calendar  months  after  the  same 
shall  be  discovered  by,  or  become  known  to,  them  or  him,  to  dissolve  the 
said  partnership,  by  giving  to  the  others  or  other  of  them,  or  leaving  in 
their  or  his  counting-house  or  other  place  where  they  or  he  shall  usually 
carry  on  business,  or  at  their  or  his  dwelling-house,  notice  in  writing  de- 
claring the  said  partnership  to  be  dissolved  and  determined ;  and  the 
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said  partnership  shall,  from  the  time  of  giving  or  leaving  such  notice, 
or  from  any  other  time  to  be  therein  appointed  for  the  purpose,  abso- 
lutely cease  and  determine  accordingly, — without  prejudice,  nevertheless, 
to  the  remedies  of  the  respective  partners  for  the  breach  or  non-per- 
formance of  all  or  any  of  the  covenants  and  agreements  contained  in 
these  presents  at  any  time  or  times  before  the  determination  of  the  said 
partnership  ;  and  the  partners  or  partner  to  whom  the  said  notice' shall 
be  given,  shall  be  considered  as  quitting  the  business  for  the  benefit  of 
the  partners  or  partner  who  shall  give  the  said  notice :  TTiatj  in  can  of 
the  death  of  either  of  the  said  partners  during  the  continuance  of  the 
said  partnership^^  then  the  executor  or  administrator^  or  executors  or 
administrators^  of  the  deceased  partner  shaU  have  the  option  of  succeed- 
ing to  the  part  or  share  of  such  deceased  partner  in  the  said  partnership 
business,  estate,  and  effects,  if  he,  she,  or  they  shall  think  proper,  and 
shall  give  notice  of  such  his,  her,  or  their  intention,  within  three  calendar 
^froATi  months  after  the  *  decease  of  the  partner  so  dying,  to  the  surviih 
"'  ing  partner  or  partners  ;  and  thereupon,  immediately  after  such 
notice,  the  executor  or  administrator,  executors  or  administrators,  of 
such  deceased  partner  shall  execute  all  such  acts  and  deeds  as  shall  be 
requisite  to  subject  him,  her,  or  them,  respectively,  to  the  same  debts  csnd 
demands,  and  to  the  same  conditions  and  agreements,  as  the  party  so 
dying  was  subject  or  liable  to  in  respect  or  by  reason  of  the  said  partner- 
ship ;  but  the  executor  or  administrator,  or  executors  or  administrators, 
who  under  this  present  provision  shall  succeed  to  the  share  or  interest 
of  a  deceased  partner,  shall  not  be  at  liberty  to  intermeddle  or  interfere 
in  the  conduct  and  management  of  the  said  partnership  concerns,  other- 
wise than  by  inspecting  the  books  of  account  belonging  to  the  said 
partnership,  and  examining  into  the  state  of  the  said  trade  or  bnsiness, 
for  his,  her,  or  their  own  information  and  satisfaction,  or  by  assisting  in 
making  up  and  settling  the  yearly  general  accounts,  in  manner  herein- 
before directed :  Provided  always,  and  it  is  hereby  declared,  that,  in 
case  the  said  Joseph  King  and  William  King,  or  either  of  them,  shall 
survive  the  said  Samuel  Holland,  then,  so  long  as  they  or  he  shall  carry 
on  the  said  trade  or  business  on  the  behalf  and  for  the  benefit  of 
themselves  or  himself  and  the  personal  representatives  of  the  said 
Samuel  Holland,  the  said  Joseph  King  and  William  King,  or  the 
survivor  of  them,  shall  be  entitled  to  deduct  and  retain,  out  of  the 
profits  of  the  said  business,  the  annual  sum  of  \OQL,  as  a  compensa- 
tion for  their  or  his  trouble  in  conducting  the  same,  or  as  a  salary  to  a 
manager  or  assistant,  which  they  shall  be  at  liberty  to  appoint  for 
that  purpose :  That,  in  case  either  of  the  said  partners  shall  retire 
from  the  said  partnership  for  the  benefit  of  the  others  of  them, 
pursuant  to  the  article  for  that  purpose  hereinbefore  contained,  or 
in  case  either  of  the  said  partners  shall  die  during  the  continuance  of 
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*the  said  partnership,  and  his  executors  or  administrators  shall  r)|c>To^ 
decline  or  neglect  to  avail  themselves  of  the  option  given  to  them 
by  the  article  lastly  hereinbefore  contained,  then  the  continuing  or  sur- 
viving partners  (as  the  case  may  be)  shall,  within  the  space  of  three 
calendar  months  next  thereafter,  settle  and  adjust  with  the  retiring 
partner,  or  the  representatives  of  the  deceased  partner  (as  the  case  may 
be),  all  accounts,  matters,  and  things  relating  to  the  said  partnership ; 
and  the  amount  of  the  share  of  the  retiring  or  deceased  partner  (as  the 
case  may  be)  in  the  credits  and  effects  of  the  said  partnership,  shall  be 
ascertained  by  an  estimate  and  valuation,  to  be  made  by  two  indifferent 
persons,  one  to  be  nominated  by  the  continuing^  or  surviving  partner,  and 
the  other  by  the  retiring  partner,  or  the  executors  or  administrators  of 
the  deceased  partner  (as  the  case  may  be),  with  power  to  choose  an 
umpire,  in  case  of  their  not  agreeing  in  their  opinion ;  and  the  continu- 
ing or  surviving  partner  shall  thereupon  become  the  purchaser  of  the 
said  share,  at  the  price  or  value  to  be  ascertained  as  aforesaid,  and  enter 
into  a  bond  or  bonds,  with  a  suflScient  surety,  in  a  sufficient  peilalty  or 
penalties,  for  securing  to  the  retiring  partner,  or  the  representatives  of 
the  deceased  partner  (as  the  case  may  be),  the  amount  of  the  value  of 
such  share,  by  equal  instalments,  with  interest  at  the  rate  of  51.  per  cent, 
per  annunif  at  the  respective  periods  of  six,  twelve,  and  eighteen  calen- 
dar months  next  after  either  of  the  said  partners  shall  retire  or  die  as 
aforesaid,  and  also  a  bond  or  bonds  for  indemnifying  the  estate  and 
effects  of  the  retiring  or  deceased  partner  (as  the  case  may  be)  against 
the  debts  and  demands  due  or  owing  by  or  from  the  said  partnership,  on 
having  a  proper  assignment  or  assurance,  or  assignments  or  assurances, 
as  aforesaid,  executed  for  vesting  in  the  continuing  or  surviving  partners 
(as  the  case  may  be),  and  enabling  such  continuing  or  surviving  partners 


"^to  collect  and  get  in,  all  credits  and  effects  due  and  owing  and 
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belonging  to  the  said  partnership :  Provided  always,  and  it  is 
hereby  declared,  that  this  present  clause  shall  not  be  construed  to  oblige 
either  of  the  said  parties  hereto  to  purchase  the  share  of  any  deceased 
partner  as  aforesaid,  on  the  terms  aforesaid ;  but  that,  in  case  of  the 
decease  of  either  of  the  said  partners  as  aforesaid,  and  the  surviving 
partners  shall  decline  to  purchase  the  share  of  the  deceased  partner,  in 
manner  aforesaid,  then  the  credits  and  effects  of  the  said  partnership 
shall  be  collected  in,  or  converted  into  money,  and,  out  of  the  money 
arising  therefrom,  all  the  debts  due  from  the  said  partnership  shall  be 
discharged,  and  the  surplus  or  residue  (if  any)  shall  be  divided  between 
the  said  surviving  partners  and  the  representative  or  representatives  of 
the  deceased  partner,  in  the  proportions  hereinbefore  mentioned ;  and 
that,  in  case  of  the  determination  of  the  said  partnership  by  either  of 
the  said  partners,  by  notice  as  aforesaid,  and  the  partners  giving  the 
said  notice  shall  decline  to  purchase  the  share  upon  the  terms  aforesaid, 
then  the  said  partnership  accounts  and  affairs  shall  be  adjusted  and 
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"wound  up  in  the  same  manner  as  is  hereinbefore  provided  in  the  event 
of  the  death  of  either  of  the  said  partners,  and  the  surviving  partners 
declining  to  purchase  the  share  of  the  deceased  partner :  And  that,  at 
the  expiration  of  the  said  partnership  by  effluxion  of  time,  or  otherwise, 
a  notice  of  the  dissolution  of  the  said  partnership  shall  be  signed  by 
each  of  the  said  partners,  and  inserted  in  the  London  Gazette.  In  wit- 
ness, &c.  "  Joseph  Kinq.  (l.  s.) 

"  William  King.  (l.  s.) 
"  Samuel  Holland."  (l.  s.) 

In  pursuance  of  the  said  articles  of  partnership,  the  said  business  of 
crucible  manufacturers  and  fire-brick  and  clay  dealers,  was  carried  on 
by  the  said  Joseph  King,  William  King,  and  Samuel  Holland,  in  co- 
^7^71  P^^^i^c^sI^iP)  *^^  ^^^  footing  of  the  said  articles,  upon  the  premi- 
^  ses  in  the  said  articles  mentioned,  under  the  firm  of  ^'  Kings  and 
Holland,"  until  the  decease  of  the  said  Samuel  Holland,  hereinafter 
mentioned. 

The  said  Samuel  Holland  departed  this  life  on  the  20th  of  February, 
1844,  intestate,  leaving  the  above-named  plaintifi*,  Mary  Holland,  his 
widow,  and  one  child,  an  infant  of  tender  years,  and  no  other  issue. 

From  and  since  the  death  of  the  said  Samuel  Holland,  the  defendants 
have  continued,  and  still  continue,  to  carry  on  the  said  business,  upon 
the  premises  on  which  the  same  was  carried  on  during  the  lifetime  of 
the  said  Samuel  Holland. 

The  plaintiff,  on  the  15th  of  May,  1844,  caused  to  be  served  upon  the 
defendants  a  notice,  which  was  signed  by  her,  and  was  in  the  words  and 
figures  following,  that  is  to  say, — 

"  To  Messrs.  Joseph  King  and  William  Eang. 

'*  In  pursuance  of,  and  by  virtue  of  the  power  in  this  behalf  contained 
in  the  articles  of  partnership,  bearing  date  the  9th  day  of  December, 
1839,  made  between  you,  the  said  Joseph  King  and  William  King,  and 
Samuel  Holland,  my  late  husband,  who  died  on  the  20th  day  of  February 
last,  I  do  hereby  give  you  notice,  that  it  is  my  intention  to  avail  myself 
of  the  power  in  the  said  articles  contained,  of  succeeding  to  the  part  or 
share  of  my  said  late  husband  in  the  partnership  business  of  crucible- 
manufacturers,  carried  on  and  conducted  under  the  said  articles  of 
partnership.    As  witness  my  hand.    Dated,  this  14th  day  of  May,  1844. 

(signed)        "  Mary  Holland." 

On  the  10th  of  December,  1844,  the  plaintiff  procured  letters  of 
administration  of  the  goods,  chattels,  and  effects  of  her  said  late  hus- 
band, Samuel  Holland,  to  be  granted  to  her  by  the  consistory  court  of 
♦7381  ^^®  Bishop  of  *Lichfield  and  Coventry ;  and  the  plaintiff  thereby 
became,  and  is  now,  the  sole  legal  personal  representative  of  the 
said  Samuel  Holland. 

The  defendants  refused  to  admit  the  plaintiff  into  the  partnership,  on 
the  ground  that  no  notice  was  given,  by  any  executor  or  admintBtratar 
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0/  the  said  Samuel  Holland^  within  three  calendar  months  after  his 
decease,  conformably  with  the  provisions  in  the  said  deed  in  that  behalf 
contained. 

The  question  for  the  opinion  of  the  court,  is, — whether  a  notice  was 
given  within  the  three  calendar  months  after  the  decease  of  the  said 
Samuel  Holland,  within  the  meaning  of  the  clause  in  the  indenture  of 
the  9th  of  December,  1889,  in  the  pleadings  mentioned, — whereby  it  is 
provided,  that,  in  case  of  the  death  of  either  of  the  said  parties  during 
the  continuance  of  the  said  partnership,  then  the  executor  or  adminis- 
trator, or  executors  or  administrators,  of  the  deceased  partner  should 
have  the  option  of  succeeding  to  the  part  or  share  of  such  deceased 
partner  in  the  said  partnership  business,  estate,  and  effects,  if  he,  she, 
or  they  should  think  proper,  and  should  give  notice  of  such  his,  her,  or 
their  intention,  within  three  calendar  months  after  the  decease  of  the 
partner  so  dying,  to  the  surviving  partner  or  partners. 

Phipson^  for  the  plaintiff.  The  material  facts  are,  that  Samuel  Hol- 
land died  on  the  20th  of  February,  1844 ;  that  his  widow  gave  notice,  on 
the  loth  of  May,  of  her  intention  to  avail  herself  of  the  option  reserved 
to  the  representative  of  a  deceased  partner  to  succeed  to  his  share  of 
the  business ;  and  that  letters  of  administration  were  granted  to  her  on 
the  10th  of  December.  The  question  is,  whether  such  a  notice  was 
given  as  binds  the  surviving  partners  to  admit  the  widow  to  a  share 
in  the  concern.  If,  upon  the  true  construction  of  the  covenant,  it 
was  necessary  that  the  party  giving  the  notice,  should,  at  the  Hime  ri^noa 
of  giving  it,  be  clothed  with  the  character  of  legal  representative 
of  the  deceased  partner,  it  must  be  conceded  that  a  due  notice  has  not 
been  given.  But  the  question  will  be,  whether,  under  the  circumstances, 
the  widow  was  not  a  person  entitled  to  give  notice,  and  whether  the 
letters  of  administration,  when  granted,  had  not  relation  back  to  the 
death  of  the  husband,  so  as  to  make  the  notice  a  good  one.  Upon  the 
facts  stated  in  the  case,  it  appears  that  she  was  the  only  party  who  could 
be  entitled  to  take  out  administration ;  for,  by  the  8d  section  of  the 
statute  21  H.  8,  c.  5,  it  is  enacted,  that,  "in  case  any  person  die  intes- 
tate, or  that  the  executors  named  in  any  such  testament  refuse  to  prove 
the  said  testament,  then  the  said  ordinary,  or  other  person  or  persons 
having  authority  to  take  probate  of  testaments  as  is  above  said,  shall 
grant  the  administration  of  the  goods  of  the  testator,  or  person  deceased, 
to  the  widow  of  the  same  person  deceased,  or  to  the  next  of  his  kin,  or 
to  both,  as,  by  the  discretion  of  the  same  ordinary,  shall  be  thought 
good,  taking  surety  of  him  or  them  to  whom  shall  be  made  such  com- 
mission, for  the  true  administration  of  the  goods,  chattels,  and  debts 
which  he  or  they  shall  be  so  authorized  to  minister ;  and,  in  case  where 
divers  persons  claim  the  administration  as  next  of  kin  which  be  equal  in 
degree  of  kindred  to  the  testator  or  person  deceased,  and  where  any 
person  only  desireth  the  administration  as  next  of  kin,  where  indeed 
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divers  persons  be  in  equality  of  kindred,  as  is  aforesaid,  that,  in  every 
such  case,  the  ordinary  to  be  at  his  election  and  liberty  to  accept  any 
one  or  more  making  request,  where  divers  do  require  the  administration/' 
The  claim  of  the  widow  is  universally  preferred ;  and  that  right  has 
always' been  looked  upon  as  clothing  her  with  a  present  interest  in  the 
estate  of  the  intestate.     In  The  King  v.  The  Inhabitants  of  HorBley^  8 

'^'7401  -^^^^'  ^^^>  *^^  ^^  ^^^^  ^^^^  ^  ^^^^  ^^^^  ^^  ^^"  ^^  ^^^^  ^^  equita- 
ble interest  in  a  leasehold  tenement  of  the  intestate,  that  she  gains 
a  settlement  by  residing  forty  days  in  the  same  parish  after  the  intes- 
tate's death,  before  administration  granted  to  her.  So,  in  Comyns's 
Digest,  Adminiitration  (6.  10),  it  is  said,  that,  ^^  though  administration 
be  not  granted  for  a  long  time,  yet,  when  it  is  granted,  it  vests  the  pro- 
perty in  the  administrator,  by  relation,  from  the  time  of  the  death  of  the 
iQtestate.(a)  So,  if  A.  consents  to  a  disposition  of  the  intestate's  goods, 
and  afterwards  takes  administration,  he  shall  be  bound  by  the  gift 
before."(fr)  [Maulb,  J.  Suppose  the  widow  had  never  taken  out  ad- 
ministration, woald  she  have  been  a  partner  ?]  Certainly  not.  [Maule, 
J.  The  right  of  option  is  given  by  the  two  surviving  partners,  to  the 
representative  of  the  decceased  partner,  upon  the  express  condition  that 
it  shall  be  exercised  within  three  calendar  months  after  the  death.  If 
the  notice  here  given  be  held  to  be  an  effective  notice,  the  consequence 
will  be,  that  the  widow  might  have  given  a  notice  that  would  have  bound 
the  surviving  partners,  and  then  might  have  waited  for  a  longer  period  than 
three  months,  to  see  if  it  was  worth  while  to  avail  herself  of  it.]  Being  en- 
titled to  take  out  administration  at  the  time  the  notice  was  given,  and 
having  afterwards  done  so,  the  administration  granted  to  the  widow  makes 
the  notice  good  by  relation.  [V.  Williams,  J.  When  it  is  said  that  an 
administrator  has  some  rights  by  relation,  it  is  not  intended  that  he  is 
administrator  an  hour  earlier  than  the  date  of  the  grant.  Maule,  J.  Mrs. 
Holland  clearly  could  not  be  a  partner  until  administration  granted. 
*74n  *^^®  ^'®'y  object  of  the  covenant  in  question  was,  to  limit  the 
time  within  which  the  surviving  partners  should  know  whether 
they  were  to  carry  on  the  business  alone  or  with  a  third.]  So  strict  a 
construction  of  the  covenant  might  operate  great  hardship, — ^for  instance, 
if  administration  had  been  taken  out  in  the  wrong  court.  In  Foster  v. 
BateSy  12  M.  &  W.  226,  one  E.  P.  having  sent  a  quantity  of  goods  to 
Fernando  Po  for  sale,  died  intestate ;  and,  after  his  death,  the  defendants 
purchased  the  goods  from  the  agent  of  the  intestate  there,  who  sold  them 
for  the  benefit  of  the  intestate's  estate ;  subsequently  to  the  sale,  the  plain- 
tiff took  out  letters  of  administration  to  the  intestate,  and  now  sued  the 
defendants  for  the  price  of  the  goods:    and  the  court  of  Exchequer 

(a)  Citing  Anon.  3  Roll.  Abr.  554,  1.  15,  25,  Mich.  9  Ann.,  C.  B.  The  aaihoritiea  refeired 
to  by  RoUe  were  fully  stated  and  examined  in  5  M.  dt  G.  770,  773.  And  see  the  passage  ia 
RoUe  translated  in  20  Vin,  Abr.  464,  pi.  2,  and  references  in  margin  there. 

(6)  Citing  WhiiAal  v.  ^^leire,  3  Mod.  276,  1  Salk.  295,  Carth.  103,  Skinn.  274,  Lord 
Holt,  45. 
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held,  that  the  action  was  maintainable ;  that  the  title  of  the  adminis- 
trator, though  it  did  not  exist  until  the  grant  of  administration,  related 
back  to  the  time  of  the  death  of  the  intestate,  so  as  to  entitle  the  ad- 
ministrator to  sue  in  assumpsit  for  goods  sold  and  delivered  ;  and  that, 
as  the  act  of  the  agent  was  ratified  by  the  plaintiff  after  he  became 
administrator,  it  was  no  objection  that  the  intended  principal  was 
unknown  at  the  time  to  the  person  who  intended  to  be  the  agent. 
[Maulb,  J.  That  was  merely  a  case  of  ratification.]  In  Tharpe  v. 
Stallwood,  5  M.  &  G.  760,  6  Scott,  N.  R.  715,(a)  it  was  held  that  an  ad- 
ministrator may  maintain  trespass  for  the  seizure  of  goods  of  the  intes- 
tate between  the  death  and  the  grant  of  the  letters  of  administration. 

Siigh  ITiUy  contrct.  A  notice  by  a  person  who  might  or  might  not 
afterwards  take  out  administration,  clearly  would  not  satisfy  the  terms 
of  the  covenant.  The  surviving  i^artners  had  a  right  to  be  informed 
within  the  three  months,  whether  or  not  the  legal  representative  of  their 
deceased  partner  elected  to  take  an  interest  in  the  *firm.  In  ri^^Ao 
Williams  on  Executors,  4th  edit.  vol.  1,  p.  332,  et  seq.y  it  is  laid 
down,  that  "  An  executor  may  perform  most  of  the  acts  appertaining  to 
his  office,  before  probate.  But,  with  respect' to  an  administrator^  the 
general  rule  is,  that  a  party  entitled  to  administration  can  do  nothing, 
as  administrator,  before  letters  of  administration  are  granted  to  him ; 
inasmuch  as  he  derives  his  authority,  not,  like  an  executor,  from  the  will, 
but  entirely  from  the  appointment  of  the  ordinary.  If  an  executor 
releases  before  probate,  such  act  will  bind  him  after  he  has  proved  the 
will :  but,  if  a  man  releases,  and  afterwards  takes  out  letters  of  adminis- 
tration, it  will  not  bar  him ;  for,  the  right  was  not  in  him  at  the  time 
of  the  release.(i)  So,  though  an  executor  may  assign  a  term  for  years 
of  the  testator,  before  probate,((;)  yet  an  assignment  by  an  adminis- 
trator, before  letters,  is,  it  seems,  of  no  validity.(d)  Again,  if  the 
deceased  was  a  tenant  from  year  to  year,  a  surrender  of  this  leasehold 
interest  cannot  be  made  by  a  next  of  kin,  before  taking  out  letters  of 
administration. "(«)  The  only  authority  that  has  the  remotest  bearing  the 
other  way,  is  the  opinion  of  the  two  puisne  judges  in  Whitehall  v.  Squire. 
That  case  is  thus  observed  upon  by  Lord  Ellenborough,  in  Mountford 
V.  Gibson,  4  East,  445 : — "  I  take  the  principle  to  have  been  clearly 
established  by  Lord  Holt,  in  the  case  of  Whitehall  v.  Squire^  which 
♦appears  to  have  been  much  considered.  That  was  a  case  where  r*»T4Q 
the  plaintiff,  having  received  a  horse  belonging  to  the  intestate, 

(a)  And  see  Patten  ▼.  Patten,  1  Alcock  &  Nap.  493. 

(h)  Citing  Middleton^i  cane,  5  Co.  Rep.  28  b ;  S.  P.  by  Walmsley,  Serjeant,  arguendo  (with 
reference  to  the  relation  of  a  statute),  in  Luke  v.  Grevell,  F.  Moore,  119;  S.  P.  Barefoot  r. 
Barefoot,  Palmer,  411  ;  S.  P.  by  Holt,  C.  J.,  in  WkitdtaU  v.  Squire,  ubi  supra.  And  see  2 
Co.  Rep.  39  a. 

(r)  t.  e.y  the  araignment,  originally  void,  because  made  by  a  person  having  no  representative 
character  legally  aicertainedy  becomes  good  ab  initio  as  soon  as  the  representative  character, 
created  by  the  will,  is  legally  evidenced  by  probate. 

(<f)  Citing  3  Prest.  on  Abst.  146 ;  Bacon  v.  Simpton,  3  M.  6&  W.  87,  per  Parke,  B. 

(e)  Citing  The  King  v.  The  Inhabiianie  of  Great  Glenn,  5  B.  &  Ad.  188,  2  N.  dt  M.  94. 
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from  the  defendant,  in  remuneration  of  services  performed  at  the  request 
of  the  defendant  about  the  funeral  of  the  intestate,  afterwards  adminis- 
tered to  the  intestate,  and  brought  trover  against  the  defendant  for  the 
value  of  the  horse  so  received  by  himself  before  he  became  administra- 
tor. By  Lord  Holt's  opinion,  the  plaintiff  should  have  recovered ;  and 
he  never  intimated,  that  the  delivery  being  made  by  one  acting  as  execu- 
tor de  son  tort,  would  be  a  bar  to  an  action  by  the  rightful  administrator: 
and  the  other  two  judges  who  differed  from  him  in  the  conclusion,  never 
questioned  the  right  of  the  administrator  to  maintain  such  an  action  in 
general;  but  they  held,  that  the  plaintiff,  being  aparticeps  criminis'm 
the  very  act  he  complained  of,  should  not  be  permitted  to  recover  upon  it 
against  the  person  with  whom  he  had  colluded.  But  there  is  no  intima- 
tion of  a  difference  of  opinion  upon  any  other  point  of  Lord  Holt's 
judgment."  That  explanation  of  Whitehall  v.  Squire,  is  adopted  in  1 
Williams  on  Executors,  334  (m).  Our,  adv.  ruft. 

The  following  certificate  was  afterwards  sent  to  Vice- Chancellor 
Knight  Bruce : — 

^^  We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion,  that 
a  notice  was  not  given*  within  the  three  calenda^r  months  after  the 
decease  of  the  said  Samuel  Holland,  within  the  meaning  of  the  claose 
in  the  indenture  of  the  9th  of  December,  1839,  in  the  pleadings  men- 
tioned, and  referred  to  in  the  question  submitted  to  us. 

"Thomas  Coltman. 
"  W.  H.  Maule. 
"  E.  V.  Williams." 
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Executor  of  lessee  for  years,  is,  in  the  absence  of  other  assets,  liable,  de  bonis  propriiM,  for  the 
rent  reserved,  to  the  extent  to  which  he  might,  by  the  exercise  of  reasonable  diligence,  have 
derived  profit  from  the  premises. 

In  debt,  on  an  indenture  of  lease,  by  A.,  the  lessor,  against  C.  as  assignee  of  B.,  the  lessee, 
demanding  247/.  10«.  for  rent  ibr  2}  years,  at  the  rate  of  90/  .a  year,  accruing  after  the  assign- 
ment,  C.  pleaded  "  that  he  ought  not  to  be  charged  with  the  said  rent,  otherwise  than  u 
executor  of  B. ;  that  C.  entered  upon  the  premises  as  such  executor,  and  that  he  had  not  at 
any  time  since  the  death  of  B.  derived  any  profit  or  advantage,  as  such  executor,  or  other* 
wise,  by  or  from  the  premises ;  that  the  premises  had  not,  since  the  death  of  B.,  jrielded  aof 
profit  whatever;  that  the  premises  did  iK>t  vest  in  him,  C,  by  assignment,  or  otherwiae 
than  as  such  executor;  and  that  he  has  no  assets  in  his  hands  to  be  administered."  Repli- 
cation, *'  that  C.  did,  after  his  entry  upon  the  premises,  derive  great  profit  and  advantage  by 
and  from  the  premises,  which  have  jrielded  to  him  profit  to  the  amount  of  the  said  rent  sought 
to  be  recovered :" — Heidi  that,  after  verdict,  the  statement  in  the  plea  must  be  taken  at 
amounting  to  an  allegation  that  C.  could  not  have  derived  any  profit  from  the  premises. 

rhe  jury  having  found  that  the  premises  could  have  been  let  for  602.  a  year,  a  Terdict  wu 
entered  for  the  plaintiff  for  2472.  lOa.,  with  leave  to  the  defendant  to  move  to  reduce  it  to 
1652.: — Heldt  that  the  plaintifi'was  entitled  to  the  latter  sum  only. 

This  was  an  action  of  debt.     The  first  count  of  the  declaration  stated, 
that«  by  an  indenture  of  lease  made  between  the  plaintiff  of  the  one 
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part,  and  one  William  Whalej  of  the  other  part,  a  certain  messuage,  with 
the  appurtenances,  was  demised  by  the  plaintiff  to  the  said  William 
Whaley, — habendum  to  Whaley,  his  executors,  administrators,  and 
assigns,  for  twenty-one  years  from  Christmas,  1834,  at  a  rent  of  90Z.  a 
year,  payable  quarterly;  that  the  said  William  Whaley  thereupon 
entered  and  became  possessed ;  that,  on  the  8th  of  April,  1843,  all  the 
estate  and  interest  o^the  said  William  Whaley  came  to  the  defendant  by 
assignment;  that  the  defendant  entered  and  became  possessed;  and 
that,  after  the  assignment,  and  during  the  term,  and  whilst  the  defend- 
ant was  possessed,  to  wit,  on  the  26th  of  March,  1846,  the  sum  of  270Z. 
for  rent  for  three  years,  from  the  25th  of  March,  1843,  became  due  and 
""still  was  in  arrear,  contrary  to  the  form  and  effect  of  the  inden-  r;^^^? 
ture.  ^ 

The  declaration  contained  also  a  count  demanding  the  same  sum  upon 
an  account  stated. 

Plea,  to  the  account  stated,  never  indebted ;  upon  which  issue  was 
joined. 

To  the  first  count,  the  defendant  pleaded,  that  he,  the  defendant, 
ought  not  to  be  charged  with  the  rent  so  due  and  owing  as  in  the  said 
first  count  mentioned,  or  any  part  thereof,  otherwise  than  as  the  execu- 
tor of  the  last  will  and  testament  of  the  said  William  Whaley,  because 
he  said  that  the  said  William  Whaley,  in  his  lifetime,  to  wit,  on  the  26th 
of  March,  1843,  duly  made  and  published  his  last  will  in  writing,  and 
thereby  constituted  and  appointed  the  defendant  executor  thereof,  and 
afterwards,  and  after  the  making  of  the  indenture  in  the  declaration 
mentioned,  and  during  the  term  thereby  granted,  to  wit,  on  the  27th  of 
March,  1843,  the  said  William  Whaley  died  possessed  of  the  said  mes- 
suage, with  the  appurtenances,  and  without  revoking  or  altering  his  said 
will ;  that,  after  his  death,  to  wit,  on  the  20th  of  June,  1843,  the  defend- 
ant duly  proved  the  said  will,  and  took  upon  himself  the  burthen  of  the 
execution  thereof;  that  thereupon,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  he,  the  defendant,  as  such  executor  as  aforesaid, 
entered  into  and  upon  the  said  messuage,  with  the  appurtenances,  and 
became  and  was  possessed  thereof  for  the  residue  of  the  term  by  the 
said  indenture  granted,  and  then  yet  to  come  and  unexpired  of  and  in 
the  said  messuage,  with  the  appurtenances ;  that  he,  the  defendant,  had 
not,  at  any  time  since  the  death  of  the  said  William  Whaley,  had,  re- 
ceived, or  derived  any  profit,  interest,  or  advantage,  as  such  executor, 
or  otherwise,  by  or  from  the  said  demised  premises,  or  any  part  thereof, 
and  that  the  said  demised  premises,  or  any  pare  thereof,  had  not,  since 
the  death  of  the  said  William  Whaley,  yielded  any  profit  whatever ; 
'''that  the  estate  and  title,  right,  and  term  of  years  of  the  said  rmnAa 
William  Whaley  of  and  in  the  said  demised  premises,  or  any 
part  thereof,  did  not  at  any  time  come  to  or  vest  in  the  defendant  by 
assignment,  otherwise  than  as  such  executor  as  aforesaid,  and  that  the 
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said  entry  of  the  defendant  in  the  declaration  mentioned,  was  made  by 
him  as  such  executor  as  aforesaid ;  and  that  the  defendant  has  not,  nor, 
at  the  time  of  the  commencement  of  this  suit,  or  at  any  other  time 
since,  had  any  goods  or  chattels  which  were  of  the  said  William  Whaley 
at  the  time  of  his  death,  in  the  hands  of  the  defendant  to  be  adminis- 
tered,— verification. 

To  this  plea  the  plaintiiF  replied,  that  the  defendant  did,  after  his 
entry  into  and  upon  the  said  demised  premises,  have,  receive,  and  derive 
great  profit,  interest,  and  advantage  by  and  from  the  said  demised  pre- 
mises, and  every  part  thereof,  which  had  yielded  to  him  great  profit,  to 
wit,  to  the  amount  of  the  said  rent  in  and  by  the  said  first  count  sought 
to  be  recovered.     Issue  thereon. 

The  cause  was  tried  before  V.  Williams,  J.,  at  the  sittings  at  West- 
minster after  Trinity  term,  1847.  It  appeared,  that,  by  indenture 
bearing  date  the  7th  of  February,  1835,  the  plaintiff  demised  to  Colonel 
Whaley,  the  father  of  the  defendant,  a  messuage,  with  the  appurtenances, 
in  Pimlico,  for  twenty-one  years,  at  the  rent  of  90Z.,  payable  quar- 
terly. Colonel  Whaley  died  in  March,  1843,  having  paid  all  rent  due 
up  to  the  Christmas  preceding.  His  will  was  duly  proved  by  the  defend- 
ant, whom  he  had  appointed  his  executor.  The  defendant  occupied  the 
premises  during  the  month  of  May  and  part  of  June ;  in  which  latter 
month  the  testator  s  effects  were  sold.  The  defendant  paid  one  quarter's 
rent  due  at  Lady  Day.  Every  effort  was  made  by  the  defendant  to  let 
the  premises  at  the  rerd  reserved  by  the  hasej  but  he  was  unable  to  do 
*7471  ^^'  -^^^^^  *^^®  quarter  expiring  the  24th  of  June,  1848,  for 
which  the  rent  was  paid  by  the  defendant,  he  never  occupied  the 
premises,  or  received  any  rent,  or  derived  any  profit  whatever  from 
them. 

In  Easter  term,  1846,  the  plaintiff  brought  an  ejectment,  under  which 
he  recovered  possession  of  the  premises ;  and  he  now  brought  this  action, 
claiming,  by  his  particulars  of  demand,  247?.  10«.,  for  two  years  and 
three  quarters*  rent,  from  the  24th  of  June,  1843,  to  the  25th  of  March, 
1846,(a)  at  the  rate  of  90Z.  per  annum. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  only  question 
upon  the  pleadings  was,  whether  or  not  the  defendant  had  actually 
derived  profit  or  advantage  from  the  premises  since  he  became  executor. 

On  the  part  of  the  plaintiff,  evidence  was  tendered,  and  admitted, 
which  showed  that  the  premises  might  readily  have  been  let  for  60/.  per 
annum  ;  and  it  was  submitted, — first,  that  the  plaintiff  was  entitled  to 

(a)  As  Boon  as  the  plain  tiff  obtaine4  actual  posseseion  under  the  ejectment,  the  legal  posses 
sion  vested  in  hinit  by  relation,  from  the  day  of  the  demand  laid  in  the  declaration  in  eject- 
ment, l^he  term  was  determined,  aa  from  that  day,  by  the  re-entry  of  the  lessor,— «TideooeJ 
by  the  record  of  the  judgment  in  ejectment,  and  the  sheriff's  return  o^  habere  feci  f99»etnnum. 
Assuming  that  the  day  laid  in  the  declaration  in  ejectment  was  between  Lady  Daysnd  Mid- 
summer Day,  1846  the  rent  receivable  under  the  indenture  would  cease  as  from  Lady  Drfi 
1846. 
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recover  the  amount  of  rent  reserved  by  the  lease, — secondly,  that,  if  not, 
he  was  at  all  events  entitled  to  recover  the  amount  for  which  it  was 
proved  that  the  premises  might  have  been  let,  viz.,  60{.  per  annuin,{a) 

The  learned  judge  was  of  opinion,  that,  as  there  was  no  plea  of  payment, 
to  cover  the  quarter  during  which  the  defendant  occupied  the  premises, 
the  plaintiff  must,  *at  all  events,  have  a  verdict  for  that  ;{b)  and  he  rni*T4Q 
left  it  to  the  jury  to  say, — ^first,  whether  the  defendant  had,  in  '' 
fact,  derived  any  profit  or  advantage  from  the  premises,  and,  if  so,  to 
what  amount; — secondly,  whether  he  might,  by  the  exercise  of  reasonable 
diligence,  have  derived  profit  or  advantage  therefrom,  and,  if  so,  to  what 
amount. 

To  the  first  question,  the  jury  answered,  that  the  defendant  had 
derived  profit  for  one  quarter  of  a  year,  to  the  amount  of  22/.  10«. ;  and, 
to  the  second,  that  the  defendant  might,  by  the  exercise  of  due  and  rea- 
sonable diligence,  have  let  the  premises  at  60/.  a  year,  for  the  period  of 
two  years  and  three  quarters. 

A  ferdict  was  thereupon  entered  for  the  plaintiff  for  247/.  10«.,  (c) 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him, 
if  the  court  should  think  the  action  not  maintainable,  or  to  reduce  the 
damages  (sic)  to  22/.  10a.,  or  to  la.,  as  the  court  should  think  fit. 

Talfourdj  Serjt.,  in  Michaelmas  term,  1847,  obtained  a  rule  nisi 
accordingly.  He  referred  to  Buiery  v.  Stepheniy  4  B.  k  Ad.  241,  1 N. 
&  M.  182 ;  Eeidy.  Lard  Tenterden,  4  Tyrwh.  Ill ;  Homidge  v.  Wihouy 
11  Ad.  k  E.  645,  and  1  Wms.  Saund.  Ill  a,  n.  (c). 

Channellj  Serjt.,  and  Bramwell^  now  showed  cause.  The  plea  does 
not  allege  that  the  defendant  never  had  any  '''assets  of  the  testa-  r««T49 
tor.  It  should  have  shown  that  the  defendant  never  had  any 
assets  during  the  period  in  which  the  rent  was  accruing  due.  But  the 
case  was  presented  to  the  jury  in  a  form  more  favourable  to  the  defend- 
ant. Two  questions  only  were  left  to  then!, — first,  whether  any  profits 
had  been  actually  made, — secondly,  whether  the  defendant  might,  by 
attention  and  diligence,  have  made  profit.  Both  these  questions  were 
found  for  the  plaintiff.  The  jury  found,  that,  for  the  quarter  ending  at 
Midsummer,  1848, — during  which  period  the  defendant  personally  occu- 
pied the  premises, — ^he  had  actually  made  profit  to  the  extent  of  22/. 
10a.,  that  being  the  amount  of  the  full  quarter's  rent.  Upon  the  second 
question,  they  found  that  he  might,  by  diligence,  have  obtained  60/.  a 

(a)  If  there  were  reasonable  ground  to  expect  that  the  preiniaea  might  have  been  let  at  902., 
or  802.,  or  702.,  yer  annum,  it  would  appear  to  be  a  devastavit  to  let  them  for  602. ;  and,  quart, 
upon  whom  the  proof  or  disproof  of  the  existence  or  non-existence  of  such  reasonable  ground 
would  lie. 

(6)  This  quarter  was  excluded  by  the  particulars  of  demand.  Qu<tre  as  to  the  possibility,  in 
an  action  of  Je6<,  of  giving  effect  to  an  omission,  or  a  waiver,  by  the  plaintiff  in  the  particulars 
of  demand,  which  is  inconsistent  with  the  admissions  subsequently  made  by  the  defendant  im 
fAe  record.  In  an  action  of  covenafK,  the  difficulty  might,  perhaps,  be  met  by  a  verdict  for 
nominal  damages. 

(e)  This  excludes  the  first  quarter.  Qumre  as  to  the  form  in  which  the  verdict  could  be 
entered. 
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year  rent  for  the  premises.  But  the  question  of  amount  is  not  raised 
by  the  pleadings ;  and,  the  plea  being  disproved,  the  plaintiff  is  entitled 
to  recover  the  full  amount  of  the  rent  reserved  by  the  lease. 

The  plea  states  that  the  defendant  had  not  derived  any  profit,  interest, 
or  advantage  from  the  premises.  But,  in  order  to  make  this  plea  an 
answer  to  the  plaintiff's  demand,  it  must  be  understood  as  importing,  not 
only  that  the  defendant  had  not  derived  such  profit,  but  also  that  he 
could  not  have  derived  any :  Ruhery  v.  Stephens.  In  this  sense,  there- 
fore, the  plea  must  be  understood  after  verdict  :(a)  and  the  replication 
must  be  understood  as  putting  both  allegations  in  issue.  The  jury  having 
found  that  the  defendant  might  have  realized  60Z.,  he  ought,  therefore, 
to  be  liable  to  the  extent  of  60?.,  for  two  years  and  three  quarters. 
^1^0^  Suppose  a  creditor  had  sued,  and  the  defendant  had  '^pleaded 
^  that  he  had  no  assets,  the  creditor  would  have  been  entitled  to 
recover. 

Examples  of  this  species  of  devastavit  are  collected  in  Williams  on 
Executors,  where  it  is  said,  (5)  with  reference  to  what  shall  amount  to 
such  a  violation  or  neglect  of  duty  by  an  executor  or  administrator  as 
shall  make  him  personally  responsible, — ''  This  species  of  misconduct  is 
called  in  law  a  devastavit,  that  is,  a  wasting  of  the  assets ;  and  it  is  de- 
fined to  be  a  mismanagement  of  the  estate  and  effects  of  the  deceased,  in 
squandering  and  misapplying  the  assets  contrary  to  the  duty  conferred 
on  them  ;  for  which  executors  or  administrators  shall  answer  out  of  their 
own  pockets,  as  far  as  they  had,  or  might  have  hady  assets  of  the  de- 
ceased.'*((;)     After  pointing  out  some  instances  of  such  misconduct,  the 
learned  author  says  (2  Wms.  Ex.  1407) : — "  Such  acts  of  negligence  or 
careless  administration  as  defeat  the  rights  of  creditors  or  legatees,  or 
parties  entitled  to  distribution,  amount  to  a  devastavit ;  for,  if  persons 
accept  the  trust  of  executors,  they  must  perform  it,  and  not  suffer  the  estate 
to  be  injured  by  their  neglect. ''(d)    Why  should  not  the  landlord  be  enti- 
tled to  enforce  his  claim  in  the  same  manner  ?   If  the  mere  non-perceptioD 
of  rent  is,  in  all  cases,  to  excuse  the  executor  sued  as  assignee,  he  may 
demand  an  exorbitant  amount  of  rent.    If  he  obtains  it,  he  keeps  the  bene- 
fit of  the  surplus  for  himself;  and,  if  no  person  can  be  found  to  take  the 
premises  at  the  rent  demanded,  and  they  remain  unoccupied,  the  loss  is 
to  fall  upon  the  landlord.     In  the  reduced  verdict  taken  for  165t,  the  de- 
fendant has  the  benefit  of  a  reduction  of  50Z.  per  cent,<,{e)  to  which  he  is 
♦7511   *^^^  entitled.     The  defendant  will  contend  that  it  was  sufficient 
for  him  to  pay  over  all  that  he  received.     That  is  not  the  true 

(a)  Or  before,  it  having  been  pleaded  over  to :  see  Hobion  v.  MiddletoUt  6  B.  &  C.  295,  9 
D.  &.  R.  249 ;  and  see  5  M.  &  R.  469,  1  M.  &  G.  926,  1  Man.  Gr.  &,  S.  587,  4  lb.  3M,  393 
498,  5  lb.  264,  706. 

(6)  Vol.  II.  p.  14n.3dediu 

(c)  Citing  fiac.  Abr.  Eiecutora  (L.)  1. 

id)  Citing  Tehbs  V.  Carpenter,  I  Madd.  297,  298;  Pktllips  ▼.  Pkaiips,  2  Frcem.  12;  TvfUr 
r.  Tabrum,  7  >iin.  28,  1  Wraa.  Saund.  333  a,  note  (7). 

;c)  Or  raJher,  33/.  6».  8d.  per  cent. 
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construction  of  the  plea.  The  profit  may  be  received  by  an  under- 
tenant. [Maule,  J.  That  would  be  advantage  enough  to  fix  the 
executor.]  Mackintosh  v.  Weillery  1  Mood,  k  R.  505,  is  a  very  remark- 
able case.  There,  Mr.  Justice  Littledale  was  inclined  to  think  that 
the  plaintiff  was  bound  to  prove  the  amount  of  his  claim  in  an  action  of 
debt  where  there  was  no  plea  but  a  plea  of  payment,  which  the  defendant 
did  not  come  forward  at  the  trial  to  support.  But  that  view  of  the  case  is 
inconsistent  with  the  course  of  pleading  in  actions  of  debt.  If  the 
verdict  should  be  reduced  to  !«.,  as  prayed  for  by  the  defendant,  the 
judgment  must  still  be  for  the  debt  demanded,  and  not  traversed,  but 
confessed,  and  attempted,  though  ineffectually,  to  be  avoided.  [Maulb, 
J.  It  can  hardly  be  said  that  this  is  a  plea  attended  with  all  the  conse- 
quences of  a  plea  of  pUnS  admini$travit.']  The  point  decided  in  7V«- 
meere  v.  Marisofiy  1  N.  G.  89,  4  M.  &  Scott,  603,  was,  that  an  adminis- 
trator sued  in  covenant,  as  assignee  of  property  demised  to  his  intestate, 
is  bound  to  repair,  notwithstanding  the  premises  yield  no  profit.  In 
that  case,  the  defendant  pleaded  the  absence  of  profit,  to  a  declaration 
for  not  paj^ing  rent,  and  for  not  repairing ;  and  it  was  held,  that,  as  the 
plea  was  bad  as  to  the  repairs,  it  was  bad  in  toto.  It  was  not  necessary 
in  that  case  to  consider  what  would  have  been  the  effect,  or  the  true 
construction,  of  the  plea,  had  it  applied  to  the  rent  only.  It  is  true 
that  Mr.  Justice  Bosanqubt  is  reported  to  have  said,(a)  ^'  The  general 
rule  is,  that  the  ^executor  of  a  lessee  is  liable  as  assignee,  except  r^iTCA 
that,  with  respect  to  payment  of  rent,  his  liability  does  not  ex-  ^ 
eeed  what  the  property  yields.  No  such  exception  applies  to  the  cove- 
nant for  repairs."  Supposing  this  to  be  a  literal  statement  of  what  the 
learned  judge  said,  the  expressions  used  must  be  understood  with 
reference  to  the  facts  of  that  particular  case,  in  which  it  was  quite  im- 
material to  consider  what  would  be  a  good  answer  to  a  demand  for  rent, 
if  separated  from  the  claim  for  repairs.  The  learned  judge  adopted  the 
language  of  the  plea ;  and,  in  the  plea  in  that  case,  as  well  as  in  this, 
the  expression  ^'what  the  property  yields,"  was  equivalent  to  saying, 
^'  what  the  property  yields,  or  what,  with  due  diligence  and  attention,  it 
may  be  made  to  yield."  Upon  an  issue  of  assets  or  no  assets,  the 
plaintiff  is  entitled  to  give  evidence  of  a  devastavit:  2  Williams  on 
Executors,  1545,  8d  edit.  Here,  there  is  a  clear  devastavit,  to  the 
amount  of  60Z.  per  annum^  for  two  years  and  three  quarters.  The 
jury  have  in  effect,  found  that  the  defendant  had  assets  to  the  amount 
of  1652.  The  plea  in  this  case  is  either  to  be  considered  as  a  special  plea 
of  pUni  administravitj  or  as  a  plea  denying  the  existence  of  special 
assets.     No  other  construction  can  be  given  to  it.     In  either  view,  the 

(a)  1  N.  C.  99.  In  the  report  in  4  Moore  &,  Scott,  615,  Bosanquet,  J.,  is  made,  more  cor- 
rectly, to  say,—-**  The  general  rule  is,  that  an  executor  who  enters  may  be  charged  as  assignee : 
but  there  is  this  exception  (t.  e.  the  rule  is  subject  to  this  qualification),  viz.  that,  in  respect  of 
I  ent,  he  shall  only  be  chargeable  to  the  extent  of  what  the  premitea  are  capabte  of  yielding.  There 
1%  DO  authority  for  applying  the  exception  (qualification)  to  a  covenant  to  repair. 
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plea  being  negatived,  the  plaintiff  is  entitled  to  a  verdict  for  the  full 
sum  demanded. 

Another  objection  to  the  plea  is,  that  it  does  not  negative  the  coming 
of  assets  to  the  defendant's  hands  after  the  death  of  the  testator,  and 
before  the  commencement  of  the  suit:  Meid  v.  Lard  Tenterden^  4 
TyrwL  111. 

'•'TSSl       ^'  ^^9^*  i^^^  whom  was  Talfaurdj  Serjt.)  in  sapport  *of  the 
-'  mle.     The  question  is,  who  is  entitled  to  the  verdict  on  this  issue. 
It  is  difficult  to  ascertain  from  the  authorities,  the  extent  of  an  executor's 
liability.     They,  however,  show  that,  in  the  present  case,  the  executor  is 
not  liable.     This  is  an  attempt  to  charge  the  executor  de  boni9  propriU. 
The  plea  avers  that  the  defendant  had  no  assets ;  which  is  not  denied  by 
the  replication.     No  inferences  ought  to  be  drawn  in  order  to  charge  tht 
defendant  personally.     It  is  an  established  principle,  that  an  executor 
cannot  waive  a  term.     In  WoUoMtan  v.  SakeunU,  8  M.  &  G.  297,  3  Scott 
N.  R.  598,(a)  it  is  said  by  the  court,  '*  As  to  the  argument,  that  the  exe- 
cutor, by  being  charged  generally  as  assignee,  becomes  liable  de  banit 
propriisj  the  answer  is,  that  he  may,  by  proper  pleading,  discharge 
himself  from  personal  liability,  by  alleging  that  he  is  no  otherwise 
assignee  than  by  being  executor,  and  that  he  has  never  entered  or  taken 
possession  of  the  premises ;  and,  as  is  well  known,  from  all  liability  as 
executor,  by  alleging  that  the  term  is  of  no  value,  and  that  he  has  fully 
administered  all  the  assets  which  have  come  to  his  hands."     Here,  the 
defendant  has  entered;  and  the  question  is,  how  far  he  has  made  himself 
liable  as  assignee.     The  rule  laid  down  in  the  old  authorities,  Hargnnet 
case,  15  Co.  Rep.  81  b,  and  Buckley  v.  Pirk,  1  Salk.  816,  1  Wms. 
Saund.  Ill  a,  n.  (<?),  is,  that  he  is  only  liable  to  the  extent  of  profits. 
Rvhery  v.  Stephene,  and  ffomidge  v.  Wilson^  are  distinguishable  firom 
this  case.     In  both  there  was  a  beneficial  occupation,  either  by  the  exe- 
cutor or  an  under-tenant,  and  the  question  was,  as  to  the  extent  of  the 
value.     Here,  except  for  one  quarter,  the  defendant  had  no  beneficial 
occupation  of  the  premises:  he  was  unable*  to  let  them,(ft)  and  endea- 
♦7541  ^^'''*®^  ^^  ^*^^  ^  8^*  ^^^  ^^  them.     The  jury  have  found  *that  he 
-'  might  have  let  the  premises  at  the  reduced  rent  of  60?.,  which  is 
a  strange  finding,  as  such  a  course  would  have  depreciated  the  landlord's 
property.     [Williams,  J.     There  was  no  evidence  of  any  offer  to  sur- 
render the  premises.]     The  facts  in  Remnant  v.  Bremridge,  2  J.  B. 
Moore,  94,  were  very  similar  to  those  in  the  present  case.     It  is  th«-e 
said,  in  the  judgment  of  the  court,  ^^  It  is  quite  clear  that  the  plaintiff, 
not  having  sued  the  defendant  as  an  administrator,  could  not  recover 
from  him  in  that  capacity ;  and  it  is  equally  clear,  that,  if  the  defendant 
were  not  in  possession,  he  could  not  be  liable  to  discharge  the  rent  de 
bonis  propriie  ;  for,  he  might  have  pleaded  that  the  premises  were  of  less 

(a)  And  see  Tkacker  v.  Wason,  3  Ad.  &  E.  142,  4  N.  &  M.  658,  1  H.  &  W.  131. 
(()  Vide  ante,  747  (6). 
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value  than  the  rent,  and  that  he  had  no  assets ;  which  is  shown  by 
the  note  of  Mr.  Serjeant  Williams/'  [V.  Williams,  J.  It  is  not  cor- 
rect to  say  that  the  executor  might  have  pleaded  that  the  premises  were 
of  less  value  than  the  rent.  Supposing  the  premises  worth  99^.  a  year, 
and  the  rent  reserved  100/.,  the  executor  must  pay  the  99Z.  Goltman, 
J.  The  court  there  seem  to  have  thought  the  premises  were  of  no  value.'] 
Here,  there  was  no  beneficial  occupation,  so  as  to  make  the  defendant 
chargeable  to  the  poor ;  in  reality,  he  had  no  occupation.  The  only  fact 
found  by  the  jury  is,  that,  if  the  defendant  had  submitted  to  a  large 
deduction,  he  might  have  got  a  certain  rent.(a)  The  only  question  is, 
as  to  the  form  of  the  issue.  No  question  is  thereby  raised  as  to  the 
defendant's  using  due  diligence.  Can  it  be  said  that  a  loss  occasioned 
by  negligence  is  proof  of  profits,  which  is  the  point  raised  by  the  issue  ? 
[V.  Williams,  J.  Supposing  the  issue  had  been  found  for  you,  would 
you  not  have  been  entitled  to  say  that  the  premises  were  of  no  vnluc? 
Maule,  J.  Do  you  maintain  that  the  plea  is  good  ?  Does  it  mean  that 
the  premises  might  be  of  *value,  but  the  defendant  had  made  no  runrr 
profit  of  them  ?  Suppose  the  executor  wilfully  wastes  the  assets, 
by  abstaining  from  making  profit  of  the  premises,  is  this  plea  applicable 
to  such  a  state  of  things  ?]  The  goodness  of  the  plea  is  not  the  question. 
[Maule,  J.  Yon  allege  that  the  premises  yielded  no  profit.  Though 
the  plea  is  in  a  negative  form,  is  not  the  issue  on  you?]  No  direct 
authority  can  be  cited  that  an  executor  is  liable  at  law  de  bonis  propriis^ 
except  where  he  has  had  assets,  and  wasted  them.  Where  he  has  not 
used  due  diligence,  he  may  be  liable,  but  only  in  a  court  of  equity.  It 
is  submitted  that  the  finding  of  the  jury  negatives  the  making  of  profit 
by  the  defendant,  and  that,  on  the  issue  taken,  he  is  entitled  to  the 
verdict. 

Goltman,  J.  The  case  of  Remnant  v.  Bremridge  has  not  met  with 
general  approbation.  In  Homidge  v.  TTtbon,  Patteson,  J.,  says: 
^*  That  case  is  unintelligible  to  me,  as  reported."  As  appears  by  Ruhery 
V.  Stephens^  it  is  an  established  principle,  that  a  person  charged  as 
executor  cannot  discharge  himself  without  showing  that  the  premises  are 
of  no  value.  The  only  way  in  which  the  case  of  Remnant  v.  Bremridge^ 
can  be  sustained,  is,  by  supposing,  that,  there  the  premises  were  of  no 
value.  The  court  must  construe  the  plea  here  so  as  if  possible  to  make 
it  a  good  plea ;  and,  according  to  that  rule,  it  seems  to  me  that  the  plea 
is  to  be  understood  to  mean,  not  merely  that  the  defendant  did  not 
receive  any  profit  from  the  premises,  but  also  that  he  could  not  have 
received  any  such  profit ;  for,  otherwise  it  would  not  be  an  answer  to  the 
action.  The  question,  then,  in  substance,  is,  whether  the  defendant 
m^kt  have  received  profit  and  advantage  from  the  premises  to  the  amount 
of  the  rent  due,  or  of  any  part  thereof.  Undoubtedly,  the  facts  of  the 
case  negative  the  defendant's  plea ;  for,  it  is  found  by  the  jury,  that  the 

(a)  Vide  lapra,  p.  747  (6). 
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♦7561  ^®f®^^*^°*  might  have  ♦derived  profit  from  the  premises  to  the 
-'  amount  of  60Z.  a  year.  The  difficulty  in  this  case,  is,  that  this 
being  an  action  of  debt,  and  this  the  only  plea  on  the  record,  which  has 
been  found  against  the  defendant,  whether  the  plaintiff  is  not  entitled  to 
recover  the  whole  amount  of  the  rent  for  which  the  action  is  brought, 
namely,  90Z.  a  year,  for  the  two  years  and  three  quarters,  or  merely  after 
the  rate  of  60Z.  a  year.  On  consideration,  however,  I  think  that  the 
plea  may  be  taken  distributively ;  and  that,  as  the  finding  of  the  jury  is, 
that  the  defendant  could  not  have  received  more  profit  from  the  pre- 
mises than  66Z.  a  year,  the  plaintiff  is  entitled  to  a  verdict  for  that  amount* 
and  no  more,  and,  consequently,  that  the  verdict  recovered  must  be 
restricted  to  165Z. 

Maule,  J.     I  am  of  the  same  opinion.     The  cases  on  the  subject  of 
a  lease  devolving  on  an  executor,  where  the  rent  reserved  exceeds  the 
value  of  the  premises,  are  involved  in  some  difficulty.    I  think,  however, 
upon  the  authorities,  as  well  as  on  principle,  that,  where  the  rent  reserved 
exceeds  the  value  of  the  premises,  an  executor,  in  the  character  of 
assignee,  is  liable  to  the  extent  of  such  value ;  and,  where  the  value 
exceeds  the  rent  reserved,  to  the  extent  of  such  rent.     I  think  also  that 
this  plea  is  to  be  understood,  after  verdict,  to  mean  that  the  defendant 
had  not  any  special  assets,  that  is,  any  profits  derived  from  the  lease 
available  for  the  rent.    The  question  is,  how  the  issue  raised  on  the  plea 
ought  to  be  found.     The  jury  say  that  the  defendant  might  have  let  the 
premises  for  60Z.  a  year.     It  therefore  appears  that  the  defendant,  who 
had  entered  on  the  premises,  had,  for  two  years  and  three  quarters,  the 
disposal  of  something  which  was  of  the  value  of  60/.  a  year.     Whether 
the  defendant  dealt  judiciously  with  the  premises  is  not  the  question; 
*7571  ^^  ^*^  ^^®  power,  if  he  thought  fit,  to  occupy  the  *premises  him- 
^  self,  or  to  let  them  to  some  one  else ;  which  shows,  that,  within 
the  meaning  of  this  plea,  he  derived  profit  from  them  to  the  amount  of 
165/.     The  question  then  is,  what  is  the  amount  for  which  the  verdict 
ought  to  be  entered  for  the  plaintiff, — whether  for  the  whole  rent,  or  to 
the  extent  of  165/.  ?     Looking  at  the  simple  justice  of  the  case,  the  lia- 
bility of  the  defendant  ought  to  be  restricted  to  165/.     But  a  difficulty 
arises  in  the  case,  from  the  fact  that  there  is  no  plea  of  nunquam  inde- 
bitatus on  the  record,(a)  but  only  the  plea  which  has  been  found  against 
the  defendant.     It  seems  to  me,  however,  that  this  plea, — ^by  analogy  to 
a  plea  of  set-off,  or  of  payment, — ^may  be  taken  distributively,  and  as 
being  a  plea,  alleging  as  to  each  part  of  the  plaintiff's  demand,  that  the 
defendant  had  no  assets.     If  this  be  so,  then  the  plea  will  be  an  answer 
to  the  parts  of  the  plaintiff's  declaration  extending  beyond  the  165/., 
but  is  to  be  considered  as  disproved  so  far  as  relates  to  that  amount 
The  consequence  is  that  the  verdict  must  be  restricted  to  165/.(i) 

(a)  Nor  would  the  form  of  action  have  admitted  such  a  plea. 
(6)  This  excludes  the  first  quarter :  supra,  748  (a). 
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Williams,  J.  I  think  my  duty  at  the  trial  was,  to  construe  the  plea 
so  as  to  make  it  good  after  verdict,  that  is  to  say,  that  the  premises  were 
of  no  value.  The  jury  were  fully  warranted  by  the  evidence,  in  finding 
that  the  defendant  might  have  received  profit  from  the  premises,  to  the 
amount  of  165{. 

With  regard  to  the  other  point,  I  feel  considerable  doubt ;  but  on  the 
whole,  I  think  that  the  plea  may  be  considered  as  falling  within  the  class 
of  pleas  that  may  be  taken  distributively,  which  will  meet  the  justice  of  the 
case. 

The  verdict  will  therefore  stand  for  1657.  Rule  discharged. 


♦CROWTHER  V.  SOLOMONS.    Dee.  6.  [•758 

Upon  the  defendant's  refusal,  after  notice,  to  produce  at  the  trial  the  original  of  an  agreement 
on  which  the  plaintiflf  relief,  a  witness  for  the  plaintiff  produced  an  unstamped  copy  ;  but,  on 
his  cross-examination,  he  stated  that  the  original  agreement  was  not  stamped  at  the  time  it 
was  executed  and  acted  upon ;  and  it  appeared  that  the  plaintiff's  attorney  had  had  inspec- 
tion of  the  original  shortly  before  the  action  :— 

HeM,  that  the  presumption  of  the  document's  being  regularly  stamped, — which  would  have 
arisen  firom  the  defendant's  refusal  to  produce  it, — ^being  thus  rebutted,  the  copy  was  pro- 
perly rejected. 

Trover,  for  two  hundred  blankets.  Pleas, — ^first,  not  guilty, — second- 
ly, not  possessed. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London, 
after  Michaelmas  term,  1847.  It  appeared,  that,  in  1846,  the  plaintiff 
deposited  with  the  defendant  ninety-two  pairs  of  blankets  as  security 
for  a  loan  of  257.,  of  which  2Z.  10«.  was  at  the  time  retained  for  interest. 

The  plaintiff's  clerk,  who  was  called  as  a  witness  on  the  plaintiff's 
behalf,  stated  that  he  made  out  an  invoice  of  the  goods,  with  a  memo- 
randum at  the  bottom  stating  that  the  25Z.  had  been  borrowed  on  them, 
and  that  they  were  to  be  restored  on  its  repayment ;  and  that  he  kept  a 
copy  of  the  document. 

The  defendant  had  had  notice  to  produce  the  invoice  and  memoran- 
dum ;  but,  when  called  on  to  produce  it,  he  declined  to  do  so.  The 
plaintiff  thereupon  tendered  the  copy  in  evidence.  It  was  objected,  on 
the  part  of  the  defendant,  that  the  copy  was  not  admissible,  the  original 
not  being  stamped. 

It  was  admitted  by  the  plaintiff's  witness  that  the  document  was  ori- 
ginally unstamped ;  and  the  plaintiff  had  had  inspection  of  it  a  short 
time  before  the  trial.  But  it  was  insisted,  for  the  plaintiff,  that  it  was 
not  competent  to  the  defendant,  in  whose  possession  the  document  was, 
and  who  refused  to  produce  it,  to  object  that  it  was  unstamped ;  and 
that,  if  necessary,  the  court  would  presume  it  stamped. 

*The  learned  judge  declined  to  receive  the  copy,  and  the  plain-  r^freg 
tiff  was  nonsuited. 

WtiynSj  Serjt.,  in  Hilary  term  last,  pursuant  to  leave  reserved  at  the 
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trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff.  [T\'ildb, 
C.  J.,  observed  :  The  nonsuit  proceeded  on  this, — that  the  plaintiff  was 
seeking  to  recover,  on  the  ground  that  the  goods  were  pledged  on  cer- 
tain terms  that  were  reduced  into  writing,  and  the  written  document  was 
not  produced.  And  he  referred  to  Reed  v.  Deere^  7  B.  &  C.  261,  and 
Fielder  v.  Ray,  6  Bingh.  332,  3  M.  &  "P.  669.] 

Byle%y  Serjt.,  and  Fitzpatrick^  now  showed  cause.  When  a  document 
which  is  properly  called  for,  is  not  produced,  a  presumption  may  arise, 
in  the  absence  of  evidence  to  the  contrary,  that  it  was  duly  stamped. 
But  where,  as  here,  it  is  distinctly  proved  that  the  document  once  exist-- 
ed  without  a  stamp,  the  presumption  that  it  is  stamped  at  the  time  it  is 
called  for,  is  rebutted.  [Maule,  J.  Is  that  so,  where  the  paper  is  in 
court,  in  the  possession  of  the  party  who  relies  on  the  objection  that  it 
is  unstamped  ?]  The  circumstance  of  its  being  in  court  makes  no  differ- 
ence :  the  party  who  seeks  to  use  it,  must  prove  it  stamped.  Crisp  v. 
AndersoTij  1  Stark,  N.  P.  G.  35,  is  precisely  in  point.  That  was  as- 
sumpsit for  work  and  labour.  The  plaintiff  proved  work  done  by  him  to 
the  amount  of  near  48^.,  on  board  the  ship  Brunswick,  for  the  defend- 
ant ;  and  he  also  proved  that  a  sky-light  had  been  delivered  by  him  to 
the  defendant,  which  the  latter  had  sent  back,  alleging  (which  was  not 
the  fact)  that  it  was  made  of  improper  materials.  The  defence  was,  that, 
by  a  written  agreement  between  the  parties,  the  price  of  the  work,  ez- 
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elusive  of  the  sky-light,  was  to  be  *472.  and  a  fraction,  one  half 


of  which  was  to  be  paid  when  the  work  was  done,  and  the  other 
at  a  period  which  had  not  then  expired,  and  that,  as  the  defendant  had 
paid  more  than  one  half,  t.  e.  the  sum  of  24Z.,  into  court,  and  as  the 
plaintiff  had  not  proved  any  order  for  the  sky-light,  the  plaintiff  ought 
to  be  nonsuited.  This  agreement  having  been  proved,  the  Attorney- 
General,  for  the  plaintiff,  proposed  to  give  in  evidence  a  copy  of  an 
agreement  relating  to  the  sky-light,  the  original  having  been  shown  to  be 
in  the  hands  of  the  defendant,  Campbell^  contrdy  objected,  that,  before 
an  unstamped  copy  could  be  read,  it  was  necessary  to  prove  that  the 
original  agreement  was  stamped.  But  Lord  ELLENBOROuaH  said :  *^  Am 
I  to  presume  that  this  agreement  is  unstamped,  in  favour  of  a  defendant 
who  refuses  to  produce  it  ?  I  ought  rather  to  presume  omnia  ritt  aeto, 
particularly  after  notice.  I  shall  assume  it  to  have  been  stamped,  «4i- 
til  the  contrary  appear,**  The  witness  stating  that  the  original  was  not 
stamped,  the  evidence  was  rejected. 

Lushj  in  support  of  the  rule.  As  a  general  rule,  the  party  who 
objects  that  a  document  is  not  duly  stamped,  is  bound  to  prove  the  fact* 
What  is  the  presumption,  where  the  document  is  in  the  hands  of  a  partj 
who  declines  to  produce  it,  after  notice  ?  Is  the  court  to  presume  that 
he  keeps  it  back  because  it  is  unstamped,  when,  if  the  fact  be  so,  his 
producing  it  will  be  in  his  own  favour  ?  If  the  argument  on  the  other 
side  be  correct,  a  plaintiff  never  can  prove  a  document  that  is  in  th« 
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hands  of  his  adversary.  [Maule,  J.  The  non-production  may  be  at- 
tributable to  some  other  cause  than  its  being  unstamped.  Wilde,  C.  J. 
It  had  been  suggested  in  the  course  of  the  cause,  that  the  paper  had 
been  tampered  with  by  the  defendant.]  The  party  who  has  an  agree- 
ment in  his  possession  has  twenty-one  *days(a)  within  which  to  r^^jQ-i 
stamp  it,  without  payment  of  any  penalty ;  and  he  may  stamp  ^ 
it  at  any  time,  on  payment  of  a  penalty.  Why  should  the  court  be  called 
upon  to  presume  that  the  defendant  has  failed  to  do  what  it  was  his  duty 
to  do  ?  [Wilde,  G.  J.  You  had  inspection  of  the  agreement  shortly 
before  the  tri&l.  If  it  was  stamped,  you  had  the  means  of  proving  the 
fact.]  The  circumstance  of  the  attorney *s  clerk  having  seen  the  instru- 
ment, cannot  make  any  difference  as  to  the  rule  of  evidence.  It  was 
not  competent  to  the  defendant's  counsel  to  ask  about  the  stamp.  That 
is  as  much  a  part  of  the  contents  of  the  instrument  as  the  words  con- 
tained in  it.  [Maule,  J.  The  question  was  put  without  objection  in 
Crisp  V.  Anderson,']  That  is  a  mere  nisi  prius  decision  :  and  the  point 
was  never  raised.  [V.  Williams,  J.  Crisp  v.  Anderson  has  undoubt- 
edly  been  acted  upon  for  many  years.] 

Wilde,  G.  J.  It  seems  to  me  that  the  course  that  was  taken  at  nisi 
prius,  was  correct.  It  appeared  in  evidence,  that  the  instrument  in  ques- 
tion was  not  stamped  when  the  parties  acted  upon  it,  and  the  money  was 
advanced.  The  presumption,  therefore,  that  the  parties  had  acted  in  • 
the  ordinary  and  proper  course,  did  not  arise, — the  fact  of  the  absence 
of  a  stamp  being  distinctly  proved.  Was  there,  then,  any  duty  on  the 
defendant  to  get  the  instrument  stamped?  In  the  case  of  receipts,  a 
party  who  uses  unstamped  paper  incurs  a  penalty :  but  there  is  no  penalty 
imposed  for  not  stamping  an  agreement ;  the  law  merely  says,  that,  if 
the  parties  do  not  stamp  it  within  a  limited  time,(a)  *it  shall  not  r^crgo 
be  made  available  in  evidence,  except  tipon  payment  of  a  certain  ^ 
penalty.  In  the  present  case,  was  it  intended  that  this  instrument  should 
be  stamped  ?  And,  if  so,  whose  duty  was  it  to  cause  it  to  be  stamped  ? 
Glearly,  the  borrower's.  Why  should  the  defendant  get  it  stamped  ?  It 
does  not  appear  that  he  ever  had  occasion  so  to  use  the  instrument  as 
to  make  it  his  interest  to  cause  it  to  be  stamped.     It  is  said,  it  was  in 

(a)  The  7  SlS  Vict.  c.  21,  by  a.  1  repeals  the  ibnner  duty  upon  agreement!  (under  55  G.  3, 
c.  184),  and  by  a.  2,  impoaea  a  duty  of  2t.  6d.  thereon,  ^natead  of  the  old  duty  of  20t.  And  the 
5th  aection  enacta,  "  that,  if  any  agreement,  or  minute  or  memorandum  of  an  agreement  charge- 
able with  duty  under  thia  act,  ahall  be  engroaaed,  written,  or  printed  upon  vellum,  parchment, 
or  paper  not  duly  atamped  according  to  law,  and  auch  agreement,  minute,  or  memorandum 
ahall  be  brought  to  the  commiaaionera  of  atampa  and  taxea,  or  to  any  of  their  officera  appointed 
or  authorised  to  receive  the  aame,  to  be  atamped,  together  with  the  duty  payable  thereon, 
within  fourteen  daya  after  auch  agreement,  minute,  or  memorandum  ahall  have  been  made  or 
entered  into,  it  ahall  be  lawful  for  the  said  commiaaionera,  and  they  are  hereby  required,  to 
cauae  the  aame  to  be  atamped  without  the  payment  of  any  penalty:  Provided  alwaya,  that  if 
auch  agreemf  nt,  minute,  or  memorandum  ahall  not  be  brought  to  be  atamped  aa  afbreaaid 
within  the  time  hereinbefore  preacribed  and  limited  for  tbat  purpoae,  there  ahall  be  payable, 
by  way  of  penalty,  on  the  atamping  thereof,  the  aum  of  10/.  over  and  above  the  duty  chargea- 
ble thereon." 
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court,  and  that  it  was  the  defendant's  interest  to  produce  it,  to  show  that 
it  was  unstamped.  In  the  course  of  the  cause,  it  had  been  imputed  to 
the  defendant  that  he  had  been  tampering  with  the  paper.  He  might, 
therefore,  have  been  well  advised  to  decline  to  produce  it.  We  cannot 
divine  or  measure  his  reasons  for  not  producing  it.  It  appears  that  the 
document  was  shown  to  a  clerk  of  the  plaintiff's  attorney  a  few  days 
before  the  commencement  of  the  action.  If  it  was  stamped  then,  the 
plaintiff  could  have  proved  that  fact.  The  plaintiff  thus  having  the 
means  of  showing  the  true  state  of  the  document  a  short  time  before  the 
commf'^cement  of  the  action,  I  think  the  presumption  is  6trong  that  it 
remained  unstamped.  Although  I  feel  the  force  of  some  of  the  remarks 
*78^1  ^^^^  ^^^^  been  made  *by  the  plaintiff's  counsel,  I  think  the  facta 
of  the  present  case  prevent  their  having  the  effect  they  might 
have  had  under  a  different  state  of  circumstances.  It  is  very  ingeniously 
suggested  that  the  only  mode  of  proving  whether  a  document  is  stamped 
or  not,  is,  by  producing  it.  What  does  that  suggestion  amount  to  ?  The 
plaintiff  is  to  sustain  his  case.  This  he  can  only  do  by  producing  the 
agreement.  Whose  duty  is  it  to  show  what  stamp  is  impressed  on  it  ? 
Why,  clearly,  that  of  the  party  who  has  occasion  to  set  it  up.  It  appears 
to  me,  however,  that  the  practice  upon  which  I  acted  at  nisi  prius,  is  so 
universal  and  so  inveterate,  that  the  objection  cannot  be  taken  at  this 
.  time  of  day.  I  therefore  think  the  rule  for  setting  aside  the  nonsuit 
should  be  discharged. 

Maulb,  J.     I  also  think  that  the  lord  chief  justice  came  to  a  right 
conclusion  as  to  the  matter  of  fact  before  him,  viz.  whether  the  document 
in  question  was  properly  stamped.     As  to  the  admissibility  of  the  evi- 
dence, the  suggestion  of  Mr.  Ltishy  if  well  founded,  would  have  prevented 
the  decision  in  Orisp  v.  Andersen,     There,  a  copy  of  an  agreement  was 
produced  on  the  part  of  the  plaintiff,  the  original  being  in  the  defendant's 
possession,  and  the  defendant  refusing  to  produce  it,  on  notice.     It  was 
objected,  for  the  defendant,  that,  before  an  unstamped  copy  could  be 
read,  it  was  necessary  for  the  plaintiff  to  prove  that  the  original  agree- 
ment was  stamped.     But  Lord  Ellenborough  said  he  would  assume  it 
to  have  been  stamped,  until  the  contrary  appeared.     And  the  witness 
stating  that  the  original  was  not  stamped,  the  evidence  was  rejected. 
It  is  contended,  on   the  present  occasion,  that  the  existence  and  the 
amount  of  the  stamp,  form  a  portion  of  the  contents  of  the  instrument 
and  that  the  defendant  cannot  give  in  evidence  the  contents  without  pro- 
*7641  ^'^^^'^g  *^^^  document.     If  that  objection  were  a  valid  one,  it 
^  clearly  would  have  availed  in  Ortap  v.  Anderson.     I  think  that 
case  is  sustainable  on  this  ground, — that  the  plaintiff,  having  given  the 
defendant  notice  to  produce  the  agreement,  was  entitled,  upon  its  non- 
production  by  the  latter,  to  give  secondary  evidence  of  its  contents ; 
and  the  witness  who  states  the  contents,  is  open  to  cross-examination  as 
to  whether  the  contents  are  not  different  from  what  he  had  at  first,  on 
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his  examination  in  chief,  alleged,  and,  as  I  conceive,  inter  alia^  whether 
there  was  not  an  insufficient  stamp,  or  a  total  absence  of  stamp.  I 
therefore  think  the  case  does  not  fall  within  the  objection  that  has  been 
urged  by  Mr.  Lu%h. 

y.  Williams,  J.  I  am  of  the  same  opinion.  I  agree  with  Mr. 
Lu9h  that  the  onu%  of  satisfying  the  Lord  Chief  Justice  that  the  docu- 
ment in  question  was  unstamped,  lay  on  the  defendant.  In  Hart  v. 
Hart^  1  Hare,  1,  an  objection  had  been  made  to  the  reception  of 
secondary  evidence  of  the  contents  of  a  lost  instrument  which  required 
a  stamp,  without  proof  that  the  original  was  duly  stamped :  and  Wig- 
ram,  y.  C,  said :  ''  At  the  close  of  the  argument,  I  expressed  myself 
strongly  against  this  objection ;  and,  after  an  examination  of  the 
authorities  upon  the  subject,  I  find  my  previous  impressions  confirmed. 
Mr.  Starkie,  indeed,  says,(a)  that,  previous  to  the  admission  of  secondary 
evidence  to  prove  the  contents  of  a  deed  or  other  instrument  which  has 
been  lost  or  destroyed,  evidence  is  necessary  to  show  that  it  was  properly 
stamped.  He  does  not,  however,  refer  to  any  cases  which  support  that 
proposition.  Mr.  Phillips,  in  his  book  on  evidence,(i)  says :  ^  Where  an 
unstamped  copy  of  an  instrument  is  '^'produced,  as  secondary  evi-  r^^^r 
dence,  it  may,  under  various  circumstances,  be  presumed  that  the 
original  was  stamped.'  The  special  circumstances  of  the  cases  of  The 
King  v.  The  Inhabitants  of  Long  Brtckby^  7  East,  45,  and  Crisp  v. 
Anderson^  1  Stark.  N.  P.  C.  35,  may  explain  the  apparent  caution  with 
which  Mr.  Phillips  has  expressed  himself.  But  the  late  case  of  Pooley 
V.  Croodwinj  4  Ad.  &  E.  94,  leaves  no  doubt  upon  my  mind  as  to  the 
correctness  of  the  conclusion  I  have  come  to.  It  is  manifest  that  the 
greatest  injustice  might  ensue,  if,  in  the  case  of  a  lost  instrument,  the 
presumption  of  regularity,  upon  a  merely  collateral  point,  were  not 
raised  in  favour  of  the  parties  claiming  under  it.  The  proposition  on 
which  I  rely,  i8,(0)  not  that  the  copy  of  an  unstamped  instrument  may 
be  given  in  evidence  where  the  original  is  lost — The  King  v.  The  Inhabi- 
tants of  Castlemorton,  8  B.  &  Aid.  688  ;  Rippiner  v.  Wright,  3  B.  &  Aid. 
478 ;  but  that  the  onus  of  proving  the  want  of  a  stamp,  lies  upon  the 
party  who  raises  the  objection.  The  principles  upon  which  courts  of 
law  refuse  to  admit  secondary  evidence  of  the  contents  of  written  instru- 
ments, have  no  application  to  an  objection  which  arises  only  under  the 
policy  of  the  revenue  laws."  I  am  of  opinion  that  the  case  of  Crisp  v. 
Anderson  is  good  law ;  and  that  the  Lord  Chief  Justice  in  this  case  had 
an  undoubted  right  to  take  into  consideration  the  evidence  given  by  the 
plaintiff's  witness  on  cross-examination.  The  only  question  is  whether 
there  was  anything  in  the  case  that  should  have  led  him  to  conclude,  that, 
though  the  instrument  had  at  first  been  without  a  stamp,  a  stamp  had 

(a)  2  Stark.  Cvid.  2d  edit.  p.  770. 
•  6)  Referring  to  2  Phill.  Evid.,  8th  edit.  p.  683. 

«r)  Q.  d.    What  I  rely  ou,  is,  that  the  rule  ia, — ^not  that  the  copy  of  an  unstamped  instru- 
ment may  be  given,  dec. 

2R 
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since  been  affixed  to  it.    I  see  no  reason  why  he  should  hare  come  to 
any  such  conclusion.  Rule  discharged. 


^„f,f,^  *ALEXANDER  v.  MACKENZIE,  Public  Officer  of  The  NEW- 
'     -'       CASTLE-UPON-TTNE  JOINT-STOCK  BANKING  COM- 
PANY.   Dec.  7. 

The  acceptance  or  endorsement  of  a  bill  of  exchange  expressed  to  be  **  per  procuration/*  is  a 
notice  to  the  endorsee  that  the  party  so  accepting  or  endorsing,  professes  to  act  under  an 
authority  from  some  principal,  and  imposes  upon  the  endorsee  the  duty  of  ascertaining  that 
the  party  so  accepting  or  endorsing,  is  acting  within  the  terms  of  such  authority. 

Assumpsit.  The  declaration  stated  that  one  William  Campbell 
Gillan,  on  the  14th  of  May,  1846,  made  his  bill  of  exchange  in  writing, 
and  directed  the  same  to  certain  persons  trading  under  the  name,  style, 
firm,  and  description  of  The  Owners  of  the  Whitworth  Colliery,  London, 
and  so  designated  in  the  said  bill, — ^whose  names  were  unknown  to  the 
plaintiff, — and  thereby  required  the  said  last-mentioned  persons  to  pay 
to  the  order  of  the  said  William  Campbell  Gill^n,  2«50/.  nine  months 
after  the  date  thereof ;  that  the  said  persons  to  whom  the  said  bill  was 
so  directed  as  aforesaid,  to  wit,  by  one  Archibald  Dunlop,  accepted  the 
same,  payable  at  Messrs.  Hankey  &  Go.'s,  bankers;  that  the  said 
drawer  then  endorsed  the  said  bill  to  certain  persons  united  in  co- 
partnership and  carrying  on  the  business  of  bankers  at,  &c.,  under  the 
style  and  firm  of  The  Newcastle-upon-Tyne  Joint-Stock  Banking  Com- 
pany, who  then  endorsed  the  same  to  the  plaintiff;  and  that  the  said 
persons  to  whom  the  said  bill  was  so  directed,  did  not  pay  the  same 
when  due,  although  the  said  bill  was  duly  presented  for  payment  at 
Messrs.  Hankey  &  Co.'s,— of  all  which  the  said  persons  so  united  in  co- 
partnership as  last  aforesaid,  had  due  notice,  &c. 

Plea, — amongst  others, — that  the  said  persons  so  united  in  co-partner- 
ship as  in  the  declaration  mentioned,  did  not  endorse  the  said  bill  of 
exchange  to  the  plaintiff,  in  manner  and  form  as  in  the  said  declaration 
'('7671  ^^'^S^^  ?  "^concluding  to  the  country.  Issue  thereon.  There  was 
also  a  traverse  of  the  endorsement  by  the  defendants,  and  a 
traverse  of  the  presentment  of  the  bill. 

The  cause  was  tried  before  V.  Williams,  J.,  at  the  sittings  in  Lon- 
don, in  Trinity  term,  1847.  The  bill  in  question  was  in  the  following 
form : — 


(( 


" ^6250  0  0  „|| ^1  London,  May  14,  1846. 

Nine  months  after  date,  pajl^  lie  to  my  order  the  sum  of  250/., 


value  received  in  colliery  pur-  |c5l^  |  chase. 


'To  the  owners  of  The  Whit-||||l        *'W.  Campbell  Gillan. 
worth  Colliery,  London."         !|c^| 
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The  bill  bore  the  following  endorsements : — 

"  W.  Campbell  Gillan."  Per  proc.  Newcastle-upon-Tyne  Joint-stock 
Banking  Company,  H.  Bleckley,  Manager/' 

The  bill,  it  was  suggested,  was  drawn  by  Gillan  for  his  own  accommo- 
dation, and  by  him  endorsed  to  Bleckley,  who,  as  manager  of  The  New- 
castle-upon-Tyne Joint-Stock  Banking  Company,  endorsed  it,  and  deli- 
vered it  back  to  Gillan. 

It  was  proved  that  the  bill,  so  indorsed,  came  to  the  hands  of  the 
plaintiff  on  the  7tir  of  September,  1846,  through  one  Lindo,  who 
received  it,  for  value,  from  Gillan.  And  there  was  evidence  of  its  due 
presentment,  and  of  notice  of  dishonour  tp  the  proper  parties. 

Bleckley,  the  manager,  had  authority  to  draw,  accept,  and  endorse 
bills  on  account  of  The  Newcastle-upon-Tyne  Joint-Stock  Banking 
Company.     The  business  of  the  bank  ceased  in  January,  1846. 

Lindo,  who  was  called  as  a  witness,  produced  two  other  bills  of  ex- 
change, endorsed  like  the  bill  in  ^question,  one  before,  the  other  r^ijc^o 
after,  the  bank  stopped  payment,  upon  which  actions  had  been  ^ 
brought,  and  which  had  been  paid  by  the  bank. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that,  as  a  bond  fide  holder 
for  value,  he  had  nothing  to  do  with  any  irregularity  by  Bleckley,  the 
manager,  in  the  execution  of  the  general  authority  confided  to  him  by 
the  bank. 

On  the  other  hand,  it  was  insisted,  that,  whatever  authority  Bleckley 
might  have  had,  was  to  be  exercised  only  for  the  benefit  of  his  em- 
ployers, and  did  not  enable  him  to  give  currency  in  their  names  to 
accommodation  bills ;  and  that,  at  all  events,  his  authority  was  at  an  end 
on  the  stoppage  of  the  bank. 

The  learned  judge  left  it  to  the  jury  to  say  whether  Bleckley  had  a 
general  authority  to  draw,  accept,  and  endorse  bills  on  account  of  the 
bank,  whether  he  endorsed  this  bill  by  authority  of  the  bank,  and 
whether  his  authority  was  revoked  by  the  stoppage  of  the  bank, — telling 
them,  that,  if  he  had  a  general  authority,  an  innocent  endorsee  for  value 
ought  not  to  be  prejudiced  by  any  irregularity  in  bis  mode  of  exercising 
it. 

The  jury  returned  a  verdict  for  the  defendant. 

ByUs^  Serjt.,  in  Trinity  term,  1847,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection,  and  that  the  verdict  was  agains^ 
evidence.  He  submitted  that  the  learned  judge  should  not  have  left  thu 
case  to  the  jury  without  pointing  out  to  them  the  distinction  between  & 
general  and  a  special  authority :  and  he  cited  Whitehead  v.  Tuckett^  15 
East,  400.  [WiLDB,  C.  J.,  referred  to  Attwood  v.  MunningSj  7  B.  &  C. 
278,  1  Mann,  k  R.  66.] 

Bovill  now  showed  cause.  The  evidence  shows  clearly  that  Bleckley 
had  no  authority  to  endorse  this  bill,  so  as  "^to  bind  the  Newcastle-  r^frgo 
npon-Tyne  Joint-Stock  Banking  Company.     The  bank  stopped 
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payment  in  January,  1846.  The  form  of  the  endorsement  here  gare 
distinct  notice  to  all  the  world  that  Bleckley's  authority  to  endorse  was 
limited.  The  only  proof  of  an  exercise  of  authority  by  him  to  endorse 
after  January,  was,  in  the  presence  of  Gibson,  the  managing  director. 
An  agent,  acting  under  a  special  or  limited  authority,  cannot  bind  his 
principal  by  an  act  done  by  him  beyond  the  scope  of  such  limited  autho- 
rity :  Fenn  v.  Harrison^  8  T.  R.  767.  So,  in  Gardner  v.  Baillie^  6  T. 
R.  591,  a  power  of  attorney  given  by  an  executrix  to  act  for  her  a» 
exectUriXy  was  held  not  to  authorize  the  accepting*  of  bills  of  exchange 
to  charge  her  in  her  own  right,  though  for  debts  due  from  her  testator. 
Attwood  V.  Munningn  is  a  strong  authority  for  the  defendant.  There, 
^.  B.,  who  carried  on  business  on  his  own  account,  aud  also  in  partner- 
ship, went  abroad,  and  gave  to  certain  persons  in  this  country,  two 
powers  of  attorney,  by  the  first  of  which  authority  was  given,  for  him 
and  in  his  name^  and  to  his  use^  to  do  certain  specific  acts  (and,  amongst 
others,  to  endorse  bills,  &c.),  and  generally  to  act  for  him  as  he  might  do 
if  he  were  present ;  and  by  the  second,  authority  was  given  "  for  him 
and  on  his  behalf  to  accept  bills  drawn  on  him  by  his  agents  or  corre- 
spondents." C.  D.,  one  of  A.  B.'s  partners  (and  who  acted  as  his  agent), 
in  order  to  raise  money  for  payment  of  the  creditors  of  the  joint  concern, 
drew  a  bill,  which  the  attorney  accepted  in  A.  B.'s  name  hy  procuratvm. 
Iti  an  action  against  A.  B.  by  the  endorsee  of  the  bill, — it  was  held, 
first,  that  the  right  of  the  endorsee  depended  upon  the  authority  given 
to  the  attorney;  secondly,  that  the  power  applied  only  to  A.  B.*s  indi- 
vidual, and  not  to  his  partnership,  affairs ;  thirdly,  that  the  special  power 
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to  accept,  extended  only  '''to  bills  drawn  by  an  agent  in  that 


capacity,  and  that  C.  D.  did  not  draw  the  bill  in  question  as 
agent,  but  as  partner ;  and,  lastly,  that  the  general  words  in  the  power 
of  attorney,  were  not  to  be  construed  at  large,  but  as  giving  general 
powers  for  the  carrying  into  effect  the  special  purposes  for  which  thej 
were  given.  Batlet,  J.,  said :  ^^  This  was  an  action  upon  an  accept- 
ance purporting  to  be  by  procuratum^  and,  therefore,  any  person  taking 
the  bill,  would  know  that  he  had  not  the  security  of  the  acceptor's  sig- 
nature, but  of  the  party  professing  to  act  in  pursuance  of  an  authority 
from  him.  A  person  taking  such  a  bill  ought  to  exercise  due  caution ; 
for,  he  must  take  it  upon  the  credit  of  the  party  who  assumes  the  autho- 
rity to  accept,  and  it  would  be  only  reasonable  prudence  to  require  the 
production  of  the  authority."  Holrotd,  J.,  said :  "  The  word  procura- 
tion gave  due  notice  to  the  plaintiffs,  and  they  were  bound  to  ascertain, 
before  they  took  the  bill,  that  the  acceptance  was  agreeable  to  the 
authority  given."  And  Littledale,  J.,  added:  ^^It  is  said  that  third 
persons  are  not  bound  to  inquire  into  the  making  of  a  bill ;  but  that  is 
not  so  when  the  acceptance  appears  to  be  by  procuration."  The  autho- 
rity of  that  case  was  distinctly  recognised  and  acted  upon  in  Withington 
V.  Herring,  5  Bingh.  442,  3  M.  &  P.  30. 


6  MANNING,  GRANGER,  &  SCOTT.  770 

ByleSj  Serjt.,  and  H  Jones,  in  support  of  the  rule.  To  hold  the  co- 
partnership not  to  be  bound  by  an  endorsement  made  under  such  cir- 
cumstances as  were  proved  in  this  case,  will  be  going  further  than  any 
case  has  yet  gone.  The  facts  were  these : — Bleckley  was  the  general 
manager  of  the  bank.  Down  to  the  time  the  bank  stopped  payment,  he 
had  always  endorsed  bills  in  the  form  in  which  this  bill  was  endorsed ; 
and  there  was  evidence,  that,  after  the  stoppage  of  the  bank,  he 
^continued  so  to  endorse,  and  that  the  bank  had  actually  paid  r«*7iTi 
bills  endorsed  by  him  since  that  event,  to  the  amount  of  100,000Z. 
and  upwards.  And  it  was  further  proved,  that  two  bills,  which  were 
produced,  endorsed  in  the  same  way,  had  been  paid  by  the  bank  to  one 
Lindo.  It  is  clear,  therefore,  that  Bleckley  was,  for  this  purpose,  the 
general  agent  of  the  bank :  and,  if  he  has  exceeded  the  powers  conferred 
upon  him,  the  consequences  must  fall  upon  those  who  employed  him, 
and  not  upon  strangers,  who  dealt  with  the  bank  in  ignorance  of  the 
existence  of  any  limit  to  his  power.  Dr.  Story,  in  his  Commentaries  on 
the  Law  of  Agency,  in  treating  of  the  extent  of  the  agent's  authority, 
says,  §  126,  p.  99 :  "  Before  quitting  this  subject,— of  the  nature  and 
extent  of  the  authority  of  agents, — it  seems  proper  to  refer  again  to 
what  has  been  already  incidentally  stated,  the  distinction  commonly  taken 
between  the  case  of  a  general  agent  and  that  of  a  special  agent,  the 
former  being  appointed  to  act  in  his  principal's  affairs  generally,  and  the 
latter  to  act  concerning  some  particular  object.  In  the  former  case,  the 
principal  will  be  bound  by  the  acts  of  his  agent  within  the  scope  of  the 
general  authority  conferred  on  him,  although  he  violates,  by  those  acts, 
his  private  instructions  and  directions,  which  are  given  to  him  by  the 
principal,  limiting,  qualifying,  suspending,  or  prohibiting  the  exercise"" 
of  such  authority  under  particular  circumstances.  In  the  latter  case, 
if  the  agent  exceeds  his  special  and  limited  authority  conferred  on  him, 
the  principal  is  not  bound  by  his  acts ;  but  they  become  mere  nullities, 
80  far  as  he  is  concerned ;  unless,  indeed,  he  has  held  him  out  as  pos- 
sessitig  a  more  enlarged  authority."  So,  in  Smith's  Mercantile  Law,(a) 
it  is  '''laid  down,  that,  when  the  authority  given  by  the  principal  r4c^>7.9 
to  his  agent  "  is  to  be  inferred  from  the  conduct  of  the  principal, 
that  conduct  furnishes  the  only  evidence  of  its  extent,  as  well  as  of  its 
existence ;  and,  in  solving  all  questions  on  this  subject,  the  general  rule 
is,  tJiat  the  extent  of  the  agent* %  authority  is  {as  between  his  principal 
and  third  parties)  to  be  measured  by  the  extent  of  his  usual  employment; 
for,  he  who  accredits  another  by  employing  him,  must  abide  by  the 
effects  of  that  credit,  and  will  be  bound  by  contracts  made  with  innocent 
third  persons,  in  the  seeming  course  of  that  employment,  and  on  the 
faith  of  that  credit,  whether  the  employer  intended  to  authorize  them 
or  not ;  since,  where  one  of  two  innocent  persons  must  suffer  by  the  fraud 
of  8  third,  he  who  enabled  that  third  person  to  commit  the  fraud,  should 

(a)  4tb  edit.,  by  Dowdeswell,  116. 
VOL,  VI.— 60  2  R  2 
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be  the  sufferer.'*  And  in  Paley  on  Principal  and  Agent,  3d  edit.  198, 
it  is  said :  '^  There  may  be  many  cases  in  which  the  acts  of  an  agent, 
though  not  in  conformity  to  his  authority,  may  yet  be  binding  upon  his 
employer,  who  is  left  in  such  cases  to  seek  his  remedy  against  his  own 
agent. ' '  The  business  of  the  bank  could  not  be  carried  on  without  giving  to 
the  manager  extensive  powers :  and  here  the  evidence  was  reasonably  suffi- 
cient to  show  that  Bleckley  was  their  general  agent.    In v.  ffarri- 

son,  12  Mod.  346  ;(a)  a  servant  had  power  to  draw  bills  of  exchange  in  hia 
master's  name,  and  afterwards  was  turned  out  of  the  service:  and,  per 
Holt,  G.  J. :  ''  If  he  draw  a  bill  in  so  little  time  after  that  the  world 
cannot  take  notice  of  his  being  out  of  service,  or  if  he  were  a  long  time 
out  of  his  service,  but  that  kept  so  secret  that  the  world  cannot  take  notice 
of  it,  the  bill,  in  those  cases,  shall  bind  the  master."  So,  here,  the 
*7731  '^^^^^^^^  judge  ought  to  have  left  it  to  the  jury  to  say  whether 
"^  or  not  the  plaintiff  knew,  when  he  took  the  bill  with  Bleckley's 
endorsement,  that  the  bank  had  stopped  payment  before  it  was  endorsed: 
and,  if  they  had  found  that  he  was  aware  of  that  fact,  that  would  have 
led  to  the  conclusion  that  he  knew  that  Bleckley's  authority  was  revoked. 
In  Gardner  v.  Baillie,  there  was  a  clear  excess  of  authority :  and,  in 
Attwood  V.  MunningSy  the  simple  question  was,  whether  the  acceptance 
was  within  the  authority  proved.  In  Barber  v.  Cringell,  3  Esp.  N.  P. 
C.  60,  it  was  held,  that,  if  the  defendant  sets  up  as  a  defence  to  an 
action  on  a  bill  of  exchange,  that  it  has  been  forged,  and  proves  it  to  be 
80,  it  will  be  a  good  answer  for  the  plaintiff  to  show  that  the  defendant 
had  paid  other  bills  of  the  same  party  under  similar  circumstances. 
Attwood  V.  Munnings  and  Withington  v.  Herring  are  relied  on  to  show 
that  the  circumstances  of  the  endorsement  purporting  to  be  ''  per  pro- 
curation," was  a  suflScient  notice  to  a  party  dealing  with  the  bill,  that 
the  party  endorsing  it  did  so  by  virtue  of  some  special  authority,  and 
that  the  onu%  of  ascertaining  its  extent  lay  on  him.  There  is,  however, 
no  case  which  shows  that  a  limited  authority  is  to  be  implied  from  the 
use  of  those  words.  * 

CoLTMAN,  J.(i)  I  am  of  opinion  that  this  rule  must  be  discharged. 
The  case  is  to  be  dealt  with  as  if  the  bank  had  not  suspended  payment. 
Any  house  may  allow  a  clerk  to  endorse  billei  of  exchange  in  the  name 
and  on  account  of  the  firm,  and  so  give  currency  to  them  notwithstand- 
ing any  secret  limitation  of  his  authority.  If  this  banking  company 
had  been  in  the  habit  of  allowing  their  cashier  or  manager  to  endorse 
bills  on  their  behalf,  that  would  have  imported  a  general  authority,  and 
*7741  ^^^  public  would  not  have  been  *bound  to  inquire  into  the  cir- 
cumstances or  the  precise  extent  of  such  authority.  They  have 
not,  however,  done  so  here.  But,  in  every  instance,  the  endorsement, 
by  the  form  of  it,  bears  an  intimation  to  the  public,  that  the  manager 

(a)  Cited  Chitty  on  Bills,  32. 

(6)  Wilde,  C.  J.,  was  absent,  on  account  of  indisposition. 
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acts  under  a  special  authority :  and  therefore  the  persons  into  whose 
hands  the  hills  might  come,  were  bound  to  see  that  the  authority  wap 
properly  pursued.  Baylby,  J.,  says,  in  Attwood  v.  Munnings^  7  B.  & 
G.  285  :  ^'  This  was  an  action  upon  an  acceptance  importing  to  be  by 
procuration,  and  therefore  any  person  taking  the  bill  wouldxknow  that 
he  had  not  the  security  of  the  acceptor's  signature,  but  of  the  party 
professing  to  act  in  pursuance  of  an  authority  from  him.  A  person 
taking  such  a  bill,  ought  to  exercise  due  caution  ;  for,  he  must  take  it 
upon  the  credit  of  the  party  who  assumes  the  authority  to  accept ;  and 
it  would  be  only  reasonable  prudence  to  require  the  production  of  that 
authority."  And  Holroyd,  J.,  adds — "  The  word  procuration  gave  due 
notice  to  the  plaintiffs,  and  they  were  bound  to  ascertain,  before  they 
took  the  bill,  that  the  acceptance  was  agreeable  to  the  authority  giyen."(a) 
That  is  recognised  and  assented  to  by  Park,  J.,  in  Withington  v. 
Herring.  And  I  see  no  reason  to  dissent  from  the  doctrine  there  laid 
down. 

Matjle,  J.  I  am  of  the  same  opinion.  According  to  the  evidence 
given  in  this  cause,  every  bill  that  was  accepted  or  endorsed  by  Bleckley, 
the  manager,  was  accepted  or  endorsed  with  an  express  intimation  that 
the  acceptance  or  the  endorsement  was  done  under  a  special  and  limited 
authority.  The  whole  course  of  ^business  proved,  had  reference  r^frnti 
to  bills  so  accepted  and  endorsed  only.  The  case  is,  therefore, 
removed  out  of  that  class  of  cases  where  the  extent  of  the  authority  is 
to  be  inferred  from  its  exercise,  and  the  mode  of  exercising  it  does  not 
import  any  limitation  of  the  authority. 

Y.  Williams,  J.  ^  I  am  of  the  same  opinion.  I  am  not  inclined  to 
shake  the  doctrine  that  has  been  laid  down  and  recognised  in  so  many 
cases,  that  one  who  takes  a  bill  accepted  or  endorsed  by  procura- 
tion, is  bound  to  make  inquiry  as  to  whether  or  not  the  authority  has 
been  properly  followed.  If  he  takes  it  without  inquiry,  and  it  turns  out 
that  the  party  exceeded  his  authority,  he  must  suffer  for  his  temerity. 

Rule  discharged. 

(a)  In  Attwood  v.  MunningB^  the  acceptance,  and,  in  the  principal  case,  the  endorsement, 
were  exprt$$td  to  be  by  procuration.  If  the  procurator  had  merely  written  the  name  of  his 
principal  as  acceptor  or  endorser,  there  would  have  been  no  notice  to  the  holder,  but  he  must 
have  proved  the  authority  to  use  the  name  in  the  particular  case. 


BENETT  V.   THE  PENINSULAR  AND  ORIENTAL  STEAM- 
BOAT COMPANY.  Dee.  6. 

A  declaration  in  case  against  a  steamboat  company  for  refusing  to  receive  the  plaintiff  as  a  pas- 
senger, stated  that  the  defendants  were  common  carriers  of  passengers  for  hire  from  South- 
ampton to  a  place  beyond  the  seas,  to  wit,  &c.  Plea, — ^that  the  defendants  were  not  com- 
mon carriers  of  passengers  for  hve,  modo  et  formd  t^^HeU^  that  this  plea  put  in  issue  only 
the  fact  of  the  defendants  being  common  carriers  of  passengers  from  and  to  the  places  named, 
without  reference  to  the  question  whether  the  custom  of  the  realm  extended  to  a  carrying 
beyond  the  seas. 


775     BENETT  v.  PENINSULAR  STEAMBOAT  CO.  M.  V.  1848. 

Case,  against  the  Peninsular  and  Oriental  Steamboat  Company,  for 
refusing  to  carry  the  plaintiff,  as  a  passenger  for  hire,  from  Southampton 
to  Gibraltar. 

The  declaration  stated,  that,  on,  &c,,  the  defendants  were  possessed 


* 
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of  a  certain  steam  vessel  called  the  ^Montrose,  then  lying  at 


Southampton,  and  about  to  sail  for  a  place  beyond  the  seas,  to 
wit,  Gibraltar,  in  Spain,  for  the  carriage  of  passengers  from  Southamp- 
ton to  Gibraltar ;  that  the  defendants  were  then  common  carriers  of 
passengers  for  hire  in  and  by  the  said  steam  vessel  from  Southampton  to 
Gibraltar ;  that  the  plaintiff  was  then  desirous  of  becoming  a  passenger 
in  and  on  board  of  the  said  steam  vessel  from  Southampton  to  Gibraltar, 
and  tlien,  at  a  reasonable  and  proper  time  in  that  behalf,  tendered 
himself  to  the  defendants  at  Southampton  aforesaid,  to  be  carried  by 
them  as  such,  passenger  in  and  on  board  the  said  steam  vessel  from 
Southampton  to  Gibraltar,  and  then  requested  the  defendants  to  receive 
him  as  such  passenger  in  and  on  board  the  said  steam  vessel,  to  be 
carried,  and  to  carry  him,  from  Southampton  to  Gibraltar;  that  the 
plaintiff  was  then  ready  and  willing  to  pay  to  the  defendants  all  reasona- 
ble passage-money,  hire,  and  reward  for  being  carried  by  them  as  such 
passenger  from  Southampton  to  Gibraltar, — of  which  the  defendants 
then  had  notice ;  and  that,  although  the  defendants  then  had  sufficient 
room  and  accommodation  in  and  on  board  the  said  steam  vessel,  to  receive 
the  plaintiff  in  and  on  board  the  same  as  such  passenger,  and  to  carry 
him  as  such  passenger  from  Southampton  to  Gibraltar,  yet  the  defendants 
disregarded  their  duty  in  that  behalf,  and  did  not  nor  would  receive  the 
plaintiff  as  such  passenger  in  and  on  board  the  said  steam  vessel,  or 
carry  the  plaintiff  therein  from  Southampton  to  Gibraltar,  but  wholly 
neglected  and  refused  so  to  do,  and  then  caused  the  said  steam  vessel  to 
sail,  and  the  same  did  then  sail,  from  Southampton  to  Gibraltar,  without 
the  plaintiff,  &c. 

Third  plea,  that  the  defendants  were  not  common  carriers  of  passen- 
gers for  hire,  modo  et  formd,  &c. 

^^,^-1  The  cause  was  tried  before  Wilde,  C.  J.,  at  the  "^sittings  in 
-'  London  after  Michaelmas  term,  1847.  It  appeared  that  the 
defendants  were  the  proprietors  of  certain  steam  vessels,  one  of  which 
was  advertised  by  circulars  issued  by  the  defendants  to  sail  every  ten 
days,  from  Southampton  for  Gorunna,  Vigo,  Oporto,  Lisbon,  Cadiz,  and 
Gibraltar, — the  circulars  giving  the  times  of  starting,  and  the  terms  upon 
which  passengers  were  to  be  conveyed  to  those  places  respectively,  and 
goods  also,  if  there  was  room  for  them ;  that  the  plaintiff  went  to  South- 
ampton on  the  27th  of  February,  1847,  for  the  purpose  of  taking  his 
passage  by  one  of  the  defendants'  vessels,  called  the  Montrose;  but  that, 
in  consequence  of  some  communication  which  had  been  made  to  the 
defendants  by  the  Portuguese  consul,  their  agent  refused  to  allow  him  to 
take  a  passage,  although  it  was  admitted  that  there  was  plenty  of  room. 
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On  the  part  of  the  defendants,  it  was  submitted,  that  the  third  issue 
ought  to  be  found  for  them,  for  that  the  common-law  liability  of  carriers 
did  not  extend  to  carriers  of  piisaengersy  or  to  extra-territorial  carriers ; 
and  that  the  company's  circular  imported  a  limited  and  not  a  general 
nndertaking  to  carry  passengers. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether  or  not  the 
evidence  satisfied  them  that  the  defendants  carried  on  the  business  of 
common  carriers  for  hire. 

The  jury  found  in  the  affirmative,  and  a  verdict  was  accordingly 
entered  for  the  plaintiff  on  that  issue,  with  leave  to  the  defendants  to 
move  to  enter  the  verdict  thereon  for  them,  if  the  court  should  be  of 
opinion  that  this  was  not  the  fair  legal  inference  from  the  evidence. 

The  Aitamey-Qeneral  now  moved  accordingly.  Carriers  of  pas- 
sengers are  not  common  carriers  for  hire  within  the  custom  of  the  realm, 
so  as  to  be  liable  to  the  performance  of  the  duty  laid  in  this  decla- 
ration. And  if  they  are,  the  custom  does  not  bind  extra-territorial 
^carriers.  This  is  not  an  action  for  refusing  to  perform  a  con-  r^iryo 
tract,  express  or  implied:  but  it  is  an  action  that  is  founded  upon 
a  common-law  duty.  A  carrier  of  goods  is  an  insurer,  with  this  single 
qualification,  that  he  is  not  responsible  for  the  act  of  God  or  of  the 
King's  enemies.  In  an  action  against  a  common  carrier,  negligence 
need  not  be  alleged.  But,  in  all  the  books,  the  liability  of  the  carrier 
is  restricted  to  the  carriage  of  goods.  The  law  upon  this  subject  is 
correctly  and  conveniently  brought  together  in  Story  on  Bailments.  In 
§  495,  the  learned  author  says :  '^  A  common  carrier  has  been  defined 
to  be,  one  who  undertakes  for  hire  or  reward  to  transport  the  goods 
of  such  as  choose  to  employ  him,  from  place  to  place."  §  496.  "  Com- 
mon carriers  are  generally  of  two  descriptions, — 1.  Carriers  by  land, — 
2.  Carriers  by  water.  Of  the  former  description  are  the  proprietors  of 
Btage-wagons  and  stage-coaches,  which  ply  between  different  places,  and 
carry  goods  for  hire.  So,  truckmen,  teamsters,  cartmen,  and  porters, 
who  undertake  to  carry  goods  for  hire,  as  a  common  employment,  from 
one  part  of  a  town  or  city  to  another.  Of  the  latter  description  are 
the  owners  and  masters  of  ships  and  steam-boats  engaged  in  the 
transportation  of  goods  for  persons  generally  for  hire.  So  are  lighter- 
men, hoy-men,  barge-owners,  ferrymen,  canal-boatmen,  and  others  em- 
ployed in  like  manner.'*  §  498.  ^'But  the  proprietors  of  stage-coaches, 
whose  employment  is  solely  to  carry  passengers  (such  as  hackney- 
coachmen),  are  not  deemed  common  carriers.  They  are  not  responsible 
for  mere  accidents  happening  to  the  persons  of  passengers,  but  only  for 
want  of  that  due  care  which  is  required  of  bailees  for  hire  ordinarily.(a) 
"^But,  if  they  are  accustomed  to  carry  the  baggage  of  passengers,  r4e«7iTQ 
although  they  receive  no  specific   compensation  therefor,   and 

(a)  Citing  AMton  v.  Heaven,  2  Esp.  N.  P.  C.  533 ;  Chrietie  v.  Grigge,  2  Campb.  79 ;  IhuUen 
▼.  Smith,  1  Campb.  167 ;  WkUe  v.  Bculton,  Feake'a  N.  P.  C.  81 ;  BMnion  v.  Dunmore,  9i 
Boa.  &  Pali.  417.    And  aee  Rote  y.  HUl,  2  Man.  Gr.  &  S.  877. 
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receive  simply  their  fare  for  the  passage  of  the  travellers ;  yet  they  are 
responsible  (even  if  not  as  common  carriers),  at  least  for  due  and  rea- 
sonable care  of  such  baggage ;  since  the  passengers  are  thas  induced  to 
travel  in  the  coach,  and  the  custody  of  the  baggage  may  be  properly 
deemed,  as  in  the  case  of  an  innkeeper,  an  accessary  to  the  principal  con- 
tract."    §499.  "And,  in  modern  times,  it  seems  not  quite  settled, 
Tvhether,  as  to  passengers'  baggage,  without  any  distinct  compensatioii, 
the  coach-proprietors  are  not  liable  as  common  carriers.     The  language 
of  those  cases  which  are  supposed  to  intimate  a  liability  of  this  sort,  may 
perhaps  be  explicable  upon  the  ground  of  the  ordinary  responsibility  for 
ordinary  care.     In  a  late  case,(a)  Chief  Justice  Bbst  seems  to  have 
placed  the  responsibility  of  coach-proprietors  carrying  passengers  and 
their  baggage,  upon  the  ordinary  footing  of  common  carriers,  as  to  their 
baggage.     And  Mr.  Bell  (()  deduces  this  as  the  true  modern  doctrine  on 
the  subject."     §  500.  "  But.  if  the  proprietors  of  a  stage-coach  for  pas- 
sengers carry  goods  also  for  hire,  they  are,  in  respect  to  such  goods,  to 
be  deemed  common  carriers.     The  like  reasoning  applies  to  packet-ships 
and  steam-boats,  which  ply  between  different  ports,  and  are  accustomed 
to  carry  merchandise  as  well  as  passengers."     §  501.  "When  it  is  said 
that  the  owners  and  masters  of  ships  are  deemed  common  carriers,  it  is 
to  be  understood  of  such  ships  as  are  employed  as  general  ships,  or  for 
the  transportation  of  merchandise  for  persons  in  general ;  such  as,  vessels 
"f 7801  ^°^pl^7^^  ^^  ^^^  coasting-trade,  or  in  a  foreign  trade,  *for  all 
^  persons  offering  goods  for  the  port  of  destination.     But,  if  the 
owner  of  a  ship  employs  it  on  his  own  account  generally,  or  if  he  lets  the 
tonnage,  with  a  small  exception,  to  a  single  person,  and  then,  for  the 
accommodation  of  a  particular  individual,  he  takes  goods  oa  board  for 
freight  (not  receiving  them  for  persons  in  general),  he  will  not  be  deemed 
a  common  carrier,  but  a  mere  private  carrier ;  for,  he  does  not  hold 
himself  out  as  engaged  in  a  public  business  or  employment."   The  learned 
author  draws  a  pointed  distinction  between  the  liability  of  a  carrier  as  to 
goods,  and  as  to  passengers  and  their  baggage.     If  the  party  holds  him- 
self out  as  a  carrier  of  goods,  as  well  as  of  passengers,  he  is  subject  to 
all  the  liabilities  that  attach  upon  a  carrier  by  the  custom :  but  it  is 
otherwise,  if  he  holds  himself  out  as  a  carrier  of  passengers  only.     Here, 
it  was  proved  that  the  carrying  of  goods  was  not  the  primary  object  and 
business  of  the  company ;  but  that  they  only  professed  to  carry  goods 
if  they  had  room  for  them.     Dr.  Story  thus  comments  on  the  case  of 
Dale  v.  ffatt,  1  Wils.  281,--§  504.  "  In  the  case  of  Dale  v.  JSWA  it 
would  seem  to  have  been  held  that  a  person  who  undertakes  to  carry  goods 
by  water,  is  liable  as  a  common  carrier,  notwithstanding  the  declaration 
does  not  allege  him  to  be  a  common  carrier,  but  is  founded  upon  a  special 
contract.     That  case  was  in  fact  against  a  common  hoyman  for  the  negli- 

(o)  Brooke  ▼.  Piekwiek,  4  Bingb.  218,  12  J.  B.  Moore,  447. 
(6)  1  Bell'B  Comm.  467,  468,  475. 
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gent  loss  of  goods ;  and  the  coart  was  of  opinion,  that,  as  he  was  a  common 
hoyman,  evidence  to  show  that  he  was  in  fact  guilty  of  no  negligence,  was 
improperly  admitted  in  his  defence.  It  is  difficult  to  perceive  how,  upon 
the  actual  frame  of  the  declaration,  any  general  responsibility  as  a  com- 
mon carrier  could  be  inferred.  And  the  case,  if  it  proceeded  upon  the 
notion  that  every  carrier  by  water  for  hire  was  to  be  deemed  a  common 


'^carrier,  and  responsible  as  such,  is  inconsistent  with  later  deci- 
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sions.'Xa)  In  §  508,  speaking  of  the  duties  and  obligations  of 
carriers,  Dr.  Story  says:  "One  of  the  duties  of  a  common  carrier,  is, 
to  receive  and  carry  all  goods  offered  for  transportation,  upon  receiving 
a  suitable  hire.  This  is  the  result  of  his  public  employment  as  a  carrier ; 
and,  by  the  custom  of  the  realm,  if  he  will  not  carry  goods  for  a  rea- 
sonable compensatkm  upon  a  tender  of  it,  and  a  refusal  of  the  goods, 
he  will  be  liable  to  an  action,  unless  there  is  a  reasonable  ground  for 
the  refusal."  In  Aston  v.  ffeaven^  2  Esp.  N.  P.  C.  533,  which  was  an 
action  against  the  defendants  as  proprietors  of  a  stage-coach  for  negligent 
driving,  in  consequence  of  which  the  coach  was  overturned,  and  the 
plaintiff  injured,  Eyre,  G.  J.,  said:  "  This  action  is  founded  entirely  on 
negligence.  It  has  been  said  by  the  counsel  for  the  plaintiff,  that, 
wherever  a  case  happens,  even  where  there  has  been  no  negligence,  he 
would  take  the  opinion  of  the  court  whether  defendants  circumstanced 
as  the  present,  that  is,  coach-owners^  should  be  liable  in  all  cases,  except 
where  the  injury  happens  from  the  act  of  God  or  of  the  king's  enemies. 
I  am  of  opinion  the  cases  of  the  loss  of  goods  by  carriers  and  the  pre- 
sent are  totally  unlike.  When  that  case  does  occur,  he  will  be  told  that 
carriers  of  goods  are  liable  by  the  custom,  to  guard  against  frauds  they 
might  be  tempted  to  commit,  by  taking  goods  intrusted  to  them  to  carry, 
and  then  pretending  they  had  lost  or  been  robbed  of  them  ;  and  because 
they  can  protect  themselves :  but  there  is  no  such  rule  in  the  case  of 
the  carriage  of  the  persons.  This  action  stands  on  the  ground  of  neg- 
ligence alone."  *In  a  similar  case, — ChrUtie  v.  Qriggs^  2  r^Ygn 
Campb.  79,—- the  rule  was  laid  down  by  Lord  Mansfield  in 
the  same  way.  '^  There  was,"  he  said,  "  a  difference  between  a  contract 
to  carry  goods  and  a  contract  to  carry  passengers.  For  the  goods,  the 
carrier  was  answerable  at  all  events.  But  he  did  not  warrant  the  safety 
of  the  passengers.  His  undertaking,  as  to  them,  went  no  further  than 
this,  that,  as  far  as  human  care  and  foresight  could  go,  he  would  provide 
for  their  safe  conveyance.  Therefore,  if  the  breaking  down  of  a  coach 
waa  purely  accidental,  the  plaintiff  had  no  remedy  for  the  misfortune  he 
had  encountered."  So,  in  OrofU  v.  Waterhouse^  3  Bingh.  319,  11  J. 
B.  Moore,  133,  Parke,  J.,  said:  '^A  carrier  of  goods  is  liable  in  all 
events,  except  the  act  of  God  or  the  king's  enemies ;  a  carrier  of  pas- 

(a)  Citing  Hutton  y.  Othome,  1  Selw.  N.  P.  10th  edit.  399  n.  (6) ;  BotnnBon  y.  Dunmore,  8 
Bos.  &  Poll.  417 ;  SattrUe  r.  Groat,  1  Wend.  R.  (American)  272,  and  Boudter  y.  Lawto», 
Cat.  temp.  Hardw.  194. 
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9enger$  is  only  liable  for  negligence,**  Sharpe  v.  Grey^  9  Bingh.  437, 
2  M.  k  Scott,  620,  is  not  inconsistent  with  these  cases :  it  decides,  in 
substance,  that  a  coach-proprietor  is  bound  to  use  all  ordinary  care  and 
diligence  to  provide  a  safe  vehicle.  [Cbesswell,  J.  It  goes  a  little 
further  than  that;  it  lays  it  down  that  he  is  bound  iU  all  evenU  to 
provide  a  sound  coach.    Wildb,  G.  J.,  referred  to  Bremmer  v.  WiUianu^ 

1  Gar.  &  P.  414.]  The  only  authority  that  bears  against  the  defend- 
ants, is,  an  American  case  cited  by  Dr.  Story, — Jeneke  v.  Coleman^ 

2  Sumner,  221.  That  was  an  action  against  the  proprietor  of  a  steam- 
boat running  from  New  York  to  Providence,  in  the  United  States,  for 
refusing  to  receive  the  plaintiff  on  board  as  a  passenger.  The  plaintiff 
was  the  known  agent  of  the  Tremont  linei  of  stage-coaches.  The  pro- 
prietors of  the  steamboats  President  and  Benjamin  Franklin  had,  as 
the  plaintiff  knew,  entered  into  a  contract  with  another  line  called 
The  Gitizens*  Stage-Goach  Gompany,  to  carry  passengers  between 
^^^o-i   '^'Boston  and  Providence,  in  connexion  with  the  boats.    The  plain- 

-^  tiff  had  been  in  the  habit  of  coming  on  board  the  steamboats  at 
Providence  and  Newport,  for  the  purpose  of  soliciting  passengers  for  the 
Tremont  line,  which  the  proprietors  of  the  President  and  Benjamin 
Franklin  had  prohibited.  It  was  held,  that,  if  the  jury  shonld.be  of 
opinion  that  the  above  contract  was  reasonable  and  band  fide,  and  not 
entered  into  for  the  purpose  of  an  oppressive  monopoly,  and  that  the 
exclusion  of  the  plaintiff  was  a  reasonable  regulation  in  order  to  carry 
this  contract  into  effect,  the  proprietors  of  the  steamboat  would  be  jus- 
tified in  refusing  to  take  the  plaintiff  on  board.  In  giving  judgment  in 
that  case,  Dr.  Story  seems  to  assume,  that,  but  for  the  excuse,  the 
action  would  have  lain. 

The  second  point  is  one  of  great  importance.  Assuming  that  the 
defendants  would  be  subject  to  the  liabilities  of  common  carriers,  if  the 
whole  of  the  alleged  duty  was  to  be  performed  within  the  realm, — ^are 
extra-territorial  carriers  subject  to  the  same  liabilities,  and  bound  by  the 
same  custom  7  Is  the  liability  to  enure  throughout  the  voyage  ?  or  is  it 
to  vary  according  to  the  law  of  the  port  from  which  the  vessel  starts? 
Suppose  a  party  requires  to  be  conveyed  from  Gorunna  to  Gadix  only, 
would  the  custom  attach  there  ?  If  not,  where  does  the  common-law 
liability  end  ? 

A  rule  nisi  having  been  granted, 

Peter%dorff  (with  whom  was  Bylee,  Serjt.)  showed  cause.  The 
points  urged  on  the  part  of  the  defendants,  on  moving  for  the  rule, 
were, — first,  that  the  defendants,  as  carriers  of  paeeengere  only,  are  not 
subject  to  the  liabilities  that  attach  by  the  custom  of  the  realm  to  com- 
mon carriers  of  goodsj — secondly,  that  the  rules  which  govern  common 
carriers  do  not  apply  to  the  owners  of  vessels  going  beyond  the  limits 
♦7841  ^^  ^®'  *Majesty's  dominions.  If  the  argument  upon  either 
-'  point  be  correct,  this  declaration  discloses  no  cause  of  action ; 
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and,  consequently,  the  motion  should  have  been,  to  arrest  the  judgment ; 
for,  the  court  will  not  award  a  new  trial,  where,  from  the  insufficiency  of 
the  declaration,  a  new  trial  must  be  unavailing.  [Wilde,  C.  J.  Whe- 
ther the  declaration  is  good  or  not,  the  plaintiff  was  entitled  to  have  the 
issues  disposed  of  at  nisi  prius,  with  a  view  to  costs.]  The  declaration 
does  not  allege  that  the  defendants  were  common  carriers  according  to 
the  ctutom  of  the  realm^  but  merely  that  they  were  common  carriers  of 
passengers  for  hire ;  and  it  alleges  a  breach  of  duty  in  refusing  to 
receive  the  plaintiff  as  a  passenger  on  board  their  vessel,  although  there 
was  sufficient  room.  And  the  third  plea  is,  that  the  defendants  were 
not  common  carriers  of  passengers  for  hire,  modo  et  foiffad.  [Maule, 
J.  The  third  issue  merely  presents  a  question  of  fact, — whether  or  not 
the  defendants  were  common  carriers  of  passengers  for  hire  from  South- 
ampton to  Gibraltar.  It  is  enough  for  you  to  show  that  the  question  of 
law  does  not  arise  upon  the  third  plea.]  The  lord  chief  justice,  at  the 
trial,  construed  the  term  ^'  common  carriers,"  in  the  declaration  and 
the  third  plea,  in  the  same  sense  as  the  parties  themselves  had  given  to 
it.     The  court  called  upon 

Ogle  (wit^  whom  was  the  AttonMy-QeneraX)^  to  support  the  rule. 
There  is  no  consideration  alleged  on  the  face  of  the  declaration :  it  is 
founded  upon  the  assumed  common-law  liability  of  the  defendants  as  com- 
mon carriers.  It  was  necessary  to  state  the  particular  situation  and 
character  of  the  defendants,  in  order  to  show  how  the  duty,  for  the  breach 
of  which  the  action  is  brought,  arose.(a)  But  it  was  not  necessary  to 
^allege  that  the  defendants  were  common  carriers  according  to  r^tYOfr 
the  custom.  In  Chitty  on  Pleading,  vol.  1,  p.  238,  it  is  said,  *- 
that,  '^  in  an  action  against  a  common  carrier,  or  innkeeper,  for  the  loss 
of  goods,  &c., — which  is  a  liability  founded  on  the  common  law  or  custom 
of  the  realm, — it  is  not  only  unnecessary,  but  improper,  to  recite  such 
custom ;  because  it  tends  to  confound  the  distinction  between  special 
customs,  which  ought  to  be  pleaded,  and  the  general  customs  of  the 
realm,  of  which  the  courts  are  bound  to  take  notice  without  pleading." 
The  third  plea,  therefore,  very  properly,  denies  that  the  defendants  were 
common  carriers  according  to  the  custom  which  is  impliedly  stated  in  the 
declaration  ;  for,  without  that  implication,  the  declaration  would  clearly 
be  bad,  as  Rowing  no  consideration  for  the  defendants'  duty.  [Maule, 
J.  The  allegation  of  duty  is  idle.(6)]  The  words  "  common  carriers" 
have  a  known  technical  meaning.  [Maule,  J.  The  declaration  states, 
not  that  the  defendants  were  common  carriers  according  to  the  custom 
of  England,  or  from  one  place  to  another  within  the  realm  ;  but  that 
they  were  common  carriers  of  passengers  for  hire  from  Southampton  to 
Gibraltar,  in  Spain.  The  third  plea  denies  that  the  defendants  were 
common  carriers  of  passengers  for  hire  as  alleged  in  the  declaration : 

(a)  1  Chin.  PI..  7th  edit.,  by  Greening,  399. 
(6)  hnwi  Y.  Mallat,  5  Man.  Gr.  &  S.  599. 
VOL.  VI.— 61  2  S 
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issue  is  taken  upon  that ;  and  the  jury  have  found  that  they  mere  such 
common  carriers.] 

Wilde,  C.  J.  It  seems  to  me  that  there  is  no  ground  for  setting 
aside  the  verdict  found  for  the  plaintiff  on  the  third  issue,  and  entering 
a  verdict  on  that  issue  for  the  defendants.  The  declaration  alleges  that 
the  defendants  were  common  carriers  of  passengers  for  hire  in  and  by 
a  certain  steam-vessel,  from  Southampton  to  Gibraltar,  in  Spain, — 
^hro/»-i  importing,  therefore,  a  course  *of  trading  between  a  port  within 

^  the  realm  and  a  port  out  of  the  realm.  The  declaration  then 
goes  on  to  allege  that  the  plaintiff  was  desirous  of  becoming  a  passenger 
on  board  the  ^aid  vessel  from  Southampton  to  Gibraltar,  and  tendered 
himself  to  the  defendants  to  be  so  carried,  and  requested  them  to  re- 
ceive him  as  a  passenger,  and  that  he  was  ready  and  willing  to  pay  all 
reasonable  passage-money  and  reward  for  being  so  carried,  but  that  the 
defendants,  although  there  was  sufficient  room  and  accommodation  for 
the  purpose,  in  disregard  of  their  duty  in  that  behalf,  refused  to  receive 
or  carry  him.  To  this  the  defendants  pleaded,  amongst  other  pleas, 
that  they  were  not  common  carriers  of  passengers  for  hire,  in  manner 
and  form  as  in  the  declaration  alleged.  The  evidence  offered  on  the 
part  of  the  plaintiff  to  sustain  the  issue,  was,  that  the  defendants  had 
issued  bills  and  circulars  holding  themselves  out  as  ready  to  carry  goods 
and  passengers  for  hire  from  Southampton  to  Gibraltar  and  certain  in- 
termediate places ;  that  their  practice  had  been  in  correspondence  with 
their  circular ;  and  that  they  refused  to  receive  the  plaintiff  on  board, 
although  there  was  plenty  of  room.  I  left  it  to  the  jury  to  say  what 
was  the  correct  inference  to  be  drawn  from  that  evidence, — whether 
they  were  satisfied  that  the  defendants  carried  on  the  businesss  of 
common  carriers  of  passengers  for  hire  from  Southampton  to  Gibraltar. 
The  jury  found  that  the  defendants  did  carry  on  the  business  of  com- 
mon carriers  of  passengers  in  the  manner  alleged  in  the  declaration. 
The  question  is,  whether  I  was  right  in  so  leaving  it  to  the  jury.  It  is 
to  be  observed  that  the  declaration  alleges  the  defendants  to  be  common 
carriers  from  a  place  that  is  within,  to  a  place  that  is  without,  the  realm. 
The  question  is,  can  a  man  be  a  *'*'  common  carrier"  of  passengers  from  a 
place  that  is  within  the  realm  to  a  place  out  of  it  ?  Mr.  Justice  Story,  in 
"^7^71   *^^^  ^^^^  ^^^^  treatise  that  has  been  referred  to,  defines  a  common 

^  carrier  to  be,  a  person  who  does  just  what  the  defendants  in  this 
case  are  proved  to  have  done.  He  says  (sect.  495) :  "  A  common  carrier 
has  been  defined  to  be,  one  who  undertakes  for  hire  or  reward  to  trans- 
port the  goods  oft  such  as  choose  to  employ  him,  from  place  to  place." 
It  is  said  that  the  evidence  here  did  not  support  the  third  issue,  because 
the  term  ^'  common  carrier**  imports  one  who  carries  from  and  to  places 
within  the  realm  only.  But,  if  we  so  construe  it,  we  make  the  declara- 
tion bad  and  inconsistent:  whereas,  if  we  read  it  as  meaning  "common 
carriers*'  according  to  the  definition  given  by  Dr.  Story,  viz.,  as  persons 
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holding  themselves  out  as  undertaking  for  hire  or  reward  to  transport 
the  goods  of  such  as  choose  to  employ  them,  from  place  to  place,  we 
shall  be  giving  the  allegation  a  sense  that  will  make  it  consistent  with 
the  breach.  I  see  no  reason  for  holding  that  '^  common  carriers*'  must 
of  necessity  mean  persons  employed  to  carry  within  the  realm,  and 
according  to  the  custom.  It  seems  to  me  that  this  declaration,  and  the 
issue  taken  upon  it  by  the  third  plea,  may  be  understood  in  a  sense  that 
will  make  the  whole  consistent,  that  the  question  was  properly  left  to  the 
jury,  and  that  the  verdict  is  right. 

CoLTMAN,  J.  Mr.  Ogle' 9  argument  is  founded  entirely  upon  the  ordi- 
nary form  of  declaration  in  actions  against  inland  carriers.  The  decla- 
ration usually  states  that  the  defendant  was  a  common  carrier  of  goods 
and  chattels  for  hire  from  a  certain  place  to  a  certain  other  place, — 
though,  perhaps,  it  is  not  in  all  cases  necessary  to  give  the  precise 
terminij — and  it  goes  on  to  state  the  delivery  of  the  goods  to  the 
defendant  to  be  safely  *and  securely  carried  and  conveyed  by  r^'roo 
him  to  their  destination.  The  places  from  and  to  which  the  *" 
goods  are  to  be  carried  must  primd  facie  be  understood  to  be  in  England ; 
and,  as  the  defendant  is  alleged  to  be  a  common  ci^rrier  for  hire  from 
one  place  in  England  to  another  place  also  in  England,  his  liability  arises 
from  the  custom  of  England,  which  need  not  be  alleged.  This  declara- 
tion, however,  when  it  calls  the  defendants  *'  common  carriers,*'  does  not 
mean  to  allege  that  they  are  carriers  within  the  realm,  and  according  to 
the  custom  of  the  realm,  but  that  they  are  persons  who  were  in  the  habit 
of  conveying  passengers  for  hire  from  England  to  certain  places  beyond 
the  seas.  Whether  any  particular  duty  results  from  that,  is  altogether 
another  matter.  I  think  the  question  was  correctly  left  to  the  jury  by 
the  lord  chief  justice,  and  that  the  issue  was  properly  found  for  the 
plaintiff 

Maulb,  J.  I  also  think  there  is  no  ground  for  disturbing  the  verdict 
on  the  third  issue.  The  question '  of  fact  raised  by  that  issue,  was, 
whether  or  not  the  defendants  were  common  carriers  of  passengers  for 
hire  from  Southampton  to  Gibraltar,  in  Spain.  I  think  that  issue  was 
properly  found  for  the  plaintiff.  It  is  true,  that  ambiguous  expressions 
in  a  declaration,  that  are  pleaded  over  to,  are  to  be  understood  in  such 
a  sense  ai  will  sustain  the  declaration.(a)  So,  if  it  be  necessary  to 
sustain  a  declaration,  that  a  place  that  is  mentioned  be  in  England,  the 
declaration  being  pleaded  over  to,  it  will  be  assumed  to  be  so.  Thus,  in 
Kearney  y,  King^  2  B.  &  Aid.  301, 1  Chit.  Rep.  88,  where  the  declaration 
stated  that  a  bill  was  drawn  and  accepted  at  Dublin,  without  alleging  it 
"^to  be  at  Dublin  in  Ireland,  the  court  would  not  exclude  the  possi-  r«>7og 
bility  of  its  having  been  drawn  and  accepted  at  a  place  called 
Dublin  in  England.  So,  if  a  declaration  were  to  allege  that  the  defend- 
ant was  a  common  carrier  of  goods  or  passengers  for  hire,  from  London 

(a)  Vide  ante,  p.  749  (a). 
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to  Vienna,  it  would  be  assumed  that  both  those  places  were  in  England. 
Here,  however,  the  declaration  states  that  the  defendants  were  possessed 
of  a  certain  steam-vessel  called  the  Montrose,  lying  at  Southampton, 
«nnd  bound  to,  and  about  to  sail  for,  a  place  beyond  the  seas,  to  wit, 
Gibraltar,  in  Spain,  for  the  carriage  of  passengers  from  Southampton 
aforesaid  to  Gibraltar  aforesaid ;  and  that  the  defendants  were  common 
carriers  of  passengers  for  hire  in  and  by  the  said  steam-vessel  from 
Southampton  aforesaid  to  Gibraltar  aforesaid.  The  view  suggested 
by  Mr.  Ogle^  is,  that  the  allegation  that  the  defendants  are  common 
carriers  of  passengers  for  hire  between  Southampton  and  Gibraltar, 
in  Spain,  means  that  they  are  carriers  who  somehow  or  other  are 
subject  to  the  same  liabilities  and  duties  as  carriers  within  the  realm 
are  subject  to.  To  that  proposition  I  cannot  assent.  As  soon  as  yoa 
establish  the  termini,  the  only  question  raised  by  the  third  plea,  is, 
whether  the  defendants  actually  did  those  things  which  Dr.  Story 
defines  as  the  duties  of  a  common  carrier.  It  was  suggested  by  the 
Attorney-General,  on  moving  for  the  rule,  that  the  liabilities  of  common 
carriers  of  goods  differ  from  those  incurred  by  common  carriers  of 
passengers.  But,  whatever  the  law  may  be,  I  think  the  allegation  here 
can  only  mean  that  the  defendants  were  common  carriers  of  passengers 
in  the  sense  in  which  Dr.  Story  speaks  of  common  carriers  of  goods 
Common  carriers  would  not  cease  to  be  common  carriers,  although  theii 
common-law  liabilities  should  be  abrogated  by  act  of  parliament.  1 
*7901  ^^^^^  *^^®  question  was  properly  left  to  the  jury,  and  properly 
-'  found  by  them. 

V.  Williams,  J.  I  am  entirely  of  the  same  opinion.  The  issue 
arises  on  a  traverse  which  threw  upon  the  plaintiff  the  necessity  of 
proving  that  the  defendants  were  common  carriers  of  passengers  for 
hire  from  Southampton  to  a  certain  place  beyond  the  seas,  to  wit,  Gib- 
raltar, in  Spain.  I  think  the  plaintiff  is  entitled  to  retain  the  verdict 
found  for  him  upon  that  issue.  If  the  defendants  are  not  liable  to  an 
action  of  this  sort,  they  might  have  moved  in  arrest  of  judgment,  or 
have  brought  a  writ  of  error. 

ByleSj  Serjt.,  observed  that  it  was  agreed,  at  the  trial,  that  the 
decision  of  the  court  should  place  the  parties  in  the  same  position  as  if 
the  Lord  Chief  Justice  had  directed  the  jury  in  conformity  therewith, 
and  a  bill  of  exceptions  had  been  thereupon  tendered  and  sealed. 

WiLBE,  C.  J.  That  certainly  was  so ;  though  I  very  much  doubt 
both  the  propriety  and  the  convenience  of  the  arrangement. 

Maule,  J.  Then,  this  is,  in  effect,  a  sort  of  extrajudicial  writ  of 
error, — ^from  the  judge  who  presided  at  the  trial,  to  the  court, — ^before 
proceeding  to  the  Exchequer  Chamber.  Rule  discharged.(a) 

(a)  No  point  arose  in  respect  of  Gibraltar  being  a  possession  of  the  British  crown.  It  it 
«tated  in  the  declaration  to  be  in  Spain.  No  doubt,  it  is,  like  Portugal,  in  the  Spanish  penia- 
aula :  besides  which,  the  Kings  of  Spain  style  themselves  Kings  of  Gibraltar,  as  the  Moorish 
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kingdom  of  Gibraltar  continues,  nonunaUy,  to  forn^  part  of  what  is  called  "  the  crown  of  Cas- 
tile,"  which  Portugal,  Arragon,  and  Navarre,  notwithstanding  the  more  or  Xeaapertonal  union, 
never  did. 
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A  ship  was  chartered  to  proceed  to  Port  Phillip,  and  there  load  from  the  freighter's  factors 
'*  a  full  and  complete  cargo  of  wool,  tallow,  bark,  or  &ther  l^al  siertAaivdMe,"— the  quantity 
of  bark  not  to  exceed  100  tons,  and  the  quantity  of  tallow  and  hides  not  to  exceed  80  tons, — 
and  was  to  proceed  therewith  to  London,  and  deliver  the  same,  "on  being  paid  freight  as 
fallovt — for  wool,  lid,  per  lb.  pressed,  and  Ud.  and  one-eighth  of  a  penny  per  lb.  unpressed, 
gross  weight ;  tallow,  3L  ptr  ton  ;  bark,  4/.  per  ton  ;  and  hides,  21.  per  ton— ihe  latter  not  to 
exceed  20  tons,  without  consent  of  the  captain,  dtc. ;  one-third  of  the  freight  to  be  paid  in 
cash,  on  unloading  and  right  delivery  of  the  cargo,  Jind  the  remainder  in  cash,  or  by  approved 
bills,  at  two  months  following:" — 

Heldt  that  the  freighter  was  entitled  to  load  the  ship  with  an  assorted  cargo  of  any  "  legal  mer- 
chandise ;"  but  that  the  owners  were  entitled  to  be  paid  freight  upon  the  supposition  that 
the  loading  consisted  of  the  stipulated  quantities  o(  the  enumerated  goods,  viz.  100  tons  of 
bark,  60  tons  of  tallow,  and  20  tons  of  hides,  and  the  residue  of  wool,  pressed  or  unpressed. 

Held  also,  that  parol  evidence  was  not  admissible  to  show,  that,  by  the  custom  of  the  place  of 
loading,  the  cost  of  pressing  wool  was  to  be  borne  by  the  ship-owner. 

This  was  an  action  of  assumpsit  on  a  memorandum  of  charter. 

The  declaration  stated  that,  theretofore,  to  wit,  on  the  8th  of  August, 
1844,  by  a  certain  eharterparty  of  affreightment  in  writing  then  made  by 
and  between  the  plaintiffs  (by  the  plaintiff  James  Cockburn,  as  the  ma- 
naging owner  of  the  ship  Parkfield,  of  496  tons  burthen,  or  thereabouts, 
whereof  the  plaintiff,  J.  T.  Whiteside,  was  master,  then  lying  in  the  St. 
Katherine*8  Dock,  for  and  on  behalf  of  the  plaintiffs)  and  the  defendant, 
in  manner  following,  that  is  to  say,  that  the  said  ship,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  should,  with 
all  convenient  speed,  having  liberty  to  take  out  cargo  for  the  ship's 
benefit  for  the  Oape  and  Port  Phillip,  sail  and  proceed  to  Hobson's  Bay, 
Port  Phillip,  or  as  near  thereunto  as  she  might  safely  get,  and  there 
load  from  the  factors  of  the  said  defendant  a  full  and  complete  cargo  of 
wool,  tallow,  bark,  or  other  legal  merchandise  (the  quantity  of  bark  not 
*to  exceed  fifty  tonSy{a)for  broken  stowage,  without  the  consent  of  r^Yqo 
the  master,  and  the  quantity  of  tallow  and  hides  not  to  exceed 
eighty  tons),  not  exceeding  what  she  could  reasonably  stow  and  carry  over 
and  above  her  tackle,  apparel,  provisions,  and  furniture;  and,  being  so 
loaded,  should  proceed  therewith  to  London,  to  any  dock  the  defendant 
might  appoint,  or  as  near  thereunto  as  she  might  safely  get.  and  deliver 
the  same,  on  being  paid  freight  as  follows, — for  wool,  \\d.  per  lb.  pressed, 
and  IJrf.  and  one-eighth  of  a  penny  per  lb,  unpressed,  gross  weight , 
tallow,  3^.  per  ton  of  20  cwt. ;  bark,  4tL  per  ton  of  20  cwt. ;  and  hides, 
21,  per  ton  of  20  cwt,  all  gross,  the  latter  not  to  exceed  twenty  tons, 
without  consent  of  the  captain, — in  full  of  all  port-charges  and  pilotage 
as  customary  (the  act  of  God,  the  Queen  3  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigatioa* 

(a)  Afterwards  by  agreement  increased  to  one  hundred  tons. 

2s2 
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of  whatever  nature  and  kind  soever,  during  the  said  voyage,  always  ex- 
cepted) ;  one-third  of  the  freight  to  be  paid  in  cash  on  unloading  and 
right  delivery  of  the  cargo,  and  the  remainder  in  cash,  or  by  approved 
bills,  at  two  months  following :  and  it  was  thereby  then  further  agreed 
by  and  between  the  said  parties,  that  ninety  working  days  at  Port 
Phillip  should  be  allowed  the  defendant  (if  the  ship  should  not  be 
sooner  despatched)  for  loading,  and  two  days  on  demurrage  over  and 
above  the  said  laying  days,  at  107.  per  day;  and  that  the  penalty 
for  non-performance  of  the  said  agreement  should  be  3000/.;  that 
the  ship  should  be  reported  at  the  Custom-House  London,  by  certain 
brokers  therein  mentioned,  to  wit,  &c. ;  that  the  ship  should  be  ad- 
dressed to  the  defendant's  agents  at  Port  Phillip,  therein  described 
as,  to  wit,  Messrs.  W.  H.  Barnes  &  Go. ;  that  the  cargo  should  be 
brought  alongside  the  vessel  at  the  defendant's  risk  and  expense,  and 
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'^'stowed  and  discharged  according  to  the  custom  of  the  port ;  that 


the  captain  should  sign  bills  of  lading  at  any  rate  of  freight, 
without  prejudice  to  the  charterparty ;  that  in  the  event  of  the  defend- 
ant's agents  not  having  sufficient  wool,  they  should  be  at  liberty  to  load 
one  hundred  tons  of  bark  in  lieu  of  fifty  tons,  upon  paying  an  additional 
IO9.  per  ton  for  the  whole :  and  it  was  then  thereby  further  agreed,  that 
the  vessel  should  not  sail  from  London  later  than  the  30th  of  September 
then  next  following,  to  wit,  the  30th  of  September,  1844  ;  that  the 
defendant  should  not  be  at  liberty  to  ship  merchandise  in  the  cabins, 
without  permission  from  the  captain ;  and  that  the  said  ship  should  not 
be  detained  at  the  Gape  longer  than  ten  days,  wind  and  weather  per- 
mitting. The  declaration  then  proceeded  to  allege  mutual  promises; 
and  averred,  that  the  said  ship,  within  a  reasonable  time  after  the  making 
of  the  said  charterparty,  and  not  later  than  the  said  30th  of  September, 
1844,  to  wit,  on  the  1st  of  September,  1844,  being  then  tight,  staunch, 
and  strong,  and  every  way  fittted  for  the  said  voyage  in  the  said  char- 
terparty mentioned,  according  to  the  true  intent  and  meaning  thereof, 
with  all  convenient  speed,  sailed  and  proceeded  to,  and  arrived  at.  Hob- 
son's  Bay,  Port  Phillip  aforesaid,  and  was  not  detained  at  the  Cape  of 
Good  Hope  longer  than  ten  days ;  that  the  plaintiffs  were  then  and  there, 
to  wit,  at  Hobson's  Bay,  Port  Phillip  aforesaid,  ready,  and  willing,  and 
offered,  to  load  and  receive  and  take  on  board  the  said  ship  there,  to 
wit,  at  Hobson's  Bay,  Port  Phillip  aforesaid,  a  cargo  of  wool,  tallow, 
bark,  and  other  legal  merchandise,  of  the  several  kinds  and  in  the  pro- 
portions in  and  by  the  said  charterparty  mentioned  and  intended,  ac- 
cording to  the  tenor  and  effect,  and  true  intent  and  meaning  thereof, 
and  of  the  said  promise  and  undertaking  of  the  said  plaintiffs  in  that 
behalf,  not  exceeding  what  the  said  ship  could  reasonably  stow  and 
carry  over  and  above  her  tackle,  apparel,  provisions,  and  furniture ; 
♦7Q41  *^^^^'  because  the  agents  and  factors  of  the  defendant  had  not 
-'  sufficient  wool  within  the  true  intent  and  meaning  of  the  said 
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charterparty,  the  plaintifTs  were  then  and  there  ready  and  willing,  and 
offered,  to  load,  receive,  and  take  on  board  the  said  ship,  one  hundred 
tons  of  bark  in  lieu  of  fifty  tons  of  bark,  according  to  the  tenor  and  effect, 
true  intent  and  meaning  of  the  said  charterparty,  and  of  their  promise  in 
that  behalf;  that  the  plaintiffs  were  then  ready  and  willing  to  allow,  and 
then  allowed,  ninety  working  days,  at  Port  Phillip  aforesaid,  for  loading, 
and  were  then  ready  and  willing  to  allow  ten  days  on  demurrage,  over  and 
above  the  said  laying  days,  upon  the  terms  and  according  to  the  true  intent 
and  meaning  of  the  said  charterparty ;  that  the  captain  of  the  said  ship, 
to  wit,  the  said  J.  T.  Whiteside,  was  then  ready  and  willing,  and  then  of- 
fered, to  sign  bills  of  lading  at  any  rate  of  freight, — of  all  which  said  pre- 
mises the  defendant  and  his  said  agents  and  factors,  to  wit,  Messrs.  W.  H. 
Barnes  k  Co.,  then  had  notice ;  that,  although  the  plaintiffs  had  always 
performed  all  things  in  the  said  charterparty  mentioned  on  their  part 
to  be  performed,  yet  the  defendant,  not  regarding  his  said  promise,  did 
not  nor  would,  nor  would  his  said  agents  and  factors,  to  wit,  Messrs.  W. 
H.  Barnes  &  Co.,  or  any  other  person  or  persons  on  his  behalf,  load  the 
duid  vessel  with  a  cargo  of  wool,  tallow,  bark,  or  other  legal  merchandise, 
at  Hobson's  Bay,  Port  Phillip,  according  to  the  tenor  and  effect,  true 
intent  and  meaning  of  the  said  charterparty,  and  the  said  promise  and 
undertaking  of  the  said  defendant  in  that  behalf,  but  wholly  failed  and 
made  default  therein. 

The  second  count  stated  that  the  defendant  was  indebted  to  the  plain- 
tiffs in  5000Z.  for  fright  payable  by  the  defendant  to  the  plaintiffs  in 
respect  of  the  conveyance  by  them  for  the  defendant,  at  his  request,  of 
divers  goods  and  chattels  in  and  on  board  of  certain  ships  and  vessels 
from  divers  places  to  divers  other  *place8,  and  the  loading  and  r^^jqc 
unloading  and  delivery  thereof  for  the  defendant,  at  his  request.    ^ 

The  declaration  also  contained  counts  for  money  paid,  and  for  money 
found  due  upon  an  account  stated. 

Plea,  that  the  plaintiffs  ought  not  further  to  maintain  their  action, 
because  the  defendant  brings  into  court  the  sum  of  one  shilling  ready  to 
be  paid  to  the  plaintiffs,  and  the  plaintiffs  have  not  sustained  damages  to 
a  greater  amount  than  the  said  sum  of  one  shilling,  in  respect  of  the 
causes  of  action  in  the  declaration  mentioned. 

Replication,  that  the  plaintiffs  have  sustained  greater  damages  than 
the  said  sum  of  one  shilling,  in  respect  of  the  causes  of  action  in  the 
declaration  mentioned.     Issue  thereon. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London 
after  Michaelmas  term,  1847.  The  plaintiffs  were  the  owners  of  a  ves- 
sel called  the  Parkfield,  of  which  one  of  them,  viz.,  Whiteside,  was  also 
master.  The  plaintiffs  by  this  action  sought  to  recover  a  sum  of  1740/., 
which  they  claimed  to  be  due  to  them  under  the  memorandum  of  charter 
declared  upon. 
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A  sum  of  80002.  had  been  paid  on  account,  which  was  admitted  by 
the  particulars. 

It  appeared  that  the  Parkfield  arrived  at  Port  Phillip  on  the  9th  of 
February,  1845.  Messrs.  Barnes  &;  Co.,  the  agents  for  the  charterer  at 
that  place,  being  unable  to  procure  the  stipulated  quantity  of  wool, 
on  the  12th  of  March  addressed  and  sent  the  following  letter  to  the 
master : — 

"  Melbourne,  March  12,  1845. 

'^  Dear  Sir, — We  find,  owing  to  the  lateness  of  the  season,  that  it  will 
be  entirely  out  of  our  power  to  complete  the  lading  of  your  vessel 
according  to  the  terms  of  the  charter ;  and,  in  consequence  of  such  ina- 
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bility,  '''we  have  now  to  apply  to  you  to  know  if  you  will  allow  us 


to  put  on  board  your  ship  bark,  tallow,  wool,  or  other  merchan- 
dise, in  such  quantities  as  we  may  be  able  to  procure ;  or,  in  the  event 
of  this  not  meeting  your  views,  if  you  will  consent,  on  receiving  an  ade^ 
quate  compensation,  to  proceed  to  Sydney,  and  take  in  there  a  portion 
of  your  cargo.  In  your  reply,  you  will  please  consider  we  are  fullv 
aware  that  any  offer  you  may  make  must  be  without  prejudice  to  your 
charter.  We  are,  &c. 

(Signed)  "  W.  H.  Barnes  k  Co." 
"  To  Captain  Whiteside,  of  the  barque  Parkfield." 
To  this  letter,  the  captain  returned  the  following  answer : — 

"  Melbourne,  March  12, 1845. 
'*  Gentlemen, — I  received  your  letter  stating  your  inability  to  furnish 
me  with  a  cargo  according  to  the  terms  of  the  charterparty,  and  request- 
ing to  know  whether  I  will  allow  you  to  put  on  board  the  Parkfield  wool, 
tallow,  bark,  and  other  merchandise,  in  such  quantities  as  you  may  be 
able  to  procure  the  same.  In  reply,  I  beg  to  say  that  the  interest 
of  the  owners  will  not  permit  me  to  do  any  act  which  may  prejo* 
dice  the  charterparty, — as  you  justly  admit  I  cannot  do.  I  cannot 
depart  from  the  terms  of  the  charterparty,  unless  it  be  on  the  distinct 
understanding  that  my  meeting  your  wishes  does  not  in  any  manner  or 
shape  prejudice  the  claim  the  owners  of  the  Parkfield  will  have  on  the 
charterer,  James  Alexander,  Esq.,  of  London,  for  the  full  amount  that 
the  ship  would  earn,  if  loaded  according  to  the  charterparty.  Upon 
this  understanding,  you  may  load  the  ship  in  such  safe  way  as  you  can, 
within  the  time  allowed  by  the  charter. 

.    "  We  are,  &c. 
(Signed)  "J.  T.  Whiteside." 
"Messrs.  W.  H. Barnes  &  Co." 
*7971       *^^  ^^®  following  day,  Messrs.  Barnes  &  Co.  addressed  a  letter 
^  to  Captain  Whiteside,  assenting  to  the  terms  of  his  letter  of  the 
12th :  and  on  the  2d  of  April,  they  again  addressed  him  as  follows : — 

"  Melbourne,  April  2,  1845. 
*'  Dear  Sir, — We  now  propose  that  the  ship  Parkfield  shall  be  got 
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ready  to  proceed  to  Sydney,  and  there  fill  up  with  such  other  merchan- 
dise as  you  can  conveniently  and  safely  stow,  and  as  our  representatives 
may  be  there  able  to  procure.  Whilst  the  Parkfield  is  being  prepared, 
we  shall  ship  such  merchandise  as  we  may  be  able  to  procure  here.  This 
deviation  from  your  charterparty  is,  of  course,  to  be  without  prejudice  to 
your  position  in  any  respect,  and  is  for  the  benefit  of  the  charter  alone. 
We  will  pay  all  port-charges,  and  such  other  expenses  as  you  are  put  to 
in  calling  at  and  filling  up  at  Sydney,  and  extra  insurance  effected  in 
consequence  of  such  deviation ;  and  we  agree  to  pay  you  400Z.,  as  com- 
pensation for  wear  and  tear  of  vessel  to  Sydney,  &c. 

"  We  are,  &c. 
(Signed)  "  W.  H.  Barnes  &  Co." 

"  To  Capt.  Whiteside,  of  the  barque  Parkfield." 

The  proposition  contained  in  this  letter  was  assented  to  by  the  master, 
and  the  Parkfield  accordingly  proceeded  to  Sydney  for  the  purpose  of 
completing  her  loading.  She  arrived  in  London  on  the  31st  of  October, 
1845,  having  on  board  a  full  cargo,  consisting  of  500  bales  (61  tons)  of 
wool,  741  casks  of  tallow  (weighing  260  tons),  144  tons  of  bark,  85 
tons  of  wood,  18  tons  of  hides,  and  about  80  tons  of  other  goods  not 
enumerated  in  the  charterparty,  viz.  gum,  hoofs  and  horns,  bones, 
trenails,  and  skins. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  they  were  entitled  to 
receive  freight  to  the  same  amount  as  if  the  vessel  had  brought  home  a 
full  cargo  of  wool,  *with  the  exception  of  the  stipulated  quanti-  r^yog 
ties  of  the  enumerated  articles,  viz.  100  tons  of  bark  and  80 
tons  of  tallow  and  hides.  And  it  was  proved,  that,  if  the  vessel  had 
been  so  loaded,  she  would  have  brought  home  2604  bales  (or  about  318 
tons)  of  pressed  wool,  besides  the  stipulated  quantities  of  bark,  tallow, 
and  hides. 

The  defendant,  on  the  other  hand,  insisted,  that,  under  the  words 
'^  other  legal  merchandise,"  he  was  entitled  to  ship  such  an  assorted 
cargo  of  any  legal  merchandise  as  was  consistent  with  the  proper  load- 
ing of  the  ship ;  and  that  no  specific  rate  of  freight  being  prescribed  by 
the  charter  for  non-enumerated  goods,  he  was  to  pay  for  them  the  current 
rate  of  freight  from  the  port  of  loading  to  London. 

It  was  conceded,  that,  if  the  plaintiffs'  construction  of  the  charter- 
party  was  correct,  they  were  entitled  to  1740/.  beyond  the  sum  already 
paid, — ^subject  to  the  following  question  : — By  the  terms  of  the  charter- 
party,  the  charter  was  to  pay  freight  1  Jd.  per  lb.  for  compressed  wool^ 
and  \\d.  and  one-eighth  of  a  penny  per  lb.  for  wool  uncompressed.  On 
the  part  of  the  defendant,  it  was  contended  that  the  compressing 
(the  cost  of  which  would  amount  to  about  400Z.)  was  to  be  done  at 
the  expense  of  the  ship-owners ;  and  evidence  was  offered  for  the  pur- 
pose of  showing  that  this  was  the  usual  course.  That  evidence,  how- 
ever, was  objected  to,  on  the  ground,  that,  there  being  no  ambiguity  on 
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tia-  face  of  the  charterparty  in  this  respect,  parol  evidence  was  not 
necessary  or  admissible  to  explain  it :  and  accordingly  it  was  rejected. 

The  Lord  Chief  Justice  directed  the  jury  to  find  for  the  plaintiffs,  for 
1740Z.,  the  sum  claimed, — reserving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit ;  or  to  reduce  the  damages  by  the  amount  of  the  cost  of 
pressing  the  wool,  if  the  court  should  be  of  opinion  that  the  evidence 
of  usage  was  improperly  rejected. 

it'^oQi       *I*  ^'^8  agreed,  that,  if  the  court  should  think  the  plaintiffs* 
-*  construction  of  the  charterparty  erroneous,  the  amount  of  da- 
mages should  be  referred. 

A  verdict  having  been  entered  accordingly, 

Channell^  Serjt.,  in  Trinity  term,  1847,  pursuant  to  the  leave  reserved, 
obtained  a  rule  nisi  to  enter  a  nonsuit.  He  cited  Moorsom  v.  Page^  4 
Campb.  103 ;  Thomas  v.  Clarke,  2  Stark.  K  P.  C.  450 ;  Irving  v.  CUgg^ 
1  N.  C.  68,  4  M.  &  Scott,  572 ;  and  Capper  v.  ForsUr,  8  N.  C.  988,  5 
Scott,  129. 

ByU%y  Serjt.,  and  James  Wilde  (with  whom  was  S.  Martin),  now  showed 
cause.  The  question  turns  upon  the  construction  of  the  charterparty, 
which,  as  is  shown  by  the  correspondence  above  set  out,  is  not  prejudiced 
by  anything  that  was  done  either  at  Port  Phillip  or  at  Sydney.  The 
charterparty  provides  that  the  ship  should  proceed  with  all  convenient 
speed  to  Port  Phillip  (the  owners  being  at  liberty  to  take  out,  for  their 
own  benefit,  a  cargo  for  the  Cape  and  Port  Phillip),  and  there  load  from 
the  freighter's  factors  ''a  full  and  complete  cargo  of  wool,  tallow,  bark, 
or  other  legal  merchandise,*' — the  quantity  of  bark  not  to  exceed  50 
(afterwards  increased  to  100)  tons,  and  the  quantity  of  tallow  and  hides 
not  to  exceed  80  tons, — and  should  proceed  therewith  to  London,  and 
deliver  the  same  "  on  being  paid  freight  as  follows — for  wool  1^.  per  lb. 
pressed,  and  l^d.  and  one-eighth  of  a  penny  per  lb.  unpressed,  gross 
weight ;  tallow,  3Z.  per  ton,  of  20  cwt.;  bark,  il  per  ton,  of  20  cwt. ;  and 
hides,  2Z.  per  ton,  of  20  cwt., — all  gross, — the  latter  not  to  exceed  20 
tons,  without  consent  of  the  captain,  &c. ;  one-third  of  the  freight  to  be 
*8001  P^^^  ^°  ^^^^  ^^  unloading  and  right  delivery  of  the  cargo,  and  *the 
-^  remainder  in  cash,  or  by  approved  bills,  at  two  months  following.*' 
The  cargo  that  was  in  fact  brought  home, — without  prejudice  to  the 
charterparty, — consisted  of  260  tons  of  tallow,  X44  tons  of  bark,  35 
tons  of  wood,  18  tons  of  hides,  30  tons  of  gum,  horns  and  hoofs,  bones, 
trenails,  and  skins,  and  only  60  tons  of  wool.  On  the  part  of  the 
defendant,  the  contention  was,  that  he  had  shipped,  as  the  charterparty 
Authorized  him  to  do,  a  full  cargo  of  ^Megal  merchandise,"  that  he  was 
entitled  to  have  it  delivered  on  payment  of  the  stipulated  freight  for 
wool  and  the  other  enumerated  articles,  and  that,  for  the  unenumerated 
goods,  he  was  to  pay  freight  according  to  the  current  rate  for  such  goods 
from  the  port  of  loading  to  London.  The  plaintiffs,  on  the  other  hand, 
'^sbt  that  they  are  entitled  to  be  paid  freight  upon  the  assumption  that 
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the  cargo  cunsisted  of  the  specified  quantities  of  tallow,  bark,  and  hides, 
the  residue  of  the  ship  being  filled  up  with  tvooL  The  view  taken  by 
the  plaintifis  is  expressly  sanctioned  by  the  cases  of  Thomas  v.  Clarke^ 
2  Stark.  N.  P.  C.  450,  and  Capper  v.  Forster.Z^.  C.  938,  5  Scott,  129. 
In  Thomas  v.  Clarke^  it  was  held,  that,  where  a  charterparty  stipulates 
for  the  loading  of  a  full  cargo  of  enumerated  articles,  to  be  carried  at 
certain  specified  rates  of  freight,  in  the  event  of  no  cargo  being  put  on 
board  by  the  charterer,  the  damages  are  to  be  calculated  upon  an  average 
of  the  enumerated  articles.  In  Capper  v.  Forster^  by  the  charterparty 
it  was  stipulated  that  the  ship  should  proceed  to  Rio  Nunez,  on  the 
coast  of  Africa,  and  discharge  there,  and  reload  a  full  and  complete 
cargo  of  enumerated  articles,  all  or  either,  at  the  option  of  the  char- 
.  terer,  at  certain  stipulated  rates  of  freight,  and  that,  should  the  vessel 
not  be  full  at  Rio  Nunez,  the  charterer  was  to  have  the  liberty  of  filling 
*up  at  St.  Mary's.  The  vessel  having  returned  with  a  full  cargo,  p^Q^^^ 
consisting  principally  of  timber,  which  was  not  one  of  the  enume-  ^ 
rated  articles, — it  was  held  that  the  freight  must  be  paid  upon  average 
quantities  of  all  the  articles  enumerated  in  the  charterparty,  according 
to  the  custom  of  the  port.  Tindal,  0.  J.,  in  giving  the  judgment  of 
the  court,  there  says  :(a)  '^  If  the  ship  had  returned  empty,  we  think  the 
question  now  raised  must  be  considered  as  settled.  The  opinion  ex- 
pressed by  the  very  learned  and  accurate  writer  of  the  law  of  ships 
and  shipping,  referred  to  in  the  course  of  the  argument,  and  the  case  of 
Thomas  v.  Clarke^  the  decision  of  which  was  not  appealed  from  by  any 
motion  to  the  court,  appear  to  us  to  lay  down  and  establish  a  rule  which 
is  at  once  just  and  reasonable,  and  may  fairly  be  inferred  to  meet  the 
intention  of  the  contracting  parties.  And  we  can  see  no  real  distinction 
to  be  made  between  the  application  of  this  rule  to  the  case  where  the 
ship  returns  empty,  and  where  she  returns  with  a  cargo  of  articles,  alto- 
gether, or  in  a  very  large  proportion,  of  a  different  nature  and  quality 
from  those  enumerated  in  the  charter,  and  between  which  cargo  brought 
home  and  the  enumerated  articles  there  is  no  common  measure  whatever. 
In  both  cases,  the  original  intention  and  expectation  of  the  parties  at 
the  time  the  charter  was  entered  into,  as  tc»  the  amount  of  freight  which 
would  become  payable  for  the  voyage,  must  have  been  founded  upon  the 
assumption  that  the  ship  would  bring  home  a  cargo  consisting  of  all  or 
some  of  the  enumerated  articles :  in  both  cases,  therefore,  there  exists 
the  same  necessity  of  applying  the  rule  above  laid  down,  which  necessity 
is  grounded  on  the  consideration,  that,  unless  yon  adopt  this  rule,  you 
have  no  other  guide  whatever ;  the  liberty  ^  to  fill  up  with  other  lawful 
merchandises/  being  understood  by  us  to  *mean  other  lawful  p^^^^o 
merchandises  ejusdem  generis^ — at  least  so  far  as  the  calculation  ^ 
of  the  freight  is  involved  in  that  construction."  Here,  as  in  that  case, 
the  measure  of  the  damages  for  tho  breach  of  the  contract,  is,  the  freight 
that  is  specified  to  be  paid  for  the  enumerated  articles.     It  is  evident 

(a)  3  N.  C.  949,  5  Soott,  140. 
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that  the  parties  intended  to  fix  the  rate  of  freight :  and  this  they  have 
done  carefully,  even  where  the  article  is  to  be  of  small  amount.  It  will 
probably  be  contended,  on  the  other  side,  that  this  construction  renders 
the  words  "or  other  legal  merchandise*'  idle.  [Maulb,  J.  It  may  be 
that  they  are  so  with  reference  to  the  assessment  of  damages  for  a  breach 
of  the  charterparty.  V.  Williams,  J.  Hides  are  not  mentioned  in  the 
enumeration  of  what  the  cargo  is  to  consist  of:  they  could,  therefore, 
only  be  shipped  as  "other  legal  merchandise."]  If  the  words  "or 
other  legal  merchandise*'  be  read,  as  probably  they  ought  to  be,  with 
reference  to  "  bark,'*  which  is  the  last  antecedent,  they  would  only 
authorize  the  shipment  of  such  goods  as  would  fall  within  the  description 
of  broken  stowage.  [Maule,  J.  Is  not  the  real  meaning  of  the  charter- 
party  this,  that  the  freighter  is  to  load  the  ship  with  a  full  cargo  of 
"  legal  merchandise** — the  articles  enumerated  being  given  merely  as 
examples  of  what  is  meant  by  legal  merchandise?]  It  is  submitted 
that  it  is.  Moorsom  v.  Page^ — which  will  be  relied  on  for  the  de- 
fendant,— has  no  application:  it  only  decides  that  a  charterer  who 
ships  a  full  cargo  consisting  of  two  out  of  three  enumerated  articles, 
fulfils  his  contract.  Irving  v.  Olegg  is  equally  inapplicable :  it  depends 
upon  the  same  principle  as  Mocrsom  v.  Page.  The  clause  enabling  the 
charterer,  in  the  event  of  his  agents  not  having  sufficient  wool,  to  load 
«Rn^i  *^^^  ^^^^  ^^  hvLTk  instead  of  50  tons,  upon  paying  an  additional 
J  10«.  per  ton  for  the  whole,  shows  that  a  wool  cargo  only  was  con- 
templated, an  excess  of  bark  being  selected  in  case  of  a  deficiency  of 
wool,  in  order  that  the  amount  of  dead  weight  should  in  no  event  exceed 
the  quantity  already  stipulated  for. 

As  to  the  pressing  of  the  wool, — there  is  no  pretence  for  impoaing  the 
cost  of  that  upon  the  owners.  They  contract  to  receive  wool  pressed  or 
unpressed,  at  the  option  of  the  charterer ;  and,  no  doubt,  the  difference 
of  freight  is  so  calculated  as  to  make  it  worth  his  while  to  incur  the 
expense  of  pressing. 

Channellj  Serjt.,  Bramwellj  and  Sir  E.  WUmoty  in  support  of  the 
rule.  The  argument  on  the  part  of  the  plaintiffs  in  substance  amounts 
to  this, — that  they  are  entitled  to  be  paid  freight  upon  the  assumption 
that  the  entire  cargo,  beyond  the  stipulated  quantities  of  enumerated 
goods,  consisted  of  wool ;  or,  in  other  words,  that,  whatever  the  general 
cargo  might  consist  of,  they  were  at  all  events  entitled  to  receive  a  wool 
freight.  The  defendant,  on  the  other  hand,  insists,  that,  under  the 
words  "  or  other  legal  merchandise,**  he  was  entitled  to  ship  any  goods 
other  than  those  enumerated,  to  an  extent  consistent  with  the  proper  trim 
of  the  vessel ;  and  that  the  freight  payable  for  such  goods,  none  being 
expressly  stipulated  for  by  the  charterparty,  was  to  be  at  the  current 
rate  of  the  port  of  loading.  [Maule,  J.  The  difficulty  of  that  con- 
struction is,  that  the  cargo  is  to  be  delivered  in  London,  on  the  owners 
being  paid  freight  as  follows, — specifying  certain  rates  of  freight  for 
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woolj  tallow.  hide8y  and  bark  only.]     The  rate  of  freight  for  those  articles 
is  stipulated  and  ascertained ;  that  of  '^  other  lawful  merchandise'*  unenu- 
merated,  is  not.     This  construction  is  justified  by  the  case  of  Moorsom 
V.  Page,     There,  the  ^plaintiff  covenanted  to  receive  and  take  tuloqa 
on  board  the  ship  Lavinia,  on  a  voyage  from  Rio  de  la  Plata  to  *- 
London,  '^  a  full  and  complete  cargo,  consisting  of  copper,  tallow,  and 
htde$,  or  other  goods,  but  not  more  than  50  tons  of  copper  and  tallow, 
nor  more  than  fifteen  of  such  50  tons  to  consist  of  copper:"  and  the  de- 
fendant undertook  to  furnish  and  provide  for  loading  on  board  the  said « 
ship  '^  a  full  and  complete  cargo  of  copper,  tallow,  and  hide$,  or  other 
goods,  as  above  mentioned,  and  to  pay  freight  for  the  said  cargo  as  fol- 
lows (that  is  to  say),  for  copper  the  sum  of  6/.  sterling  per  ton,  for  taUow 
the  sum  of  21.  sterling  per  ton,  for  hides  the  sum  of  1^^.  sterling  per  lb., 
and  for  all  other  goods  in  proportion  thereto.'*    The  first  breach  assigned, 
was,  that  the  defendant  did  not  furnish  and  provide  for  loading  on  board 
the  ship  a  full  and  complete  cargo  of  copper,  tallow,  and  hides,  or  other 
goods,  but  refused  to  furnish  or  provide  any  copper  for  loading,  &c.     It 
appeared  in  evidence  that  the  defendant  had  provided  for  the  ship  a 
quantity  of  tallow,  and  as  many  hides  as  she  chose  to  take  in,  but  that 
he  refused  to  let  her  have  any  copper ;  in  consequence  of  which  it  was 
necessary  for  her  to  keep  in  her  ballast,  the  place  of  which   might 
have  been   supplied  by  the  copper,  and  the  amount   of  the  freight 
which  she  carried  was  in  consequence  less  than  if  copper  had  been 
supplied.     On  the  part  of  the  plaintiff,  it  was  contended,  that,  under 
the  covenant  to  load   the  ship,  the  defendant  was  bound    to  furnish 
her  with  a  properly  assorted  cargo,  so  that  she  might  be  entirely  filled 
with  goods  on  which  freight  would  be  due;  and  that  he  was  therefore 
liable  in  damages  for  a  sum  equal  to  the  freight  which  would  have  been 
earned,  had  fifteen  tons  of  copper  been  put  on  board.     But  Lord  Ellen- 
borough  said:  ''The  parties  very  likely  intended  that  copper  should 
necessarily  form  a  part  of  the  cargo ;  but  they  have  not  sai^  so.     The 
"^covenant  leaves  a  latitude  to  the  freighter,  to  furnish  a  cargo  of  r^on^ 
'  copper,  tallow,  hides,  or  other  goods.'     Therefore,  if  the  ship  ^ 
had  as  large  a  quantity  of  tallow  and  hides  as  she  could  take  on  board, 
I  think  the  covenant  has  been  performed.'*     So,  in  Irving  v.  Clegg,  the 
defendant  hired  a  ship  for  a  voyage  to  the  East  Indies  and  back,  the 
freight  for  the  homeward  cargo  to  be  4Z.  15s.  per  ton  of  20  cwt.  for 
sugar,  coffee,  and  rice  ;  and  for  pepper  at  18  cwt.  to  the  ton ;  the  fore- 
cabin  to  be  filled  with  light  goods,  and  100  tons  of  rice  or  sugar  to  be 
shipped  prior  to  any  other  part  of  the  loading,  to  ballast  the  vessel,  and 
keep  her  proper  trim  for  the  voyage.     The  defendants,  in  pursuance  of 
the  charterparty,  shipped  100  tons  of  rice,  and  completed  the  cargo  with 
light  goods  ;  in  consequence  of  which,  the  master  was  compelled  to  ship 
a  large  quantity  of  ballast,  to  enable  the  vessel  to  sail  safely :  and  it 
was  held,  that  the  defendants  were  at  liberty,  after  shipping  the  100  tons 

2T 
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of  rice,  to  complete  the  cargo  with  such  goods  as  they  thought  fit,  and 
were  not  hound  to  pay  freight  for  the  tonnage  occupied  hy  the  additional 
hallast.  TiNDAL,  G.  J.,,  in  delivering  the  judgment  of  the  court,  there 
said :  ''  Looking  to  the  terms  of  the  charterparty  alone,  it  appears  to  as, 
that,  if  it  had  not  been  for  the  mention  of  the  stipulation  at  the  end, 
this  case  would  have  been  governed  by  the  decision  in  Mocrsam  v. 
Page.*'  Capper  v.  Farster^ — ^which  is  altogether  founded  upon  the  case 
of  Thomas  v.  Clarhej — is  no  authority  against  the  defendant.  The 
words  of  the  charterparty  in  that  case  are  not  tantamount  to  those 
found  here. 

With  respect  to  the  pressing  of  the  wool,— -evidence  was  tendered  to 
show  that  it  was  customary  for  the  ship-owner,  for  whose  convenience 
that  operation  was  performed,  to  bear  the  expense  of  it ;  but  the  lord 
*8061  ^^'^^  justice  declined  to  receive  it.  That  such  ♦evidence  was 
^  admissible,  is  clear  from  the  cases  of  Robertson  v.  FreneKy  4 
East,  130,  and  Robertson  v.  Jackson^  2  Man.  Gr.  k  S.  412. 

WiLDK,  G.  J.  Upon  the  best  consideration  that  I  am  able  to  bring  to 
this  case,  it  seems  to  me  that  the  rule  ought  to  be  discharged.  l%e 
charterparty  in  question  was  designed  to  attain  two  objects, — to  secure 
a  full  and  complete  cargo  for  the  vessel, — and  to  ascertain  what  that 
cargo  should  yield  to  the  ship-owners  in  the  shape  of  freight.  In  the 
case  of  a  ship  going  out  in  ballast,  where  the  bringing  back  a  home 
cargo  from  a  distant  port  only  is  stipulated  for,  it  is  certainly  most 
unusual  for  the  charterparty  not  to  prescribe  for  freight  to  be  paid  in 
such  a  manner  as  would  enable  the  owner  to  calculate  the  probable 
amount  of  profit  that  will  accrue  to  him  for  the  voyage.  And,  when 
we  find  that  considerable  care  and  pains  have  been  bestowed,  in  framing 
this  charterparty,  to  ascertain  and  prescribe  certain  rates  of  freight  for 
particular  articles  of  which  the  cargo  is  to  consist,  one  would  not  expect 
that  the  parties  would  altogether  omit  to  mention  the  rate  of  freight  of 
that  which  it  was  contemplated  should  form  the  principal  part  of  the  load- 
ing. And,  further,  when  we  find  that  the  charterparty  prescribes  the 
rate  of  freight  to  be  paid  for  certain  enumerated  articles,  and  that  it 
contemplates  the  shipping  of  other  goods^  but  makes  no  provision  for 
the  rate  of  freight  which  is  to  be  paid  for  them,  one  would  naturally 
conclude  that  the  specified  freight  for  the  articles  enumerated,  ufas 
to  be  the  rule  and  guide  for  ascertaining  the  rate  to  be  paid  in  respect 
of  those  goods  as  to  the  payment  for  which  the  charterparty  was  so  silent. 
Now,  by  the  terms  of  this  charter,  the  ship  is  to  proceed  to  Port  Phillip 
without  any  outward  cargo :  there  is  then  a  stipulation  as  to  freight, 
^  ♦and  also  a  stipulation  that  the  captain  might  sign  bills  of  lading 

J  at  any  rate  of  freight,  without  prejudice  to  the  charterparty, — 
referring  to  the  charter  for  the  rate  of  freight  payable  in  respect  of 
goods  the  bills  of  lading  for  which  would  indicate  a  difierent  rate.  The 
jharterparty,  then,  provides  that  the  ship  shall  proceed  to  Port  Phillip, 
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and  there  load,  from  the  factors  of  the  defendant,  a  full  ^nd  complete 
cargo  of  wooly  tallow,  bark,  or  other  legal  merchandise^ — restricting  the 
quantity  of  bark  to  fifty  tons,  and  the  quantity  of  tallow  and  hides  to 
eighty  tons :  and  the  home  cargo  is  to  be  delivered  in  London,  on  pay- 
ment of  certain  stipulated  rates  of  freight  for  wool,  tallow,  bark,  and 
hides.  If  the  whole  cargo  is  to  be  delivered  on  payment  of  certain  rates 
of  freight,  stipulated  and  prescribed  by  the  charterparty,  is  there  not 
great  difficulty  in  supposing  that  any  freight  is  to  be  paid  according  to  any 
other  estimate  than  that  which  is  found  in  the  instrument  itself?  It  is 
said,  that,  there  being  no  prescribed  rate  of  freight  for  unenumerated 
articles,  they  must  be  paid  for  at  a  reasonable  rate.  What  is  a  reason- 
able rate?  If  the  ship,  having  gone  out  with  cargo  to  Port  Phillip,  or, 
calling  there  on  her  voyage  home  from  India,  or  elsewhere,  were  what  is 
called  a  seeking  ship,  the  current  rate  of  freight  at  that  place  would  be 
a  reasonable  rate  for  the  shipowners  to  receive.  Bur,  would  the  same 
rate  be  reasonable  in  the  case  of  a  ship  going  out  from  England  under  a 
contract  like  this  ?  What  is  the  test  of  reasonableness  ?  It  seems  to 
me  to  be  much  too  uncertain  to  have  any  application  to  the  present  case. 
Certain  articles  here  are  specified,  for  which  freight  is  to  be  paid  at  cer- 
tain stipulated  rates.  No  reference  is  made  to  any  precise  amount  of 
freight  to  be  paid  for  "  other  legal  merchandise."  Whether  those  words 
are  to  be  construed  as  authorizing  the  shipment  of  goods  ejusdem  generis 
"with  those  enumerated,  or  as  extending  '^to  any  description  of  r^cono 
legal  merchandise,  it  is  not  material  to  inquire :  the  charterparty  ^ 
clearly  contemplates  the  shipment  of  unenumerated  articles.  The  par- 
ties have  agreed  that  the  ship  should  go  out  to  Port  Phillip,  and  there 
receive  a  full  cargo  of  certain  goods, — whether  of  the  goods  enumerated, 
or  goods  of  the  like  description,  or  goods  at  large.  The  vessel  is  not 
fully  loaded.  What  are  the  damages  payable  for  this  breach  of  con- 
tract? How  would  the  parties  have  settled,  if  the  ship  had  brought 
home  a  full  and  complete  cargo?  They  provide  for. none  other  than 
stipulated  rates  of  freight;  leaving  the  charterparty  altogether  silent 
on  the  subject  of  freight  of  goods  not  enumerated,  if  it  is  supposed  that 
the  ship  is  to  bring  home  goods  on  freight  not  assimilated  to  the  rates  of 
freight  mentioned  in  the  contract.  Looking  at  the  whole,  the  true  con- 
struction of  the  charterparty  appears  to  me  to  be,  not  to  leave  the  char- 
terer nt  liberty  to  bring  home  goods  on  freight  at  an  unascertained  and 
unprescribed  rate;  but  that,  though  he  might  be  entitled  to  ship  any 
description  of  legal  merchandise,  the  rate  of  freight  on  payment  of 
which  he  is  entitled  to  have  the  goods  delivered  to  him  in  London,  is 
distinctly  prescribed  and  ascertained  by  the  charterparty.  The  plain- 
tiffs (the  owners)  contend  that  they  are  entitled  to  calculate  the  freight, 
according  to  the  rates  mentioned  in  the  charterparty,  in  the  way  least 
favourable  to  themselves,  and  most  favourable  to  the  charterer.  "Put 
on  board,"  they  say,  "the  stipulated  quantities  of  tallow,  bark,  and 
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hides,  and  then  calculate  the  freight  as  if  the  remaining  tonnage 
of  the  ship  was  entirely  occupied  by  wool."  It  appears  to  me  that 
the  plaintiffs  are  at  least  entitled  to  that,  as  well  upon  the  true 
and  obvious  construction  of  the  charterpartj  itself,  as  upon  the  autho- 
rity of  decided  cases,  by  which  the  question  ought,  in  my  opinion,  to  be  now 
considered  as  settled.  In  Thomca  v.  Clarke^  2  Stark,  N.  P.  C.  450,  Lord 
*ftOQl  *'i'^^'TERDEN,  thirty  years  ago,  laid  down  a  rule  upon  this  subject 
^  that  has  repeatedly  been  recognised  since.  That  was  an  action 
on  a  charterparty,  whereby  the  owner  of  a  ship  chartered  her  to  the 
defendants  for  a  voyage  to  Rio  Janeiro  and  back  to  LiverpooL  By  the 
charterparty,  the  defendants  contracted  to  furnish  a  full  cargo  for  the 
return  voyage  at  Rio  Janeiro.  A  great  many  articles  were  specified  in 
the  charterparty, — such  as  coffee,  cotton,  sugars,  &c., — of  which  the 
cargo  might  consist ;  and  the  defendants  contracted  to  pay  for  the  freight 
of  each  of  these  articles  separately  by  weight;  as,  for  coffee,  12«..6<i. 
l)er  cwt.,  &c.  The  defendants  failed  to  supply  any  cargo  at  Rio  Janeiro, 
and  the  ship  returned  empty.  One  question  in  the  cause,  was,  how  the 
damages  were  to  be  estimated.  It  was  submitted,  on  the  part  of  the 
defendants,  that  they  were  not  liable  for  more  than  the  amount  of  the 
freight,  supposing  the  vessel  to  have  been  laden  with  one  of  the  articlei 
specified,  which  would  have  yielded  the  lowest  amount  of  freight.  Evi- 
dence was  given  of  the  amount  of  freight,  calculated  on  the  supposition 
that  one  third  of  the  cargo  consisted  of  coffee,  another  third  of  cotton, 
and  another  third  of  sugar.  Supposing  the  whole  cargo  to  have  con 
sisted  of  coffee,  or  of  cotton,  the  amount  would  have  been  higher  than 
the  average  taken ;  but,  if  it  had  consisted  of  sugar  only,  the  amouni 
would  have  been  less  than  this  average.  Evidence  was  also  given  of 
what  the  vessel  had  actually  earned  on  former  and  similar  voyages,  which 
exceeded  the  demand  made  by  the  plaintiff  for  dead  freight,  according 
to  the  estimate  taken  in  that  instance.  Abbott,  C.  J.,  intimated  that 
the  proper  course  would  be,  to  estimate  the  freight  by  means  of  an 
average,  so  as  to  take  neither  the  greatest  possible  freight,  nor  the  least. 
Nothing  is  more  important  than  that  these  rules  of  commercial  law 
^8101  ^^^^^^  ^^  certain  and  well  defined  :  and,  where  a  rule  "^has  been 
so  long  laid  down,  and  so  repeatedly  acted  upon  by  those  who 
are  interested  in  the  subject,  nothing  can  be  more  mischievous  than 
again  to  throw  it  at  large  and  thus  introduce  uncertainty  and  confusion. 
The  plaintiffs  here  do  not  seek  to  go  so  far  as  was  done  in  ThomiU  v. 
Clarke.  The  case  of  Thomas  v.  Clarke  is  cited  as  an  authority  in  Lord 
Tenterden's  valuable  work  on  8hipping,(a) — a  book  that  is  no  less  in 
the  hands  of  commercial  men  than  of  lawyers.  Then  comes  the  case 
of  Capper  v.  Forster,{b)  where  Thomas  v.  Clarke  is  again  recognised  as 

(a)  8th  edit.  p.  256. 

(b)  Between  Capper  y.  Fortter  and  the  principal  case,  the  diflerence  appears  to  be  inoonside* 
rable :  and  by  that  case,  until  otherwise  decided  in  a  court  of  error,  a  court  of  co-ordinate  juris- 
diction would  be  bound.    The  difficulty  will,  perhaps,  be  found  to  lie,  in  supporting  Cofjier  f. 
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an  authority.  In  that  case,  it  was  agreed  by  memorandum  of  charter 
between  the  plaintiffs,  as  owners  of  the  ship  Flora,  and  the  defendant, 
that  the  ship  should  proceed  with  a  cargo  to  Rio  Nufiez,  and,  having 
discharged  the  same,  should  reload  a  full  and  complete  cargo  of  lawful 
merchandise,  which  the  defendant  bound  himself  to  ship,  and  should 
therewith  proceed  to  London,  and  deliver  the  same,  on  being  paid 
freight  as  follows,  in  full  for  the  above  voyage,  viz.  for  gum,  bees'  wax, 
ivory,  and  palm-oil,  4Z.  per  ton  at  20  cwt.  net  at  the  King's  beam  ; 
hides  at  77.  pet  ton  of  20  cwt.  net  at  the  King's  beam ;  paddy  or  rice, 
8{.  fer  ton,  net  weight ;  bullion,  1  fer  cent.  ;  all  or  either,  at  the  option 
of  the  charterer,  &c. ;  should  the  quantity  of  paddy  exceed  80  tons, 
20^.  per  ton  extra  freight  was  to  be  paid  on  the  surplus  ;  and  the  quantity 
of  hides  was  not  to  exceed  50  tons.  Should  paddy  or  rice  be  shipped,  the 
charterer  was  to  find  dunnage ;  and,  should  the  vessel  not  be  full  at  Rio 
Nufiez,  the  charterer  was  to  have  the  liberty  of  filling  her  up  at  St. 
Mary's.  '^The  breach  was,  that  the  defendant  did  not  load  at  Rio  r^^o-i -■ 
Nufiez,  or  fill  up  at  St.  Mary's  a  full  and  complete  cargo  of  lawful  ^ 
merchandise,  but  that,  on  the  contrary,  after  loading  a  small  portion  of 
such  merchandise  at  Rio  Nufiez,  he  proceeded  to  St.  Mary's,  and  there 
wrongfully  filled  up  the  ship  with  timber  and  wood.  To  this  the  defend* 
ant,  admitting  that  he  had  not  loaded  a  full  cargo  of  lawful  merchandise 
at  Rio  Nufiez,  pleaded  that  he  had  filled  up  the  ship  at  St.  Mary's  with 
such  lawful  merchandise.  It  appeared  at  the  trial,  that  the  master, 
having  loaded  at  Rio  Nufiez  one-seventh  of  a  full  cargo,  including  one 
box  of  gold-dust,  and  153  quarters  of  paddy,  proceeded  to  St.  Mary's, 
there  toolf.  on  board  205  qrs.  of  paddy,  and  60Q  hides,  and  filled  up  the 
rest  of  the  ship  with  eighty-four  loads  of  teak- wood,  at  the  freight  of  4Z. 
a  load,  under  a  protest  from  the  captain,  that  it  was  not  to  affect  the 
claim  of  the  owners.  The  defendant  paid  into  court  593/.  10^.  6d, 
The  plaintiffs  contended  that  they  were  entitled  to  the  freight  which 
would  have  been  earned  if  there  had  been  a  full  cargo  of  the  articles 
enumerated  in  the  charterparty.  The  defendant  contended  that  he  had 
a  right  to  put  on  board  a  cargo  consisting  of  any  one  of  the  enumerated 
articles.  His  witnesses  proved  that  a  cargo  of  palm-oil  would  not  have 
produced  538/.,  and  that  it  was  usual  in  this  trade  to  insert  in  the  charter 
the  articles  here  specified,  and  to  add  ''and  other  goods  in  proportion." 
The  jury  found  that  a  full  cargo  of  the  various  articles  enumerated, 
would  have  produced  668Z.  freight, — a  cargo  of  palm-oil  only  452/. ; 
that  the  defendant  did  not  fill  up  at  St.  Mary's  a  full  and  complete 
cargo  of  lawful  merchandise  according  to  the  true  intent  of  the  charter , 
and  that  there  remained  due  to  the  plaintiffs  a  sum  of  74/.  la.  6c/.,  for 
which  they  gave  their  verdict.     A  motion  having  been  made  for  a  new 

Forster,  where  there  was  a  power  to  ship  unenumerated  goods,  by  Thomas  v.  Clarke^  where 
DO  such  power  is  stated  in  the  report. 

VOL.  VI.— 63  2t2 
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4<R121  ^^^^^'  ^^  ^^^  ^  reduction  of  damages,  the  court  was  '^of  opinion 
-*  that  the  jury  were  right  in  finding  that  the  loading  the  liimber 
at  St.  Mary's,  although  it  was  the  staple  commodity  of  the  place,  was 
not  a  filling  up  with  lawful  merchandise  according  to  the  intention  of  the 
parties,  and  that  the  damages  were  properly  estimated  on  the  same 
principle  as  if  the  ship  had  come  home  empty,  the  freight  being  calca- 
lated  upon  average  quantities  of  all  the  articles  enumerated.  Tikdal, 
C.  J.,  in  delivering  the  judgment  9f  the  court,  there  says :  ^'  The  opinion 
expressed  by  the  very  learned  and  accurate  writer  of  the  law  of  ships 
and  shipping,  referred  to  in  the  course  of  the  argument,  and  the  case  of 
Thomas  v.  Clarke,  the  decision  of  which  was  not  appealed  from  by  any 
motion  to  the  court,  appear  to  us  to  lay  down  and  establish  a  rule  which 
is  at  once  just  and  reasonable,  and  may  fairly  be  inferred  to  meet  the 
intention  of  the  contracting  parties."  That  case  occurred  eleven  years 
ago.  Upon  these  two  cases,  therefore,  of  Thomas  v.  Clarke  and  Capper 
v.  Forsterj  I  rest  the  opinion  which  I  have  formed  upon  the  present 
occasion.  I  think  the  parties  did  not  intend,  in  ascertaining  the  rate 
of  freight  for  any  part  of  the  cargo,  to  enter  into  any  inquiry  dehon 
the  charterparty,  but  in  that  respect  to  be  guided  entirely  by  it.  The 
capacity  of  the  ship  being  ascertained,  the  damages  are  to  be  calculated, 
in  case  of  a  breach,  as  if  the  charterer  had  performed  the  contract  in 
the  way  most  favourable  to  himself,  and  least  favourable  to  the  ship- 
owners. I  think  the  principle  contended  for  on  the  part  of  the  plain- 
tiffs is  the  correct  one,  and  that  the  verdict  ought  not  to  be  disturbed. 

With  regard  to  the  cost  of  pressing  the  wool, — the  point  comes  before 
us  upon  a  question  as  to  the  construction  of  the  contract.  If  it  is  to 
be  paid  by  the  owners,  the  charterer  is  entitled  to  a  deduction  from  the 
amount  of  damages  for  which  the  verdict  is  taken.  The  charterparty 
'*'8131  ^^  ^o^^^lly  silent  upon  the  subject.  There  *is  nothing  therein  to 
■^  enable  us  to  come  to  a  conclusion  as  to  which  of  the  parties 
ought  to  pay  it.  It  evidently  never  entered  into  their  contemplation  at 
all.  There  being  nothing,  therefore,  on  the  face  of  the  contract  to 
raise  any  doubt  or  ambiguity  that  requires  to  be  removed  or  explained, 
it  is  not  a  case  in  which  parol  evidence  was  admissible. 

On  neither  point,  therefore,  do  I  see  any  reasonable  ground  for 
quarrelling  with  the  verdict. 

Maule,  J.  I  also  think  this  rule  should  be  discharged.  The  con- 
struction of  this  charterparty  certainly  presents  some  difficulty ;  because, 
although  it  permits  the  charterer  to  put  on  board  other  articles  than 
those  which  are  enumerated,  it  does  not  precisely  ascertain  and  rega- 
late  the  amount  of  tonnage  to  be  paid  for  them.  It  mentions  the  rates 
of  freight  to  be  paid  for  wool,  tallow,  hides,  and  bark ;  but  it  does  not, 
in  terms,  specify  the  rate  payable  for  unenumerated  articles, — probably 
because  it  would  have  been  difficult  to  mention  every  description  of  arti- 
cles of  commerce  that  might  have  been  put  on  board  under  this  charter- 
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party.  The  question,  therefore,  is,  whether,  by  reasonable  intendment 
from  the  words  used,  we  can  see  what  the  parties  meant  should  be  paid 
for  freight  of  "other  legal  merchandise."  I  think  we  can.  The  char- 
terer engages  to  load  a^full  and  complete  cargo  of  wool,  tallow,  bark,  or 
any  other  legal  merchandise  he  may  choose,  with  a  proviso  that  the 
quantity  of  bark  shall  not  exceed  fifty  tons, — to  be  increased  to  one 
hundred  tons  under  circumstances  that  it  is  unnecessary  to  advert  to, — 
and  tallow  and  hides  not  to  exceed  eighty  tons.  The  homeward  cargo 
is  to  be  delivered  in  London  only  on  payment  of  freight  as  follows, — 
specifying  the  rates  or  fi'cight  for  wool,  tallow,  bark,  and  hides.  It 
appears  to  me,  that,  inasmuch  as  the  carga  ia  to  be  delivered  on 
♦payment  of  freight  "as  follows,"  the  charterer  is  only- entitled  p^^^^ . 
to  have  them  on  payment  of  freight  at  the  rates  specified.  Na  *- 
freight  being  specified  in  respect  of  certain  articles,  would  the  charterer 
be  entitled  to  have  them  delivered  to  him  without  payment  of  any 
freight  ?  That  clearly  could  not  have  been  the  meaning  of  the  parties. 
I  think  that  clause  excludes  any  other  mode  of  estimating  freight  than 
that  which  is  furnished  by  the  charterparty  itself.  It  is  to  be  borne  in 
mind  that  we  are  here. dealing  with  a  mercantile  instrument,  in  the  inter- 
pretation of  which  we  must  look  at  the  substance  of  the  matter,  and  arr 
not  restrained  to  such  nicety  of  construction  as  is  the  case  with  regard 
to  conveyances,  pleadings,  and  the  like.  I  think  the  proper  meaning 
of  the  clause  is,  that  the  cargo  shall  be  delivered  on  payment  of  freight 
of  a  kind  and  amount  that  the  freight  of  a  full  cargo  of  wool  would  come 
to ;  with  the  exception  of  so  much  space  as  the  stipulated  articles  would 
occupy.  That  being  so,  the  question,  upon  a  breach  of  the  contract,  is, 
what  is  the  condition  in  which  the  plaintiffs  would  be  if  the  defendant 
had  performed  the  contract.  Generally  speaking,  where  there  are  seve- 
ral ways  in  which  the  contract  might  be  performed,  that  mode  is  adopted 
which  ia  the  least  profitable  to  the  plaintiff,  and  the  least  burthensome 
to  the  defendant.  In  the  present  case,  I  think  we  may  well  decide  the  ques- 
tion according  to  that  which  the  plaintiffs  are  contented  to  receive.  It 
may  be,  that,  in  cases  of  this  sort,  different  amounts  might,  under  different 
states  of  circumstances,  be  the  proper  measure  of  damages  for  the  breach 
of  contract.  Suppose  there  were  goods  which  the  charterer  might  have  put 
on  board  if  he  had  chosen  to  do  so,  and  did  not, — ^it  may  be  that  he  had  the 
option  of  shipping  any  one  of  the  enumerated  articles:  there  may  have 
been  goods  at  the  port  of  loading  which  he  might  have  shipped,  but  none 
*of  thee  numerated  goods  ;  there  may  have  been  goods  the  load-  r*oi  c 
ing  of  which  would  have  been  the  most  profitable  to  the  owner, 
and  the  most  onerous  to  the  charterer  ;  or  the  converse  might  have  been 
the  case.^  Again,  suppose  there  were  no  goods  at  all  at  the  place  ready 
for  shipment,  that  would  present  a  totally  different  state  of  things ; 
there,  the  non-shipment  of  a  cargo  would  result  from  the  charter's  ina- 
bility to  ship  a  cargo.     If  you  could  show  that  there  were  goods  which 
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the  charterer  might  have  obtained,  then  the  proper  measure  of  damages 
would  be  the  non-shipment  of  that  cargo.     But,  if  there  were  none,  it 
may  be,  that,  in  ascertaining  the  damages,  an  average  is  to  be  taken  of 
all  possible  kinds  of  goods.     It  is  in  that  way,  I  think,  that  Lord  Tek- 
TBRDEN  arrived  at  the  opinion  he  expressed  in  Thomas  v.  Clarke^ — vii. 
that,  where  there  is  no  cargo  at  all  to  be  had,  the  average  is  to  be  taken 
of  all  possible  kinds  of  cargo ;  that  is,  that  you  are  to  assume,  contrary 
to  the  fact,  that  there  are  goods  of  each  of  the  kinds  enumerated, — 
because  the  obtaining  of  goods  of  any  one  kind,  where  none  are  in  trnth 
obtained,  cannot  d  priori  be    considered  as  more  probable  than  the 
obtaining  of  any  of  the  others, — and,  taking  an  average,  and  assuming 
that  to  be  the  way  in  which  the  contract,  if  performed  at  all,  would 
probably  have  been  performed,  you  are  to  make  that  the  basis  of  the  cal- 
culation of  freight.     That  certainly  is  not  a  very  usual  mode  of  dealing 
with  a  contract.     I  do  not,  however,  think  it  necessary  to  discuss  that 
further,  because, — adopting  the  construction  which,  for  the  reasons  I 
have  mentioned,  I  think  we  are  bound  to  put  upon  this  contract,  viz.  that 
the  payment  of  freight  which  is  to  entitle  the  charterer  to  a  delivery  of 
the  goods,  is  in  effect  stipulated  on  the  face  of  the  charterparty, — the 
damages  here  claimed  are  estimated  according  to  a  scale  which  is  the 
least  onerous  to  the  defendant. 

*81fil  *'^^  ^^  *^®  ^^®*  °^  compressing  the  wool, — I  do  not  think  there 
^  is  any  such  ambiguity  in  the  charterparty  in  this  respect,  as  to 
let  in  parol  evidence  upon  the  subject.  Pressed  and  unpressed  wooIb 
are,  upon  this  charterparty,  to  be  considered  as  two  different  kinds  of 
goods,  which  are  to  be  carried  at  two  distinct  rates  of  freight.  If  the 
charterer  thinks  fit  to  ship  pressed  wool,  he  is  to  pay  a  freight  of  l\d. 
per  lb. ;  if  unpressed,  one-eighth  of  a  penny  per  lb.  more :  or  'g^ths  of 
a  penny  in  the  one  case,  and  V^hs  in  the  other.  In  all  probability  those 
rates  were  fixed  upon  because  the  parties  knew  from  experience  that  both 
would  result  in  about  the  same  amount  of  freight.  Be  that  as  it  may,  I 
conceive  the  pressing  of  the  wool  is  solely  the  affair  of  the  person  offer- 
ing it  for  shipment.  The  charterer  has  a  right  to  have  his  wool  carried, 
pressed  or  unpressed,  as  he  pleases.  There  is  no  more  reason  for  charg- 
ing the  cost  of  pressing,  to  the  owners,  than  there  would  have  been  to 
charge  them  with  the  expense  of  washing  the  wool.  I  cannot  perceive 
the  smallest  ground  for  doubt  upon  the  subject.  I  therefore  see  no  rea- 
son for  making  any  alteration  in  the  verdict,  or  for  leaving  the  matter 
open  to  further  discussion;  but  upon  both  grounds,  I  think  the  rule 
should  be  discharged. 

V.  Williams,  J.  I  am  of  the  same  opinion,  though  I  must  confess, 
that,  but  for  the  decision  of  this  court  in  Capper  v.  Forster^  I  should  have 
felt  some  difficulty  in  arriving  at  that  conclusion.  It  would,  as  I  conceive, 
be  impossible  to  make  this  rule  absolute,  as  to  the  first  point,  without 
directly  overruling  that  case.     My  diflSculty  is  this : — It  is  not  contro- 
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verted,  that  the  true  measure  of  damages  the  plaintiffs^are  entitled  to  claim 
under  this  charterparty,  is,  the  least  amount  of  freight  which  the  vessel 
would  have  earned  if  the  charterer  had  loaded  at  Port  Phillip  an  unobjec- 


tionable cargo.     And  ""this  leads  to  two  inquiries, — first,  what  is 
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an  unobjectionable  cargo, — secondly,  what  is  the  least  amount  of 
freight  payable  on  such  a  cargo,  by  the  terms  of  this  charterparty.  The 
charterparty  provides  that  the  charterer  shall  load  "  a  full  and  complete 
cargo  of  wool,  tallow,  bark,  or  other  legal  merchandise."  I  find  nothing, 
on  the  face  of  the  instrument,  to  constrain  the  court  to  narrow  the 
meaning  that  naturally  and  properly  belongs  to  these  words,  ^' other 
legal  merchandise,"  by  construing  them  to  mean  goods  ejiisdem  generis 
with  those  enumerated.  For  instance,  when  the  parties  come  to  limit 
the  quantities  of  each  of  the  enumerated  articles  that  are  to  be  shipped, 
they  mention  "  hides."  Now,  it  is  difficult  to  say  that "  hides"  are  ejusdem 
generis  with  *' wool,  tallow,  or  bark,"  either  per  w,  or  with  reference  to 
the  amount  of  freight  that  is  to  be  paid  for  them.  It  seems  to  me, 
therefore,  upon  the  true  construction  of  this  charterparty,  that  the  de- 
fendant would  have  incurred  no  breach  of  it,  if  he  had  sent  home  the 
ship  with  a  full  cargo  of  cotton,  or  any  other  legal  merchandise.  The 
next  question  is,  what  is  the  least  amount  of  freight  payable.  It  is  for 
the  plaintiffs  to  make  out  what  is  the  amount  of  freight  they  are  entitled 
to.  Considering  that  certain  rates  of  freight  are  prescribed  for  certain 
enumerated  articles,  and  none  for  "other  legal  merchandise"  not  speci- 
fied, I  should,  but  for  the  case  of  Capper  v.  Forster,  have  felt  great 
difficulty  in  saying,  that,  having  fixed  the  rate  of  freight  to  be  paid  for 
certain  enumerated  articles,  and  having  made  no  specific  provision  for 
the  freight  of  unenumerated  goods,  the  plaintiffs'  only  mode  of  obtaining 
compensation  in  respect  of  them  would  be  by  resorting  to  a  quaiituin 
meruit.  The  case  of  Capper  v.  Forster^  however,  certainly  shows,  that, 
so  far  at  least  as  regards  the  mode  of  calculating  freight,  **  other  legal 
•  merchandise"  must  be  construed  to  mean  goods  ejusdem  generis  with 
those  *before  enumerated,  and  the  freight  of  which  was  ascer-  r*oiQ 
tained  and  determined;  that  is,  that  they  are  to  have  the  incident 
of  producing  the  same  amount  of  freight  as  the  enumerated  goods.  That 
case,  therefore,  warrants  the  conclusion  that  the  plaintiffs  on  the  present 
occasion  are  entitled  to  what  they  claim,  viz.  damages,  estimated  at  the 
lowest  amount  of  freight  which  they  would  have  been  entitled  to  for  a 
full  cargo  of  enumerated  articles  taken  in  the  proportions  provided  by 
the  charterparty.  I  quite  agree  with  the  lord  chief  justice,  that  it  would 
be  inconvenient  now  to  unsettle  the  law  as  established  by  Thomas  v. 
Clarke  and  Capper  v.  Forster. 

As  to  the  cost  of  pressing  the  wool, — what  I  understand  the  charter- 
party  to  mean,  is  this,  that,  if  the  charterer  chooses  to  send  on  board 
wool  in  a  more  portable  shape,  viz.  pressed,  he  is  to  pay  freight  for  it 
at  the  rate  of  l^d.  per  lb. ;  but  that,  if  he  sends  it  in  a  less  portable^ 
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shape,  viz.  without  having  been  submitted  to  pressure,  he  shall  pay  |th 
of  a  penny  more,  in  consequence  of  the  increased  space  it  would  occupy 
in  the  ship.  There  is,  I  think,  some  little  difficulty  upon  this  point  also, 
inasmuch  as  we  do  not  know  what  would  have  been  the  exact  amount  of 
freight  which  the  ship  would  have  earned,  if  she  had  brought  home  the 
stipulated  quantities  of  bark,  tallow,  and  hides,  and  all  the  rest  of  the 
cargo  had  consisted  of  unpressed  wool.  That  point,  however,  does  not 
appear  to  have  been  mooted  at  the  trial.  The  only  question  seems  to 
have  been,  whether  parol  evidence  was  admissible  to  show  who  was  to 
bear  the  cost  of  pressing  the  wool.  Evidence  of  that  sort  clearly  was 
not  admissible  here.  Upon  the  whole,  therefore,  I  see  no  objection  to 
the  plaintiffs'  keeping  their  verdict.  Rule  discharged. 


♦ftlQl  *JOHN  MORTIMER,  JOSEPH  MILNER  and  ROSAMOND 
J  his  Wife,  GEORGE  MORTIMER,  RICHARD  MORTIMER, 
JOSEPH  WESTERMAN,  ANN  JOHNSON,  JOHN  WILKIN- 
SON  and  SUSANNAH  his  Wife,  MATTHEW  SNOWDEN,  and 
JAMES  STEPHENSON,  v.  JOSEPH  HARTLEY,  SAMUEL 
ATKINSON,  JOSEPH  JOHNSON,  JAMES  HARTLEY,  and 
EDWARD  DENTON,  and  The  ATTORNEY-GENERAL.     Dec.  6. 

J.  Westerman,  after  bequeathing  certain  personal  property,  and  directing  how  his  real  estate 
should  be  dealt  with  until  his  son  John  should  attain  the  age  of  twtniy-jLve^  and  giving  a 
legacy  to  his  daughter  Ann  upon  John's  attaining  tvoenty-iwo^  proceeded  to  dispose  of  his 
real  estate  as  follows: — ** Eletenthly^  I  will  that  my  son  John,  having  attained  tttenty-Jm 
years  of  age,  be  let  into  possession  of  all  ray  property,  real  and  personal,  which  remains,  oa 
this  express  and  unalterable  condition,  that  neither  he  nor  his  heirs  to  the  third  genentiM 
shall  have  power  to  sell  or  mortgage  any  part  of  the  freehold  estate  now  in  my  own  occupa- 
tion, or  in  the  occupation  of  A.  and  B.;  but  mark  !  if  the  trustees  do  not  sell  the  coal,  bat 
mortgage  the  estate,  I  empower  John  or  his  heir^  to  sell  it,  to  pay  off  the  mortgage,  but  not 
otherwise  ;  and,  in  like  manner,  I  debar  him  and  his  heirs  from  selling  or  transferring  those 
cottages,  with  cart-house,  &c.,  built  on  the  waste,  now  in  the  occupation  of  C,  dec,  it  being 
my  desire  that  they  ahould  be  kept  in  the  Westermans*  name:  Tteelfthly,  If  it  should  bap-, 
pen  that  my  son  John  die  without  leaving  lawful  issue,  it  is  my  will  that  my  daughter  Add 
have  his  share,  subject  to  the  same  restrictions,  limitations,  and  exceptions  under  which  he 
has  it :  Thirteenthly,  Now,  if  it  should  please  God  to  take  away  both  Ann  and  John  under 
age  or  without  leaving  lawful  issue,  I  give  and  bequeath  to  my  brother  Joseph,  and  his  heire 
for  ever,  all  those  cottages  and  cart-house  built  on  the  waste,  occupied  by  C.  and  others,  with 
their  appurtenances."     He  then  proceeded  to  dispose  of  **  all  that  was  left.*' 

Ann  survived  her  father,  and  died  an  infant,  and  unmarried  John  also  survived  his  father, 
and  attained  the  age  of  twenty-five,  and  died,  leaving  iwo  surviving  children,  who  both  dieJ 
in  infancy, — having  made  a  will  disposing  of  all  his  real  estates : — Heldy 

First,  that  the  devisees  of  John  took  an  estate  in  fee-simple  in  all  the  hereditaments  devised  or 
affected  by  the  will  of  his  fiither : 

Secondly,  that,  in  the  events  that  had  happened,  Joseph,  the  testator's  brother,  took  no  estate 
undf'*'  the  thirteenth  clause,  in  the  freehold  cottage,  &c.,  therein  mentioned : 

Thiroiy,  that,  in  the  events  that  had  happened,  no  person  or  persons  other  than  the  devisees  of 
John,  had  any  power  of  selling  or  appointing,  or  any  estate  in,  the  hereditaments  devised  or 
affected  by  the  will  of  his  father. 

The  following  case  was  sent  by  Vice-Chancellor  Knight  Bruck, 
pursuant  to  an  order  of  the  4th  of  May,  1847,  for  the  opinion  of  thia 
court: — 
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♦John  Weeterman,  the  father,  late  of  Gildersome  street,  in  the  r^ooo 
parish  of  Batley,  in  the  county  of  York,  cotton  manufacturer, 
deceased,  was,  at  the  time  of  making  bis  will  hereinafter  stated,  and  also 
thenceforth  down  to  and  at  the  time  of  his  decease  hereinafter  mentioned, 
seised  in  fee-simple  of  certain  freehold  estates  in  the  county  of  York; 
and,  being  so  seised,  on  the  23d  of  February,  1826,  he  duly  made  and 
published  his  list  will  and  testament  in  writing,  which  was  executed  and 
attested  in  the  manner  then  by  law  required  for  passing  real  estates  by 
devise,  and  was  in  the  words  and  figures  following : — » 

"  I,  John  Westerman,  of  Gildersome  street,  in  the  parish  of  Batley, 
cotton  manufacturer,  do  make  this  my  last  will  and  testament,  whereof  I 
appoint  my  wife  Mary  Westerman,  Joseph  Johnson,  my  brother-in-law, 
Joseph  Hartley,  my  brother-in-law,  and  my  friend,  Samuel  Atkinson,  of 
Nepshaw  Lane  End,  in  Gildersome,  executors  and  trustees,  with  every 
power  that  I  can  give  to  act  upon  the  trusts  of  this  my  will,  which  is  as 
follows, — Firsty  I  order  all  my  just  debts,  funeral  expenses,  and  the 
charges  incident  to  the  probate  and  execution  of  this  my  will,  to  be  paid, 
with  as  little  delay  as  possible,  out  of  my  personal  estate.  Secondly ^  I  give 
and  bequeath  unto  my  mother,  Sarah,  the  wife  of  Edward  Johnson,  of 
Wortley,  the  sum  of  5«.  monthly,  out  of  my  personal  estate,  during  the 
time  of  her  natural  life, — the  first  payment  to  be  made  on  the  first  day 
of  the  month  next  after  my  decease.  Thirdly ^  I  give  unto  my  dear  wife 
Mary  all  my  right  and  interest  in  a  mortgage  for  200Z.,  which  William 
Wates,  of  Hunslet,  owes  *me.  Fourthly^  I  give  unto  my  said  p^o^^^ 
wife  all  my  right  and  interest  in  a  50Z.  subscription  which  I  have  ^ 
paid  towards  the  Leeds  and  Birchall  Road :  these  two  things  she  accepts 
in  lieu  of  dower.  Fifthly,  my  wife  Mary  being  here  settled,  it  is  my 
will  that  she  occupy  the  dwelling-house  and  all  my  furniture,  the  swine- 
court,  one  privy,  and  hen-house,  together  with  the  garden,  just  as  they 
are  now,  rent-free,  without  any  molestation  whatsoever,  until  the  close 
of  the  year  1828 ;  notwithstanding,  it  is  my  will  that  this  be  either  a 
constant  or  occasional  home  to  both  my  daughter  Ann  and  my  son  John, 
within  the  aforesaid  time,  as  their  circumstances  may  require :  but  I 
request  my  said  trustees  to  see  that  my  said  children  treat  their  mother 
respectfully;  otherwise  she  is  not  bound  to  find  them  a  home.  Sixthly ^ 
I  will  that  all  my  farming-stock  be  sold  without  delay,  all  debts  due  and 
owing  to  me  (whether  private  or  cotton  trade  debts)  to  be  collected  with 
all  convenient  speed,  and  all  my  stock,  of  whatever  kind,  in  the  cotton 
trade,  disposed  of,  with  as  little  delay  as  possible,  by  my  trustees. 
Seventhly^  It  is  my  will  that  the  close  called  The  Street  Close,  the 
stable,  the  barn,  and  mistal,  and  the  workshops,  should  be  let,  together 
or  in  lots,  until  my  son  John  arrive  at  the  age  of  twenty-five  years. 
Eighthly y  I  have  much  tillage,  &c.,  in  the  Stone  Pits ;  and,  if  my  lord's 
agents  will  consent,  I  desire  they  should  be  let  for  a  fair  rent,  with 
valuation  on  and  ofi*,  according  to  the  improved  state  they  are  in,  until 
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John  arrive  at  the  age  of  twenty-five  years ;  but,  if  my  lord's  agents 
will  not  consent,  then  that  they  should  be  farmed  to  the  best  advantage 
until  John  come  to  twenty-five  years  of  age.  Ninthly^  I  hereby  will 
and  direct,  that  the  rents  of  my  cottages,  together  with  the  rents  which 
my  other  property  may  be  let  for,  be  collected,  so  that  the  moneys  to 
receive  on  account  of  trade,  and  they,  may  become  one,  and,  after  all 
my  debts  *are  paid,  may  accumulate  until  John  attains  the  age 
'"J  of  twenty-five  years.  Tenthly,  When  John  arrives  at  the  age  of 
twenty-two  year^,  I  will  and  direct  that  my  trustees  take  600/.,  and 
secure  it  either  upon  mortgage  of  freehold  estate,  or  government  stock, 
And  paj  the  interest,  as  and  when  it  is  received,  to  my  daughter  Ann,  who 
will  then  be  twenty-five  years  of  age,  during  her  natural  life,  and,  if  she 
be  married,  and  have  children,  to  her  husband,  during  his  life,  should 
he  survive  her ;  then  the  principal  to  be  divided  equally  amongst  their 
children,  and,  if  any  shall  have  died  leaving  lawful  issue,  such  child  or 
children  to  have  the  parent's  share ;  but,  should  Ann  die  without  law- 
ful issue,  I  will  that  the  said  600Z.  be  immediately  divided,  one  half  to 
Elizabeth,  and  the  other  to  John,  or  their  heirs.  I  must  here  remark, 
that,  whatever  my  personal  property,  with  its  accumulations,  falls  short 
of  600/.,  the  real  estate  must  be  mortgaged,  or  the  coal  sold,  to  make 
up  the  deficiency,  as  the  trustees  may  deem  best.  Eleventhly^  I  will, 
that,  my  son  John,  having  attained  twenty-five  years  of  age,  be  let  into 
possession  of  all  my  property,  real  and  personal,  which  remains,  on  this 
express  and  unalterable  condition,  that  neither  he  nor  his  heirs  to  the 
third  generation  shall  have  power  to  sell  or  mortgage  any  part  of  the 
freehold  estate  now  in  my  own  occupation,  or  in  the  occupation  of  Squire 
Ellis  and  Francis  Smith :  but,  mark !  if  the  trustees  do  not  sell  the  coal, 
but  mortgage  the  estate,  I  empower  John,  or  his  heirs,  to  sell  it,  to  pay 
off  the  mortgage,  but  not  otherwise;  and,  in  like  manner,  I  debar 
him  and  his  heirs  from  selling  or  transferring  those  cottages,  with 
cart-house  and  appurtenances,  built  on  the  waste,  now  in  the  occu- 
pation of  James  Halliday,  Joseph  Hobson,  Robert  Metcalf,  Hannah 
Marshall,  John  Wade,  and  myself, — ^it  being  my  desire  that  they  should 
be  kept  in  the  Westermans'  name.  Twelftldy^  If  it  should  happen 
4,g2gi  *that  my  son  John  die  without  leaving  lawful  issue,  it  is  my  will 
that  my  daughter  Ann  have  his  share,  subject  to  the  same  restric- 
tions, limitations,  and  exceptions  under  which  he  has  it.  Thirteenthlyj 
Now,  if  it  should  please  God  to  take  away  both  Ann  and  John  under 
age,  or  without  leaving  lawful  issue,  I  give  and  bequeath  to  my  brother 
Joseph  Westerman,  and  his  heirs,  for  ever,  all  those  cottages  and  cart- 
house  built  on  the  waste,  occupied  by  Robert  Metcalf  and  others,  with 
their  appurtenances.  Fourteenthly^  I  order  all  that  is  left  to  be  imme- 
diately sold ;  and,  out  of  the  money  arising  from  such  sale,  I  will  and 
direct  that  my  trustees  pay  to  my  daughter  Elizabeth,  or  her  legal 
representative,  the  sum  of  500/.,  and  the  residue,  be  it  more  or  less. 
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divided  equally  amongst  the  children  of  Elizabeth  Mortimer,  of  Church- 
well,  my  aunt,  my  mother's  children  by  Mark  Snowden,  including 
Joseph  Westerman,  and  the  children  of  my  late  aunt  Susannah  Stephen- 
son, share  and  share  alike.  Fifteenthlt/^  I  will  and  direct  that  my  said 
trustees  retain  to  themselves,  out  of  the  moneys  coming  to  their  hands, 
so  much  as  is  reasonable,  both  for  time  and  expenses ;  and  that  they 
shall  not  be  answerable  for  any  moneys  but  such  as  shall  really  come 
to  them.  Sixteenthhfy  revoking  all  other  wills  by  me  at  any  time  here- 
tofore made,  I  declare  this  to  be  my  last  will  and  testament,  this  23d 
day  of  February,  1826."  , 

The  said  John  Westerman,  the  father,  was  illegitimate,  and  died  on 
the  27th  of  April,  1826,  having  had  three  children  only,  viz.,  Ann 
Westerman,  John  Westerman,  and  Elizabeth  Westerman. 

The  said  Elizabeth  Westerman,  the  daughter,  died  on  the  6th  of 
March,  1846,  in  her  father's  lifetime,  an  infant,  of  the  age  of  two 
years,  or  thereabouts. 

The  said  Ann  Westerman,  the  daughter,  survived  her  *father,  r«o24 
and  died  on  the  26th  of  May,  1829,  an  infant,  and  without  hav-  ^ 
ing  been  married,  and  before  the  said  John  Westerman,  the  son,  attained 
his  age  of  twenty-two  years,  and  leaving  the  said  John  Westerman,  the 
son,  her  heir-at-law. 

The  said  John  Westerman,  the  son,  survived  the  testator,  and  was  his 
only  son  and  heir-at-law  at  his'  death. 

The  said  John  Westerman,  the  son,  attained  his  age  of  twenty-five 
years  some  time  in  the  year  1838,  and  died  on  the  11th  of  April,  1842, 
having  had  three  children  only,  namely,  John  Walter  Westerman,  who 
died  an  infant,  in  his  father's  lifetime,  John  Denton  Westerman,  who 
died  an  infant  on  the  Ist  of  December,  1844,  and  Lydia  Elizabeth  Wes- 
terman, who  died  an  infant  on  the  19th  of  April,  1846. 

The  said  John  Westerman,  the  son,  did  not,  in  his  lifetime,  do  or 
execute  any  act  or  deed  whatsoever  which  had  the  efiect  of  barring  his 
estate-tail, — ^if  such  were  the  estate  he  took  under  his  father's  will, — in 
the  real  estates  thereby  devised,  or  the  remainders  or  reversions  there- 
upon expectant  or  depending ;  but,  by  his  last  will  and  testament  in 
writing,  bearing  date  the  31st  day  of  March,  1842,  which  was  duly  executed 
and  attested,  he  demised  all  his  real  estates  unto  and  to  the  use  of  the 
defendants  James  Hartley  and  Edward  Denton,  their  heirs  and  assigns. 

There  is  not  any  issue  now  living  of  the  said  John  Westerman,  the 
son.  * 

The  said  Joseph  Westerman,  and  the  trustees  under  the  said  will  of 
the  said  John  Westerman,  the  father,  are  all  living. 

In  the  month  of  September,  1846,  a  suit  was  instituted  in  the  court 
of  Chancery,  by  the  children  of  Elizabeth  Mortimer,  the  children  of 
the  testator's  *mother  by  Mark  Snowden,  including  Joseph  Wes-  r+ooc 
terman,  and  the  children  of  Susannah  Stephenson,  against  the 
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trustees  under  the  will  of  the  said  John  Westerman,  the  father,  the  devi- 
sees in  fee  of  the  said  John  Westerman,  the  son,  and  Her  Majesty's  At- 
torney-General,  to  have  the  trusts  of  the  will  of  the  said  John  Wester- 
man, the  father,  in  respect  of  the  real  estates  thereby  devised,  performed 
and  carried  into  execution,  and  to  decide  the  rights  of  the  parties  claim- 
ing under  or  by  virtue  of  the  said  will.  Upon  the  4th  of  May,  1847,  the 
said  cause  came  on  to  be  heard  before  Vice-Chancellor  Knioht  Bruce, 
on  further  direction ;  whereupon  he  ordered  that  a  case  should  be  stated 
for  the  opinion  of  the  judges  of  this  court,  and  that  the  questions,  upon 
such  case,  should  be, — 

Tirst,  Whether  the  devisees  of  John  Westerman,  the  son,  have  any, 
jind  what,  estate  in  the  hereditaments  devised  or  affected  by  the  said  will 
of  the  said  John  Westerman,  the  father,  or  any,  and  which,  of  them : 

Secondly,  Whether,  in  the  events  which  have  happened,  Joseph  Wes- 
terman has  any,  and  what,  estate  under  the  thirteenth  clause  of  the 
said  will  of  the  said  John  Westerman,  the  father,  in  the  freehold  cot- 
tages and  cart-bouse  built  on  the  waste,  occupied  by  Robert  Metcalf  and 
others,  with  their  appurtenances : 

Thirdly,  Whether,  in  the  events  which  have  happened,  any,  and  what, 
person  or  persons,  other  than  the  devisees  of  the  said  John  Westerman, 
the  son,  has  or  have  any,  and  what,  power  of  selling  or  appointing,  any, 
or  what,  estate  in  the  hereditaments  devised  or  affected  by  the  said  will 
of  the  said  John  Westerman,  the  father,  or  any,  and  which,  of  them. 

The  case  was  argued  in  Easter  term  last,  before  Wilds,  G.  J.,  Colt- 
man,  J.,  Crksswbll,  J.,  and  V.  Williams,  J. 

*8261  *Malin%  (with  whom  was  Humphrey)^  for  the  plaintifi.(a) 
^  Under  this  will  John  Westerman,  the  son,  took  an  estate-tail,  con- 
ditional upon  his  attaining  the  age  of  twenty-five.  His  attainment  of 
that  age  is  made  a  condition  precedent  to  his  acquiring  any  interest  in 
the  property.  By  the  seventh,  eighth,  and  ninth  clauses  of  his  will,  the 
testator  provides  for  the  management  of  his  property  until  his  son  John 
should  attain  the  age  of  twenty-five.  The  tenth  clause  directs  that  6002. 
be  applied  for  the  benefit  of  the  testator's  daughter  Ann,  upon  hia  son 
John's  attaining  the  age  of  twenty-two.  The  eleventh  clause  is  impor- 
tant.   The  testator  there  says — '^  I  will  that  my  son  John,  having  attained 

(a)  The  points  marked  for  argument  on  the  pan  of  the  plaiatifTa,  were  as  follows : — 

*'  The  plaintiffs  will  contend,  that,  under  the  will  of  the  testator,  John  Westerman,  liia  son 
John,  and  his  daughter  Ann,  took  successive  estates'tail  in  the  testator's  real  estates, — coudi- 
tional,  nevertheless,  upon  their  respectively  attaining  the  age  of  twenl^-five  years: 

*'That,  in  the  events  which  have  happened,  the  plaintiff,  Joseph  Westerman,  has  uo^ 
become  entitled  to  the  real  estaie  specifically  devised  to  him,  under  the  thirteenth  clause  ot 
the  testator's  will : 

'*  That,  in  the  events  which  have  happened,  the  residuary  real  estates  of  the  testator  have 
now  become  subject  to  the  power  of  sale  directed  by  the  fourteenth  clause  of  the  testator^s 
will: 

**  And  the  plainiifTs  will  also  contend,  that,  in  case  the  plaintiff  Joseph  Westerman  h»  not 
become  entitled  to  the  real  estate  specifically  devised  to  him  under  the  thirteenth  clause,  audi 
real  estate  has  also  become  subjecf  to  the  power  of  sale  directed  by  the  fourteenth  clause. ' 
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twenty-five  years  of  age,  be  let  into  possession  of  all  my  property,  real 
and  personal,  whicli  remains,  on  this  express  and  unalterable  condition, 
thac  neither  he  nor  his  heirs  to  the  third  generation  shall  have  power  to 
sell  or  mortgage  any  part  of  the  freehold  estate  now  in  my  own  occupa- 
tion, or  in  the  occupation  of  Squire  Ellis  and  Francis  Smith ;  but,  mark ! 
if  the  trustees  do  not  sell  the  coal,  but  mortgage  the  estate,  I  empower 
John,  *or  his  heirs,  to  sell  it,  to  pay  off  the  mortgage,  but  not  r«oo7 
otherwise ;  and  in  like  manner  I  debar  him  and  his  heirs  from 
selling  or  transferring  those  cottages,  &c.,  built  on  the  waste,  now  in  the 
occupation,  &c., — it  being  my  desire  that  they  should  be  kept  in  the 
Westermans'  name."  The  case  shows  a  total  failure  of  issue  of  Johza, 
and  that  he  attained  the  age  of  twenty-five.  If  any  doubt  arises  upon 
the  eleventh  clause  of  the  will  as  to  what  estate  he  took,  that  doubt  is 
dispelled  by  the  twelfth  clause,  in  which  the  testator  says — "  If  it  should 
happen  that  my  son  John  die  without  leaving  lawful  is9uej  it  is  my  will 
that  my  daughter  Ann  have  his  share,  subject  to  the  same  restrictions, 
limitations,  and  exceptions  under  which  he  has  it."  That  clearly  shows 
that  John  was  intended  to  take  an  estate-tail. 

The  defendants  will  mainly  rely  upon  the  thirteenth  clause,  which  is 
as  follows  : — ''  Now,  if  it  should  please  God  to  take  away  both  Ann  and 
John  under  age  or  without  leaving  lawful  issue,  I  give  and  bequeath  to 
my  brother  Joseph  Westerman,  and  his  heirs,  for  ever,  all  those  cottages 
and  cart-house  built  on  the  waste,  occupied  by  Robert  Metcalf  and 
others,  with  their  appurtenances."  The  construction  thus  contended 
for  can  only  be  supported  by  turning  "or"  in  that  clause  into  "and ;" 
and  by  showing  that  the  thirteenth  clause  is  to  govern  and  control  the 
fourteenth,  where  the  testator  says — "  I  order  all  that  is  left  to  be 
immediately  sold ;  and,  out  of  the  money  arising  from  such  sale,  I  will 
and  direct  that  my  trustees  pay  to  my  daughter  Elizabeth,  or  her  legal 
representative,  the  sum  of  500Z.,  and  the  residue,  be  it  more  or  less, 
divided  equally  amongst"  certain  persons  named,  "share  and  share 
alike." 

When  the  testator,  in  the  thirteenth  clause,  speaks  of  his  heirs  "  to 
the  third  generation,"  he  obviously  means  heirs  lineal,  and  not  collateral : 


or,  if  this  be  doubtful,  '*'the  twelfth  clause,  where  he  calls  them 


[*828 


descendants,  removes  the  doubt.  A  certain  period  was  to  elapse 
before  John  took  any  interest;  and  his  interest,  once  vested,  was  to 
determine  upon  the  failure  of  his  issue.  If  he  died  under  twenty-five, 
whether  leaving  issue  or  not,  the  estate  was  to  go  to  the  daughter. 
[Gresswell,  J.  And  yet,  if  he  attained  twenty-five,  and  died,  his  son, 
begotten  before  he  reached  that  age,  would  succeed.]    No  doubt. 

In  no  case  has  "or"  been  construed  to  mean  "and,"  where  the  estate 
to  be  taken  by  the  donee  at  a  particular  age,  has  been  an  estate-tail. 
In  such  cases,  the  will  has  been  held  to  convey  a  fee,  with  an  executory 
devise  over,  in  the  event  of  the  party's  dying  without  issue  before  attain- 
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ing  the  age  mentioned.  To  change  "  or"  into  "and"  in  this  case,  would 
manifestly  violate  the  intention  of  the  testator ;  which  was,  that  his  son 
John  should  take  an  estate*tail  upon  his  attaining  the  age  of  twentj-five, 
but  that,  should  John  die  under  that  age,  or,  having  attained  that  age, 
die  without  issue,  the  estate  should  go  to  his  sister.  Suppose,  as  has  been 
suggested,  John  should  have  issue  at  twenty,  and  die  before  attaining  the 
age  of  twenty-five,  according  to  the  argument  on  the  other  side,  the  sis- 
ter would  take  nothing  ;  whereas,  it  is  quite  clear  the  testator  meant  to 
prefer  his  daughter,  if  his  son  should  die  before  twenty-five,  although 
he  should  leave  issue.  In  Brownsword  v.  Hdwards^  2  Yes.  sen.  243, 
the  devise  was  to  two  trustees  and  their  heirs,  to  receive  the  rents 
until  B.  should  attain  twenty-one ;  and,  if  B.  should  attain  twenty- 
one  or  have  issue,  then  to  B.  and  the  heirs  of  his  body,  bat,  if  B. 
should  happen  to  die  before  twenty-one,  and  without  issue,  remainder 
over.  B.  attained  his  age  of  twenty-one,  and  afterwards  died  without 
♦82<)1  *^^^^^  •  ^^^^  Hardwickb,— considering  the  word  "  and"  as  used 

•^  for  "  or,"  and  the  condition  as  disjunctive  instead  of  copulative, — 
decreed  that  the  remainder  over  should  take  effect,  upon  the  apparent 
intent  of  the  testator  that  it  should  take  place,  either  in  default  of  B.*s 
attaining  twenty-one,  or  on  his  dying  without  issue.  [Cresswell,  J. 
If  you  are  right  in  saying  that  John,  the  son,  was  not  to  take  any  interest 
until  twenty-five,  there  would  be  an  absurdity  in  saying  that  the  estate 
was  to  go  over  if  he  should  die  under  twenty-five  or  without  issue.] 
Precisely  so.  Lord  Hardwicke,  in  Brownsword  v.  Edwards^  takes  the 
distinction  that  will  be  found  to  run  through  all  the  cases.  "  In  these 
cases  of  wills,"  says  his  lordship,  "  the  governing  rule  of  construction 
is,  the  intent  of  testator,  which  the  court  is  to  find  out  by  his  words,  and 
to  construe  conformable  thereto,  so  far  as  it  is  possible,  consistent  with 
the  rules  of  law.  The  intent  here  was  plain :  here  were  two  children 
the  testator  considered  as  his  own, — whether  legitimate  or  not,  I  enter 
not  into  the  question :  on  this  demurrer,  I  must  take  them  to  be  legiti- 
mate. He  had  a  mind  to  make  a  provision  for  them;  and  the  material 
point  is,  that  it  is  a  limitation  to  them  in  tail ;  and  if  their  issue  failed, 
he  intended  plainly  to  give  it  over  to  the  other  collateral  branches  of  his 
family,  and,  for  want  of  such  issue,  to  his  own  right  heirs  for  ever.  The 
question  is,  whether  I  can,  by  construction,  or  on  the  strict  literal  mean- 
ing of  the  words,  let  in  the  right  heirs  of  testator,  so  as  to  defeat  all  the 
subsequent  limitations.  This  would  be  plainly  contrary  to  his  intent : 
but,  if  the  force  of  the  words  is  such  as  that  the  intent  cannot  be  com- 
plied with,  the  rule  of  law  must  take  place.  It  is  said,  he  has  given 
nothing  over,  but  on  the  contingency  of  John's  dying,  without  issue, 
under  age.  Consider  what  necessity  there  is,  from  the  words,  to  con- 
*8301  ^^^^^  ^^  ^^  ^^^^  manner  which  would  be  to  '''defeat  his  intent. 

^  Having  first  given  the  whole  legal  fee  to  trustees  and  their  heirs, 
he  did  not  intend  either  of  these  two  children  should  have  anything 
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vested  till  twenty-one  or  having  issue,  and  then  to  have  an  estate-tail ; 
consequently,  as  soon  as  John  attained  twenty-one,  or  had  issue,  though 
he  died  before  twenty-one,  that  defeated  and  determined  the  estate  in 
law  given  to  the  trustees,  and  vested  a  fee-tail  in  him.  He  did  attain 
twenty-one,  and  therefore  had  an  entail ;  as  he  would,  if  he  died  before 
cwenty-one,  but  had  issue.  Then,  the  construction  could  not  be,  as 
msisted  for  plaintiff,  as  with  a  double  aspect, — if  he  attained  twenty-one, 
then  to  vest  in  him  an  estate, — or,  if  he  died  before,  leaving  issue,  then 
to  give  it  to  that  issue :  that  is  not  the  construction  of  the  will :  but  it 
is,  to  give  an  estate-tail  in  either  event ;  so  that  such  issue  would  take, 
as  heir  of  the  body  of  his  father,  an  estate-tail  for  him  in  whom  in  point 
of  law  it  vested,  which  estate  would  defeat  the  fee  in  trustees."  In 
Fairfield  d.  ffawkesworth  v.  Morgan^  2  N.  R.  88,  A.,  being  seised  of 
lands,  holden  upon  leases  for  lives,  devised  to  B.,  his  brother,  all  his  real 
and  freehold  estates,  subject  to  an  annuity  to  his  mother  for  her  life, 
^^  but,  in  case  B.  should  die  before  he  attained  the  age  of  twenty-one 
years,  or  without  issue  living  at  his  death,"  to  his  mother  for  ever.  A. 
died :  B.  attained  the  age  of  twenty-one  years,  and  then  died  without 
issue.  The  court  of  Common  Pleas  in  Ireland  held  that  the  word  ^'  or" 
in  the  devise  over,  must  be  construed  as  ^^and,"  and  that  the  mother 
took  nothing  Upon  the  death  of  B.  And  this  judgment  was  affirmed,  on 
appeal,  by  the  House  of  Lords.  Sir  James  Mansfield,  in  giving  the  opin- 
ion of  the  judges,  there  says:  ^^  A  great  deal  of  ingenious  argument  has 
been  employed  to  show  that  this  word  ^  or'  could  not  be  construed  as 
*'  and,'  so  as  to  make  it  necessary  that  both  the  events  should  r^cggi 
happen,  to  entitle  the  widow ;  but,  on  the  other  hand,  in  cases 
very  similar,  a  great  number  of  instances  were  cited,  in  which  the  same 
word  ^  or'  has  been  determined  to  be  used  in  a  conjunctive  sense ;  and 
so  it  must  here,  in  order  to  comply  with  the  intention  of  the  testator : 
and  all  the  judges  concur  in  the  opinion  that  this  is  the  true  sense  of 
the  word  ^  or'  in  this  case,  and  that  the  judgment  ought  to  be  affirmed. 
The  contrary  construction  of  this  will  would  make  the  devise  as  absurd 
as  could  be  well  imagined.  The  testator  gives  all  his  estates,  in  the  most 
general  way,  to  his  brother  Benjamin,  by  which  he  would  take,  not  a 
limited  interest,  but  the  whole  absolute  interest.  But  this  would  be  an 
estate  for  life,  if  the  word  ^  or'  were  to  be  used  disjunctively ;  and,  if  it 
were  to  be  so  construed,  this  consequence  would  follow — that  Benjamin 
could  never  have  had  the  real  use  of  the  property,  though  the  testator 
gives  it  to  him ;  he  could  never  have  sold  or  mortgaged  it,  let  his  family 
have  been  ever  so  large ;  for,  unless  he  had  had  issue  living  at  the  time 
of  his  death,  the  mother  would  be  entitled  ;  so  that  he  would  never  have 
had  the  absolute  estate.  Besides  this,  if  a  different  event  had  happened 
from  that  which  took  place,  if  an  event  vice  vergd  had  taken  place,  and 
Benjamin  had  had  children,  and  had  died  a  day  before  he  attained  the 
age  of  twenty-one,  those  children  could  not  have  taken  or  been  at  all 

2u2 
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benefited  by  the  estate,  but  it  miut  have  gone  over  to  the  mother.  The 
idea  of  a  devisor  giving  an  estate  to  a  brother,  to  enjoy  it  daring  the 
life  of  the  mother,  who  was  likely  to  die  before  her  son,  and  to  make  a 
(TtU  to  exclude  the  issue  of  his  brother,  is  so  absurd  and  improbable  that 
it  is  next  to  ai^  impossibility  to  impute  such  an  intention  to  him."  JBait- 
^lan  V.  Bakery  1  Taunt.  174,  was  a  similar  case*  An  executory  devise 
^^gon  over,  '''contingent  in  case  J.  B.  shall  die  and  not  attain  the  age 
^  of  twenty-one,  or  having  no  issue,  was  held  to  be  defeated  either 
by  J.  B/s  attaining  twenty-one  or  by  his  having  issue.  Mansfibld,  C. 
J.,  there  said  (1  Taunt*  182) :  ^^  The  next  question  is,  whether  *  or*  in 
this  place  means  ^  and.'  According  to  Fairfield  d.  Hawke%worth  v.  Mor- 
gan^  and  the  other  cases  cited,  it  must  mean  anJt^  because,  if  it  does  not, 
ic  follows,  that,  upon  the  contingency  of  the  daughter  dying,  leaving 
i^sue,  but  not  having  attained  the  age  of  twenty-one  years,  the  estate 
would  pass  over  from  her  children  ;  which  could  never  be  the  testator's 
intension.  This,  then,'  is  nothing  more  or  less  than  an  executory  devise 
over,  contingent  upon  the  event  of  the  daughter's  dying  in  the  lifetime 
of  the  mother,  without  attaining  the  age  of  twenty-one  years,  and  with- 
out having  issue."  Again,  in  Rights  Lessee  of  Day^  v.  Day,  16  East, 
67,  under  a  devise  to  the  son  of  the  testator,  of  the  residue  of  the 
testator's  estates,  &c.,  but,  in  case  he  should  die  under  twenty-one,  or 
should  leave  no  issue  male  or  female,  then  to  the  testator's  daughter 
surviving,  and  her  heirs  male  or  female,  but,  in  case  his  son  and  daughter 
should  both  die  leaving  no  issue,  then  to  his  cousin  and  his  heirs, — the 
son  was  held  to  take  a  fee,  with  an  executory  devise  to  the  daughter, 
upon  the  event  of  his  dying  under  twenty-one  and  without  leaving 
issue ;  with  another  executory  devise  over.  Again,  in  WaUh  v.  PtUnon^ 
8  Atk.  193,  the  testator  gave  one-third  of  his  real  estate  to  his  wife, 
and  the  other  two-thirds  to  his  son,  to  hold  to  him,  his  heirs  and  assigns, 
for  ever ;  but,  in  case  his  son  should  happen  to  die  before  he  should 
attain  the  age  of  twenty-one  years,  or  without  issue,  then  he  gave  and 
devised  the  said  two-thirds  of  his  said  estate  to  his  wife,  her  heirs  and 
assigns.    By  a  codicil,  reciting  this  clause,  the  testator  declared  his 

*8331  *^^^^  ^  ^^y  ^^^  ^°  ^^^  ^^  ^^^^  ^^^  should  happen  to  die  before 
''  the  age  of  twenty-one,  or  without  issue  ae  aforemid^  and  also  in 
case  of  the  decease  of  his  said  wife,  the  said  two  third  parts  of  his  said 
real  estate  should  go  unto  and  amongst  all  and  every  the  sons  and 
daughters  of  his  brother-in-law,  T.  D.  The  son  died  after  the  age  of 
twenty-one,  but  without  issue :  and  thb  question  was,  whether  the  device 
over  to  the  mother  should  take  effect  upon  one  of  the  contingencies  hap- 
pening only.  Lord  HiiRDWiCKE  said:  ^*I  think  it  a  very  plain  case: 
the  testator  had  a  wife  and  a  son  living:  if  he  had  gone  no  further  than 
the  first  clause,  he  had  given  him  an  absolute  fee ;  but  then  follows  the 
executory  part.  Upon  the  words  in  the  codicil,  there  can  be  no  doubt  at 
all :  it  is  to  go  over  upon  two  contingencies ;  the  words  aa  aforesaid  take 
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in  all  the  former  disposition.     Suppose  he  had  said  no  more  than,  in 
case  my  son  had  died  under  twenty-one  as  aforesaid^  would  this  have 
disinherited  the  issue,  if  the  father  had  died  under  twenty-one,  and  gone 
over  to  the  mother  ?    By  no  means ;  for,  I  would  have  supplied  the  words^ 
^  and  without  issue,'  and  should  have  been  justified  by  the  expression  as 
aforesaid.     The  case  of  Soulle  v.   Garrard^  Cro.  Eliz.  625,  F.  Moore, 
422,  was  determined  on  this  very  point : — ^  A  devise  to  his  son,  and,  if 
he  die  without  issue,  or  before  his  age  of  twenty-one  years,  that  it  shall 
remain  to  another:  the  son  hath  issue,  but  dies  before  twenty-one  years, 
yet   it  was  adjudged  that  his  issue  shall  have  the  land,  and  not  the 
remainder-man;  and  or  there  was  construed  for  and;   so   stated    in 
Moore,  but  called  Sowell  v.  Q-arratt:  if   the   construction    hat!   been 
otherwise,  the  grandson  of  the  testator  would  have  been  disinherited,  if 
the  son  had  died  before  twenty-one/  "     And  his  lordship,  in  the  princi- 
pal case,  held  it  to  be  a  ^vested  estate  in  fee  in  the  son,  ns  he   rxeoo^ 
arrived  at  his  age  of  twenty-one ;  and  that,  though  he  died  with- 
out issue,  yet  it  did  not  go  over  to  the  mother,  but  descended  on  his 
heir-at-law.     In  Doe  d.  Usher  v.  Jessep^  12  ^ast,  288,  under  a  devise  to 
A.  (a  natural  son),  then  under  age,  and  the  heirs  of  his  body,  and,  '^  if 
he  die  before  twenty-one  and  without  issue,*'  then  over  to  other  relations, 
and  ultimately  to  the  testator's  own  right  heirs, — it  was  held,  that  A. 
having  attained  twenty-one,  the  limitations  over  did  not  take  effect,  as, 
by  the  natural  sense  of  the  word  "  and,"  they  were  made  to  depend 
upon  the  happening  of  both  events,  t.  e.  the  son's  dying  before  twenty- 
one,  and  without  issue.     Lord  Ellenborouoh  there  says :  ^*  The  cases 
certainly  run  very  near ;  the  only  distinction  seems  to  be,  that  tRe  limi- 
tation over  in  Brotvnsword,  v.  Edwards^  was  in  favour  of  a  daughter, 
who,  without  such  a  construction  as  was  there  put  on  the  word  amf^ 
would  have  been  left  without  any  provision ;  and  here  the  limitation  over 
is,  to  other  relatives.     But,  is  there  not  a  rule  of  common  sense,  ns 
strong  as  any  case  can  be,  that  words  in  a  will  are  to  be  construed 
according  to  their  natural  sense,  unless  some  obvious  inconvenience  or 
incongruity  would  result  from  so  construing  them.     Now,  h^re,  the  tes- 
tator has  used  the  copulative  word  andj  and  has  devised  his  estate  over, 
in  case  bis  son  died  before  twenty-one  and  without  issue ;  that  is,  if  both 
those  events  happened :  why,  then,  should  we  read  and  as  or,  and  give 
the  estate  over  upon  the  happening  of  one  only  of  the  events,  when  no 
inconvenience  will  ensue  by  construing  the  word  used  in  its  natural 
sense?"     Is  there,  in  this  case,  any  inconvenience  or  incongruity  in 
adhering  to  the  expressed  intention  of  the  testator  7     In  Doe  d.  Ellis  v. 
JSllis^  9  East,  382,  under  a  devise  of  land  to  the  testator's  "'son  r^oo/^ 
Joseph,  his  heirs  and  assigns  for  ever ;  but,  in  case  his  son  should 
die  without  issue,  then  to  go  to  the  child  of  which  his  second  wife  was 
enceinte^  it  was  held  that  Joseph  took  an  estate-tail.     So,  here,  if  the 
language  of  the  eleventh  clause  was  sufficient  per  se  to  give  John  a  fee. 
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the  circumstance  of  his  interest  being  declared  to  be  inalienable  down  to 
the  third  generation,  cuts  it  down  to  an  estate-tail;  thus  making  the 
whole  disposition  perfectly  clear. 

Another  question  is,  whether  the  restriction  in  the  thirteenth  clause, 
as  to  the  testator's  brother  Joseph,  is  to  be  carried  oyer  to  the  fourteenth 
clause.  It  is  submitted  that  it  is  not.  As  the  twelfth  clause  ends  with 
giving  no  more  than  an  estate  in-tail,  the  remainder,  in  the  events  which 
have  happened,  passes  to  the  plaintiffs  under  the  fourteenth  clause.  The 
gift  in  clause  13  is  totally  distinct.  In  LethieulUer  v.  TVocy,  3  Atk. 
774,  Amb.  204,(a)  A.  devised  lands  to  his  daughter  for  life,  remainder 
to  trustees  to  support  contingent  remainders,  remainder  to  her  first 
and  other  sons  successively  in-tail ;  and,  if  his  daughter  should  depart 
this  life  without  issue  of  her  body  living  at  her  death,  then  he  devised 
the  lands  to  trustees  and  their  heirs  until  his  cousin  N.  should  attain 
hid  age  of  twenty-one  years,  upon  certain  trusts,  Ac.  Then  he  gave 
and  devised  the  lands  to  his  cousin  N.  after  he  should  have  attained 
his  age  of  twenty-one  years,  for  the  term  of  his  life,  remainder  to  trus- 
tees to  support  contingent  remainders,  remainder  to  the  first  and  other 
sons  of  N.  successively  in  tail,  &c.,  and,  in  default  of  such  issue,  or  in 
case  N.  should  die  before  twenty-one  and  without  issue,  remainder  over. 
Lord  Hardwicke  held  that  the  contingency  of  the  daughter's  dying 
*8861  ^^^^^^^  ^^^^^  living  at  her  death,  affected  only  *the  estate  limited 
to  trustees  until  N.  should  attain  twenty-one ;  that  this  Iiroita> 
tion  to  trustees  was  not  an  absolute  fee,  as  was  contended,  but  a  deter- 
minable fee  ;  that  the  estate  limited  to  N.  was  only  contingent  until  he 
should  attain  twenty-one ;  and  that  this  contingency  extended  to  none 
of  the  subsequent  estates,  and  therefore  the  remainders  over  to  persons 
in  esse  were  vested. 

Ulmslejfy  for  the  devisees  under  the  will  of  John  Westerman,  the 
8on:(6)  In  the  events  which  have  happened,  John  Westerman,  the  son, 
clearly  took  a  fee.  It  is  assumed,  on  the  other  side,  that  it  is  a  condition 
precedent  to  his  taking  anything  under  the  will,  that  John  should  attain 
the  age  of  twenty-five.  That,  however,  is  not  so.  The  will  gives  an 
estate  to  the  trustees  for  certain  specified  purposes,  until  John  attains 
twenty-five.  [Coltman,  J.  What  estate  ?]  Subject  to  the  estate  to  the 
trustees,  whatever  it  might  be,  the  estate  vested  in  interest  in  the  son  John 
immediately  upon  the  death  of  the  testator,  and  in  possession  upon  his 

{a)  Cited  Fearne,  Cont.  Rem.  10th  edit.  225,  1  Jarman  on  Wills,  755. 

(6)  The  points  marked  for  argument  on  the  part  of  the  defendants,  were, — 

**  First,  that  the  devisees  of  John  Westerman,  the  son,  took  an  estate  in  fee-simple  in  the 
hereditaments  devised  by  the  said  will  of  John  Westerman,  the  father: 

**  Secondly,  that,  in  the  events  which  happened,  Joseph  Westerman  has  not  any  estate  under 
the  thirteenth  clause  of  the  said  will  of  John  Westerman,  the  father,  in  the  cottages  and  cart- 
house  built  on  the  waste,  occupied  by  Robert  Metcalf  and  others,  with  their  appunenaaces : 

"Thirdly,  that,  in  the  events  that  have  happened,  no  person  or  persons  other  than  the 
devisees  of  John  Westerman,  the  son,  has  or  have  any  power  of  selling  or  appointing  any 
estate  in  any  of  the  hereditaments  devised  by  the  will  of  John  Westerman,  the  father.'* 
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attaitting  the  prescribed  age.  This  is  assumed  by  Vice-Chancellor  Knight 
BRUCB.(a)  In  Borastons  ca8e,(b) — which  is  a  leading  authority  upon 
this  point, — the  *testator  devised  land  to  A.  and  B.  for  eight  years,  rn^oQ^r 
and,  after  the  said  term,  the  land  to  remain  to  his  executors,  for 
the  performance  of  his  will,  till  such  time  as  H.  should  accomplish  his 
age  of  twenty-one  years ;  and,  when  the  said  H.  should  come  to  his  age 
of  twenty-one,  then  to  him,  his  heirs  and  assigns,  for  ever.  H.  died 
under  twenty-one.  It  was  contended  that  the  remainder  was  not  to  vest 
in  him  unless  he  attained  the  prescribed  age ;  but  the  court  held  it  to 
be  vested  immediately,  the  case  being,  it  was  said,  nothing  else,  in  effect, 
than  a  devise  to  the  executors  till  H.  attained  the  age  of  twenty-one, 
remainder  to  H.  in  fee;  and  that  the  adverbs  of  time,  when^  &c.,  did  not 
make  anything  necessary  to  precede  the  settling  (t.  e,  the  vesting)  of  the 
remainder,  but  merely  expressed  the  time  when  it  should  take  effect  in 
po8se8sion.(c)  In  construing  the  thirteenth  clause  of  this  will,  "or" 
must  be  read  "  and."  The  going  over  of  the  estate  was  to  depend  upon 
the  happening  of  the  two  events,  vi%.  the  death  of  the  son  and  daughter 
before  attaining  the  age  of  twenty-five,  and  the  failure  of  issue.  It  is 
said  that  a  different  rule  prevails  where^  the  first  gift  is  of  an  estate-tail : 
and  for  this  Brownsword  v.  Edwards  is  relied  on.  So  far,  however,  as 
relates  to  changing  the  words,  that  case  is  an  authority  for  the  defend- 
ants here ;  as  to  the  rest,  Doe  d.  Usher  v.  Jessep  shows  that  it  has  not 
been  followed.  Coupling  the  twelfth  and  thirteenth  clauses  together, 
*the  estate  was  to  go  over,  not  on  a  general  failure  of  issue  of  r^ooo 
John, — as  it  would,  taking  the  twelfth  clause  alone, — but  on  a  *" 
failure  of  issue  at  a  particular  period,  viz.  at  the  death  of  John  under 
the  age  of  twenty-five.  It  is  an  insuperable  objection  to  the  construction 
contended  for  on  the  other  side,  that  its  effect  would  be  to  disinherit  the 
issue  in  case  of  the  death  of  John  and  Ann  before  attaining  twenty-five, 
— a  consequence  from  which  the  court  will  recoil.  In  Glover  v.  Monck- 
toUy  3  Bingh.  13,  10  J.  B.  Moore,  453,  the  testator  devised  lands  and 
personalty,  in  trust,  out  of  the  rents,  to  apply  250Z.  a  year  to  the  main- 
tenance of  bis  daughter  till  she  should  attain  twenty-one,  or  marry,  and, 
out  of  the  residue,  as  much  as  should  be  thought  necessary  for  the  main- 
tenance of  his  ison  till  he  should  be  twenty-one  or  his  sister  marry,  and, 
upon  his  attaining  twenty-one,  or  his  sister's  marrying,  to  raise  6000?., 
and  pay  the  interest  of  it  to  the  daughter  after  her  attaining  twenty-one 
or  marrying ;  and,  subject  thereto,  that  the  trustees  should  stand  seised  of 
the  residue,  in  trust  for  the  son  till  he  attained  twenty-one,  and  then  to  the 

(o)  See  Mortimer  v.  Hartley,  11  Jurist,  582. 

(6)  3  Co.  Rep.  19,  between  Hinde  and  Ambrye, 

ic)  In  1  Jarman  on  Wilis,  734,  the  following  cases  are  referred  to  as  confirmatory  of  the 
principle  of  Boraston'a  case: — Mansfield  v.  Dugard,  I  Eq.  Ca.  Ab.  195,  pi.  4,  Gilb.  Eq.  Rep. 
36  ;  Goodtitle  d.  Hayvoard  v.  Whitby,  1  Burr.  228;  Denn  d.  Satterthwaite  v.  Satterthwaite,  1 
W.  Blac.  519  ;  Doe  d.  Weedon  v.  Lee,  3  T.  R.  41 ;  Doe  d.  Wight  v.  Curidal,  9  East,  400 ;  Ed- 
wardt  ▼.  Symatu,  6  Taunt.  213;  Goodright  d.  Revdl  v.  Parker,  1  M.  &  S.  692;  Warter  v. 
HntAvMon,  2  B.  &  B.  249,  5  J.  B.  Moore,  143,  S.  C.  in  B.  R.,  1  B.  &  C.  721,  3  D.  &  R.  58 
VOL.  VI. — 65 
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1186  of  the  son,  his  heirs,  executors,  and  administrators,  for  ever :  hut,  in 
case  the  son  should  die  pnder  twenty-one,  and  the  daughter  survive,  or, 
in  case  the  son  should  live  to  twenty-one  and  afterwards  die  without 
lawful  issue, — ^to  the  use  of  the  trustees  till  the  daughter  attained  twenty- 
one  or  married,  and  then  to  the  use  of  the  daughter  for  life,  with  divers 
remainders  over.  It  was  held  that  the  trustees  took  the  legal  estate 
till  the  5000Z.  was  raised,  and  that,  but  for  the  intervention  of  the 
trustees,  the  son  would  have  taken  a  fee,  with  an  executory  devise 
over  in  the  event  of  his  dying  without  issue  living  at  the  time  of  hii 
death.  On  the  part  of  the  defendants,  it  is  submitted  that  John, 
^  ♦the  testator's  son,  upon  attaining  the  age  of  twenty-five,  took 

*^  -I  an  estate  in  fee-simple ;  that  the  events  upon  which  that  estate 
was  to  be  defeated  never  arose;  and  that,  consequently,  the  estate 
passed  to  the  defendants,  as  devisees  under  his  will.  It  is  conceded,  on 
the  other  side,  that  the  eleventh  clause,  standing  alone,  would  have 
given  John  a  fee-simple :  but  it  is  intusted  that  the  words  of  the  twelfth 
clause, — "If  it  should  happen  thht  my  son  John  die  tvithatit  leaving 
lawful  isstie^*'  &c. — ^have  the  effect  of  cutting  it  down  to  an  estate-tail: 
and  for  that  position  Doe  d.  JEllis  v.  Ellie  is  relied  on.  This  will,  how- 
ever, is  to  be  construed  by  taking  all  the  clauses  together;  and  then  the 
result  will  be,  that  John  takes  a  fee,  determinable  in  the  event  of  his 
dying  under  age  and  without  leaving  lawful  issue.  For  this  mode  of 
construing  the  will,  Fairfield  d.  ffawkeetoorth  v.  Morgan^  JEagtman  v. 
Bakery  Doe  d.  Ueher  v.  Jeesep,  and  Bight  d.  Dag  v.  Dag  are  distinct 
authorities.  In  Doe  d.  Wight  v.  Oundallj  9  East,  400,  under  a  devise 
of  land  to  the  two  children  of  the  testator's  brother  Robert  when  they 
attained  the  age  of  twenty-one  years,  but  the  executors  to  account  to 
them  for  the  profits  until  the  age  of  twenty-one  or  day  of  marriage: 
buty  if  either  should  die  before  twentg-one^  the  survivor  to  be  heir  to  the 
other, — it  was  held  that  the  fee  passed,  which  would  go  over  to  the 
survivor  in  case  one  died  under  twenty-one,  and  would  descend  or  be 
disposable  if  he  died  after  twenty-one.  Lord  Ellenborough  there  says: 
"Robert,  the  nephew,  having  attained  twenty-one,  on  his  death  the 
premises  descended  to  his  sister  Rebecca,  his  heir-at-law.  What  is  said 
at  the  conclusion  of  the  case  of  Purefog  v.  Bogers^  2  Wms.  Saund.  388  a, 
as  far  as  the  opinion  of  .a  very  learned  man  goes,  is  in  support  of  this 
*ftj.m  ^construction.  But  it  does  not  rest  on  that;  for,  the  *8ubject 
^  was  very  fully  and  distinctly  discussed  in  Frogmorton  d.  Bram 
Btone  V.  Holgdag^  3  Burr.  1618,  where  Lord  Mansfield, — commenting 
on  similar  words,  after  a  devise  of  premises  generally  to  J.  H.,  the  devi- 
sor's son,  charged  with  the  payment  of  507.  out  of  the  yearly  rents,  and, 
if  J.  H,  9haU  die  in  his  minoritgy  then  over  to  her  three  daughters, — 
says  that  those  words,  if  he  should  die  under  twentg-one^  showed  her 
intention  to  give  a  fee ;  for,  if  he  lived  to  twenty-one,  he  might  then 
dispose  of  it  himself;  if  he  died  before,  he  could  not, — and  then  ebe 
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dbposed  of  it.  If  J.  H.  was  barely  to  take  an  estate  for  life,  the  time 
of  his  death  must  be  immaterial  to  the  device  over.  Bat  limiting  it 
over  only  upon  the  contingency  of  his  dying  in  his  minority,  shows  that 
she  intended  to  give  him  an  absolute  estate  in  fee,  which  he  might  dis- 
pose of  if  he  came  of  age :  and,  unless  he  lived  to  be  of  age  (when  he 
might  dispose  of  it),  she  meant  it  should  go  to  her  daughters.  The 
whola  doctrine  and  effect  of  these  words  were  there  so  fully  stated,  that 
it  is  unnecessary  to  add  any  farther  authority."  The  plaintiffs  here 
claim  under  the  fourteenth  clause  of  the  will^  where  the  testator  in  terms 
professes  to  dispose  of  ^^all  that  is  left,*'  which  necessarily  refers  to 
something  that  has  preceded,  and  is  to  be  construed  in  conjunction 
with  it. 

.  MalifUy  in  reply.  It  is  perfectly  immaterial,  for  the  purpose  of  the 
present  argument,  whether  John  did  or  did  not  take  before  attaining  the 
age  of  twenty-five  (though  it  is  clear,  that,  until  that  period,  the  devise 
was  executory  only),  because  the  estate  was  to  go  over  upon  the  happen- 
ing of  one  of  two  events,  viz.  his  dying  under  that  age,  or  without  leaving 
lawful  issue.   In  Ackers  v.  PhippUj  6  Bligb,  N.  S.  431,  where  the  testator 


vested  his  '''real  and  personal  estate  in  trustees,  upon  trust  to 
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keep  the  estates  in  repair,  and  let,  and  also  to  sell  or  exchange 
the  same,  and  the  money  so  raised  was  to  fall  into  the  personal  estate ; 
and,  as  to  an  estate  called  W.,  and  a  legacy  of  70007.,  the  testator  gave 
the  same  to  A.,  when  he  attained  twenty-one,  and,  if  he  died  before  that 
age,  and  without  issue,  the  estate  and  legacy  were  to  fall  into  the  testa- 
tor's real  and  personal  estate,  and  go  according  to  the  disposition  (in  the 
singular)  thereinafter  contained :  and,  as  to  the  personal  estate,  after 
payment  of  debts,  annuities  and  legacies,  and  repairs,  the  trustees  were 
to  convert  the  surplus,  and  accumulate  the  income  at  compound  interest, 
until  A.  should  attain  twenty-four,  and  then  upon  trust  to  convey  and 
transfer  the  real  and  personal  estate  to  him,  upon  his  giving  security,  and 
executing  proper  deeds  for  securing  the  annuities.  It  was  held  by  Sir 
L.  Shadwbll,  y.  C,  that  the  rents,  until  A.  attained  twenty-four, 
resulted  to  the  heir-at-law  ;  but  his  Honour's  decision  was  overruled  by 
the  House  of  Lords,  after  an  elaborate  judgment  from  Lord  Brougham, 
who  considered  that  there  was  such  a  blending  of  the  real  and  personal 
estate,  •s  brought  the  present  case  within  the  doctrine  of  Gibson  v. 
M&niforty  1  Yes.  sen.  490,  and  Q-enery  v.  Fitzgerald^  Jac.  468,  and  he 
adverted  to  the  fact  of  its  being  a  gift  conferring  a  vested  interest  on  a 
person  in  esse.  Upon  the  eleventh  clause,  it  is  clear  that  John's  attain- 
ing twenty-five  is  made  a  condition  precedent  to  his  taking  at  all.  Taking 
the  eleventh  and  twelfth  clauses  together,  it  may  be  conceded  that  the 
estate  would  have  gone  to  the  issue.  But  the  thirteenth  clause  gives 
rise  to  a  very  different  consideration.  The  effect  of  the  whole  will 
clearly  is,  to  give  John  an  estate-tail.  If  John  took  nothing  before  ritOAo 
twenty-five,  his  issue  born  before  that  period,   in  *the  event  ^ 
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of  their  parent  dying  before  twenty-five,  would  not  have  taken;  but  the 
estate  would  have  gone. to  Ann.  In  ffodgaon  v.  Ambrose,  1  Dougl. 
337,(a)  it  was  held,  that,  if  there  was  a  devise  to  A.  and  the  heirs  of  his 
body,  tLXki^for  want  of  such  i$9ue,  to  B.,  and  A.  dies  before  the  testator, 
leaving  issue,  such  issue  shall  take  nothing,  and  the  limitation  to  B.  shall 
not  be  construed  as  an  executory  devise,  but  shall  vest  in  possession,  as 
an  immediate  estate,  on  the  testator's  death.  [Y.  Wiluams,  J.  All 
that  case  proves,  is,  that,  if  the  first  donee  dies  in  the  lifetime  of  the 
testator,  the  estate  does  not  lapse.]  The  criterion  is  this, — If  all  the 
events  have  happened  which  are  to  make  the  estate  absolute  in  the  first 
donee,  it  lapses ;  otherwise,  it  does  not :  Doe  d.  Burrell  v.  Perking  3 
M.  &  Sel.  271.  Devise  to  A.  and  the  heirs  of  his  body,  and,  if  A.  die 
without  issue,  to  B., — ^that  is  a  vested  estate.  [Y.  Williams,  J. 
Suppose  the  words  are, — "  and,  if  A.  die  without  issue,  or  under  twenty- 
one,*' — what  would  be  the  effect  if  A.  died  under  age,  without  issue  ?] 
That  is  precisely  the  case  of  Broumsword  v.  Edwards :  the  remainder, 
originally  contingent,  would  now  become  absolute  and  vested.  [Colt- 
man,  J.  Does  not  that  combine  the  two  events,  and  turn  ^'  or"  into 
^^and"?]  No.  In  Fearne,  in  a  note  appended  to  Brown%word  t. 
UdwardSj  it  is  said  (p.  506) :  '^  In  Brownsword  v.  Edwards,  the  limita- 
tion over  was  in  favour  of  a  daughter,  who,  without  such  a  oonstructiofk 
as  that  put  on  the  word  ^  and'  in  the  principal  case,  would  have  been 
left  without  any  provision.  In  Doe  d.  Usher  v.  Jessep,  a  similar 
case,  '  and'  was  construed  in  its  natural  sense,  on  the  ground  that 
words  in  a  will  are  to  be  construed  according  to  their  natural  sense, 
unless  some  obvious  inconvenience  or  incongruity  would  result  from  so 
♦8431  *c^^8truing  them.  Now,  if,  in  Doe  d.  Usher  y.  Jesaep,  *  and*  had 
^  been  construed  *'  or,'  such  a  construction  might  have  worked  an 
injury  to  the  issue  of  John  Jessep,  the  natural  son,  in  case  he  had  died 
under  age,  leaving  issue.  Tet  the  inconvenience  or  incongruity,  that 
the  testator's  daughter  should  take  in  exclusion  of  the  issue  of  the 
testator's  son,  is  not  so  great  as  that  a  stranger  should  exclude  the  issue 
of  a  son :  and  this  might  have  happened  in  Doe  d.  Usher  v.  Jessep,  if 
*  and'  had  been  construed  *  or'.(6)  In  Eastman  v.  Baker,  where  there 
was  an  executory  devise  over,  in  case  A.  should  die  under  twenty-one, 
or  without  issue,  the  word  *  or'  was  construed  *and.'  "  There  ii  no  case 
to  be  found,  in  which  "  or"  has  been  read  "  and,"  where  the  devise  is 
of  an  estate-tail.  "Whenever,"  says  Mr.  Fearne,(<?)  "a  contingent 
limitation  is  preceded  by  a  freehold  capable  of  supporting  it,  it  is  con- 
strued a  contingent  remainder,  and  not  an  executory  devise :  but  it  is 
possible  that  the  freehold  so  limited,  may,  by  a  subsequent  accident, 

(a)  Cited  Fearoe,  Com.  Rem.,  10th  edit.,  174. 

(6)  And  see  Doe  d.  Everett  t.  Cooke,  7  East,  269;  Venn  d.  Wilkin9  ▼.  Kernegt,  9  Bast,  366 
375 ;  Right  d.  Day  ▼.  Day,  16  East,  67. 
(c)  I  Fearne,  Cont.  Rem.  525. 


6  MANNING,  GRANGER,  &  SCOTT.  848 

become  incapable  of  ever  taking  effect  at  all  (as,  by  the  death  of  the 
first  devisee  in  the  testator's  lifetime) ;  in  which  case,  the  subsequent  limi- 
tation, if  the  contingency  has  not  then  happened,  will  be  in  the  same 
condition  at  the  testator's  death  (that  is,  at  the  time  when  the  will  is  to 
take  effect)  as  if  it  had  been  limited  without  any  preceding  freehold : 
now,  in  this  case,  it  has  been  held,  that  where  such  subsequent  limitation 
could  not  vest  at  the  testator's  death,  it  should  enure  as  an  executory 
devise,  rather  than  fail  for  want  of  that  preceding  freehold  which  had 
never  taken  effect.  Thus,  in  ffopkins  v.  ffopkim,  Cas.  temp.  Talb.  44, 
1  Atk.  581, 1  Ves*  sen.  268,  where  A.  devised  lands  to  trustees,  in  trust 
*for  B.  for  life,  and,  after  his  decease,  for  the  first  and  other  t-h^oaa 
sons  of  B.,  successively,  in  tail  male,  remainder  to  the  future 
sons  of  C,  for  life,  successively,  with  divers  mesne  remainders,  remainder 
over  to  D. ;  B.  dying  without  issue  in  the  lifetime  of  the  testator,  and 
afterwards  the  testator  dying  before  any  of  the  contingent  remainders 
were  vested, — the  question  was,  whether  the  mesne  contingent  remain- 
ders were  not  become  void,  there  being  no  precedent  estate  to  support 
them ;  for,  if  so,  then  would  the  whole  have  been  vested  in  possession 
in  D. :  and  it  was  held  they  should  enure  by  way  of  executory  devise. 
And,  in  this  case,  a  son  being  afterwards  born  to  C,  it  was  held  that 
the  executory  devise  having  thereby  once  vested,  the  subsequent  limi- 
tations thereupon  became  contingent  remainders ;  and,  though  such  son 
afterwards  died  before  the  subsequent  limitations  vested,  yet  were  they 
not  destroyed ;  because  it  was  held,  that  the  inheritance  vested  in  the 
trustees  was  as  sufficient  to  support  them  as  if  there  had  been  estates 
limited  for  that  particular  purpose.  The  like  observation  may  be  made 
in  regard  to  the  case  of  Stephens  v.  Stephens^  Cas.  temp.  Talb.  122, 
that,  until  the  estate  became  vested  in  some  son  of  T.  S.  and  M.  S. 
who  attained  twenty-one,  the  limitations  over  to  the  daughter  and  to 
Sir  R.  S.  must  have  been  executory  devises ;  but,  as  soon  as  ever  the 
estate  should  become  vested  in  a  son,  then  those  subsequent  limi- 
tations must  of  course  take  effect  as  vested  remaind^s  upon  the 
preceding  estate-tail  in  such  son.  And  so  in  the  case  of  Brownsword 
V.  JEdwarcUj  Lord  Hardwicke  held  that  the  limitation  over  would  enure 
by  way  of  executory  devise,  if  B.  died  without  issue  under  twenty-one ; 
and  that  if  he  died  without  issue  after  twenty-one,  when  the  estate  had 
vested  in  him,  then  the  limitation  over  would  go  by  way  of  remainder. 
*But,  when  a  preceding  freehold  has  once  vested,  it  seems,  no  sub-  1-4:04  - 
sequent  accident  will  make  a  contingent  remainder  enure  as  an 
executory  devise.  This  is  a  direct  consequence  of  the  rule  above  treated 
of,  that  wherever  a  devise  may  be  construed  as  a  contingent  remainder, 
it  shall  never  be  considered  as  an  executory  devise."  Doe  d.  Scott  v. 
Roachj  5  M.  &  S.  481,  is  to  the  same  effect  as  Hopkins  v.  ffojjkins. 
There,  the  testator  devised  certain  lands  to  J.  H.,  his  heirs  and  assigns, 
for  ever,  and,  if  J.  H    should  happen  to  die  without  any  issue  of  his 
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body  lawfully  begotten  on  the  body  of  his  then  present  wife,  or  of  any 
subsequent  wife  or  wives,  the  lands,  &c.,  afore  given  to  J.  H.  and  his 
heirs,  after  the  death  of  J.  H«  and  his  wife  or  wives  aforesaid,  shall  go 
and  remain  to  all  the  children  of  M.  D.,  share  and  share  alike,  to  hold 
as  tenants  in  common :  and  it  was  held,  that  J.  H.  having  died  without 
issue  in  the  lifetime  of  the  testatrix,  leaving  a  widow,  who  survived  the 
testatrix,  the  remainder  to  the  children  of  M.  D.,  which  would  have  been 
n  contingent  remainder,  if  J.  H.  had  survived  the  testatrix,  might  take 
effect  as  an  executory  devise,  so  as  to  preserve  the  limitation  to  the 
children  of  M.  D. ;  and  that  the  children  of  M.  D.  living  at  the  death 
of  the  testatrix,  together  with  an  after-bom  child,  took  an  estate  for  life, 
in  equal  shares,  at  the  death  of  the  widow  of  J.  H. ;  and  that  the  shares 
of  such  of  the  children  as  died  after  the  testatrix,  and  before  the  widow 
of  J.  H.,  did  not  pass  to  the  survivors,  but  went  to  the  heir-at-law  of 
the  testatrix.  Glover  v.  Monekton  is  perfectly  unintelligible.  The  court 
of  Common  Pleas  clearly  did  not  intend  to  overrule  the  case  of  Braumr 
9Word  V.  Edwards.  Cur.  oiv.  vuU. 

•8461       *^^^  following  certificate  was  afterwards  returned  to  Vice- 
^  Chancellor  Knight  Brugb  : — 

^^  This  case  has  been  argued  before  us  by  counsel.  We  have  con- 
sidered it,  and  are  of  opinion, — 

^'  First,  That  the  devisees  of  John  Westerman,  the  son,  have  an  estate 
in  fee-simple  in  all  the  hereditaments  devised  or  affected  by  the  will  of 
John  Westerman,  the  father : 

^^  Secondly,  That,  in  the  events  that  have  happened,  Joseph  Wester* 
man  has  not  any  estate  under  the  13th  clause  of  the  said  will  of  the  said 
John  Westerman,  the  father,  in  the  freehold  cottages  and  cart-house 
built  on  the  waste  occupied  by  Robert  Metcalf  and  others,  with  the 
appurtenances : 

*'*'  Thirdly,  That,  in  the  events  which  have  happened,  no  person  or 
persons  other  than  the  devisees  of  John  Westerman,  the  son,  has  or  have 
any  power  of  selling  or  appointing,  or  any  estate  in,  the  hereditaments 
devised  or  affected  by  the  said  will  of  the  said  John  Westerman,  the 
father.  "  Tho.  Wilde, 

"T.  COLTMAN, 

"C.  Cresswell, 

"E.V.WlLLIAMS.''(«) 

(o)  The  case  waa  afterwards  sent  for  the  opinion  of  the  court  of  Exchequer,  before  whom  i. 
was  argued  on  the  2l0t  of  January,  1850,  but  by  whom  no  certificate  has  yet  (Hilary  Varatioa 
1850),  been  sent. 
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*The  Right  Hon.  T.  P.  LEIGH  v.  The  Earl  of  BALCARRES,  .^g.- 
HENRY  GASKELL,  ROGER  YATES,  and  Others.  ■■ 

The  testator,  after  giving  ceruin  legacies  and  annuities,  which,  with  his  debts,  &c.,  were 
charged  upon  his  real  estate,  in  case  the  personal  estate  should  be  insufficient, — devised  the 
residue  of  his  real  estate  to  A.  and  B.,  in  trust  for  the  heirs  of  his  body  issuing  ;  and,  in 
default  of  such  issue,  to  the  use  of  the  trustees,  in  trust  to  pay  the  rents,  issues,  and  profits 
to  C.  for  life,  but  impeachable  of  waste  for  cutting  down  any  timber  during  the  life  of  C, 
or  for  pulling  down  any  house  or  building  without  erecting  a  new  one  of  equal  value  in  its 
stead,  or  *'  for  digging  or  getting  any  part  of  any  coal  or  cannel  opened,  or  to  be  opened, 
otherwise  than  under  and  by  virtue  of  and  agreeable  to  the  power  thereinafter  given 
for  that  purpose;"  remainder  to  D.  for  life,  impeachable  of  waste  for  the  same  matters  as 
those  in  respect  of  which  C.  was  impeachable,  except  for  cutting  timber ;  remainder  to  the 
trustees  to  support  contingent  remainders ;  remainder  to  E.  in  tail  male ;  with  several  other 
remainders  over,  and  the  ultimate  remainder  (reversion)  to  the  right  heirs  of  the  testator. 
Then  followed  a  power  to  "  the  person  or  persons  (except  C.)  who  by  virtue  of  the  limita- 
tions thereinbefore  expressed  should,  for  the  time  being,  be  seised  of,  or  entitled  to,  the  sctual 
freehold  of  the  hereditaments  thereby  devised  in  strict  settlement,  or  to  the  annual  rents, 
issues,  and  profits  thereof,'*  to  grant  leases,  in  possession,  of  the  mines,  at  a  mine-rent ;  and 
a  similar  power  to  grant  leases  of  the  lands : — 

Held,  that  the  trustee*  (who  had  the  legal  estate  during  the  life  of  C.)  had  during  her  life  power 
to  grant  leases  of  the  coal  or  cannel  mines. 

The  fpllowing  case  was  sent  by  Vice-Chancellor  Wigram  for  the  opi- 
nion of  this  court : — 

Sir  Bobert  Holt  Leigh,  Bart.,  late  of  Hindlej  Hall,  in  the  township 
of  Aspull,  near  Wigan,  in  the  county  of  Lancaster,  was,  at  the  time  of 
his  death,  seised  in  fee-simple  of  freehold  estaies  of  great  value,  and 
was  also  at  that  time  possessed  of  a  large  personal  estate;  and,  being 
so  seised  and  possessed,  he  duly  made  and  published  his  last  will  and 
testament  in  writing,  dated  the  10th  of  June,  1841,  executed  and 
attested  so  as  to  render  the  same  a  valid  disposition  of  his  real  and  per- 
sonal estate ;  and  thereby,  after  directing  that  his  debts,  funeral  and 
testamentary  expenses,  should  be  paid  out  of  his  personal  estate,  and 
directing,  that,  if  the  same  should  be  insufiScient,  his  real  estate  (with 
♦certain  exceptions)  should  be  charged  with  the  deficiency, —  r*Q4Q 
made  the  following  declaration : — '*  And  I  hereby  direct  and 
declare  that  it  shall  be  lawful  for  the  person  jor  persons  who  for  the  time 
being  shall  be  the  acting  trustees  or  trustee  under  this  my  will,  for  pre- 
serving contingent  remainders,  to  raise  such  deficiency  by  one  or  more 
mortgages  or  n^ortgage,  in  fee-simple,  or  a  term  of  years,  of  all  or  any 
part  or  parts  of  the  hereditaments  upon  which  I  have  charged  the  same." 
And  the  said  testator,  after  the  specific  devises  therein  contained,  and 
giving  certain  legacies  and  annuities,  gave,  devised,  and  bequeathed  his 
residuary  freehold  and  personal  estate  in  the  words  and  figures  follow- 
ing, that  is  to  say, — 

"I  give  and  devise  my  manor  of  Orrell,  in  the  parish  of  Wigan 
aforesaid,  and  all  other  my  manors  wheresoever,  with  all  and  singular  the 
rights,  royalties,  members,  and  appurtenances  thereunto  respectively 
belonging ;  and  also  all  and  singular  other  my  messuages,  lands,  tene- 
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ments,  rents,  hereditaments,  and  real  estate,  whatsoever  and  wheresoever, 
and  of  .what  nature,  kind,  or  quality  soever,  which  I  shall  die  seised  of 
or  entitled  to,  in  possession,  reversion,  remainder,  or  expectancy  (includ- 
ing all  my  manors,  messuages,  farms,  lands,  tenements,  and  hereditaments 
devised  by,  or  now  subject  to  the  gifts  of,  the  will  of  my  father.  Holt 
Leigh,  Esq.,  deceased),  or  of  which  I  am  entitled  to  dispose  by  any  spe- 
cial power,  with  their  and  every  of  their  respective  rights,  members,  and 
appurtenances, — subject,  nevertheless,  and  without  prejudice  to  the 
charge  hereinbefore  made  thereupon  in  case  of  my  personal  estate 
being  insufficient  to  discharge  my  debts,  legacies,  and  funeral  expenses, 
and  the  charges  of  proving  this  my  will,  and  to  the  charge  made 
thereupon  in  favour  of  Sarah  Yates;  and  subject  also  to  the  lifo- 
estate  hereinbefore  given  to  the  said  Henry  Gaskell  in  the  messuages 
'^'8491  *^^^  premises  hereinbefore  specified ;  and  subject  also  to  a  life- 
estate  which  I  hereby  give  to  Ann  Worthington,  in  my  messuage 
and  premises  in  Wiga,n  Lane,  within  Wigan  aforesaid  (now  in  the  occu- 
pation of  Mrs.  Eckersley,  as  my  tenant  thereof), — ^unto  the  said  James 
earl  of  Balcarres  and  Henry  Gaskell,  their  heirs  and  assigns,  to  the  uses, 
upon  the  trusts,  and  to  and  for  the  intents  and  purposes,  hereinafter 
expressed  and  declared  of  and  concerning  the  same,  that  is  to  say, — to 
the  use  of  the  heirs  male  of  my  body  issuing :  And,  for  default  of  such 
issue,  to  the  use  of  the  said  Earl  and  Henry  Gaskell,  and  their  heirs, 
during  the  life  of  my  cousin  Loveday  Cooke,  the  daughter  of  my  late 
uncle,  Edward  Leigh,  Esq.,  deceased,  in  trust  to  pay  the  annual  rents, 
issues,  and  profits  of  the  said  hereditaments,  to  her,  the  said  Loveday 
Cooke,  for  her  separate  use,  independently  of  any  husband  she  may 
hereafter  marry,  and  upon  her  single  receipt  for  the  same,  but  impeach- 
able of  waste  for  the  cutting  down  of  any  timber  during  the  natural  life 
of  the  said  Loveday  Cooke,  and  impeachable  also  for  waste  in  voluntarily 
pulling  down  any  house  or  other  building,  during  the  natural  life  of  the 
said  Loveday  Cooke,  without  erecting  in  its  stead  a  new  house  or  build- 
ing, or  new  houses  or  buildings,  of  equal  or  greater  value,  within  two 
years,  and  impeachable  also  for  waste  for  digging  or  getting  all  or  any 
part,  of  any  mine  of  coal  or  cannel  opened,  or  to  be  opened,  otherwise 
than  under  and  by  virtus  of  and  agreeable  to  the  power  hereinafter  given 
for  that  purpose  ;  and  also  upon  trust,  by  the  usual  ways  and  means,  to 
preserve  the  contingent  remainders  hereinafter  limited :  And,  from  and 
immediately  after  her  decease,  to  the  use  of  my  cousin  Thomas  Pembertoo, 
of,  &c.,  and  his  assigns,  for  and  during  the  term  of  his  natural  life,  wiikovi 
impeachment  of  waste  for  cutting  down  any  timber,  but  impeachable  of 
waste  for  voluntarily  pulling  down  any  house  or  other  building  without 
♦8501  ^^^^^^S  ****  *^*  stead  a  new  house  or  building,  or  new  houses  or 
buildings,  of  equal  or  greater  value,  within  two  years,  and 
impeachable  also  of  waste  for  digging  or  getting  all  or  any  part  of  any 
mine  of  coal  or  cannel  opened,  or  to  be  opened,  otherwise  than  under  and 
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hy  virtue  of  and  agreeable  to  the  power  hereinafter  given  for  that  pur- 
pose :  And,  from  and  after  the  determination,  by  forfeiture  or  otherwise, 
of  the  estate  hereby  limited  to  the  said  Thomas  Pemberton  for  his  life 
as  aforesaid,  to  the  use  of  the  said  Earl  and  Henry  Gaskell,  and  their 
heirs,  for  and  during  the  term  of  the  natural  life  of  the  said  Thomas 
Pemberton,  in  trust  for  him,  and  by  the  usual  means,  to  support  the 
contingent  remainders  hereinafter  limited:  And,  from  and  after  the 
decease  of  the  said  Thomas  Pemberton,  to  the  use  of  Roger  Yates,  son 
of  the  said  Sarah  Tates,  and  his  assigns,  for  and  during  the  term  of  his 
natural  life,  and  with  such  exemptions,  in  some  respects,  and  liability,  in 
other  respects,  to  waste,  as  are  hereinbefore  mentioned  in  the  said 
devise  to  or  for  the  benefit  of  the  said  Thomas  Pemberton  during  his 
life:  And,  from  and  after  the  determination,  by  forfeiture. or  otherwise, 
of  the  estate  hereby  limited  to  the  said  Roger  Tates  for  his  life  as  afore* 
said,  to  the  use  of  the  said  Earl  and  Henry  Gaskell,  and  their  heirs,  for 
and  during  the  term  of  the  natural  life  of  the  said  Roger  Yates,  in  trust 
for  him,  and  by  the  usual  means,  to  support  the  contingent  remainders 
hereinafter  limited  :  And,  from  and  immediately  after  the  decease  of  the 
said  Roger  Yates,  to  the  use  of  the  first  and  every  other  son  of  the  said 
Roger  Yates  severally  and  successively,  according  to  their  respective 
seniorities,  in  tail-male :  And,  in  default  of  such  issue,  then  to  the  use 
of  the  first  and  every  son  of  the  said  Thomas  Pemberton,  severally  and 
successively,  according  to  their  respective  seniorities,  in  tail-male : 
And,  in  default  of  such  issue,  then  to  the  use  of  such  one  person  as 
•  *I,  by  any  codicil  to  this  my  will,  shall  nominate  in  this  behalf,  r*or-i 
for  and  during  the  natural  life  of  such  nominee,  and  with  such 
exemptions  in  some  respects,  and  liability,  in  other  respects,  to  waste, 
as  are  hereinbefore  mentioned  in  the  said  devise  to  or  for  the  benefit  of 
the  said  Thomas  Pemberton  during  his  life ;  and,  from  and  after  the 
determination,  by  forfeiture  or  otherwise,  of  the  estate  of  such  nominee, 
then  to  the  use  of  the  said  Earl  and  Henry  Gaskell  and  their  heirs,  for 
and  during  the  natural  life  of  such  nominee,  in  trust  for  him  or  her,  and 
by  the  usual  means,  to  preserve  the  contingent  remainders  hereinafter 
limited ;  and,  from  and  immediately  after  the  decease  of  such  nominee, 
then  to  the  use  of  his  or  her  first  and  other  sons  severally  and  succes- 
sively, according  to  their  respective  seniorities,  in  tail-male :  And,  in 
default  of  such  nomination  by  me  as  aforesaid,  then  to  the  use  of  such 
one  person  (being  in  existence  at  my  death)  as  the  said  Thomas  Pember- 
ton, by  his  last  will  and  testament  in  writing,  or  any  codicil  thereto, 
shall  name  in  this  behalf,  for  and  during  the  natural  life  of  such  nominee, 
and  with  such  exemption  in  some  respects,  and  liability  in  other  respects, 
to  waste,  as  are  hereinbefore  mentioned  in  the  said  devise  to  or  for  the 
benefit  of  the  said  Thomas  Pemberton  during  his  life ;  and,  from  and 
after  the  determination,  by  forfeiture  or  otherwise,  of  the  estate  hereby 
limited  to  such  last-mentioned  nominee  for  his  or  her  life,  then  to  the 
VOL.  VI.— 66  2x2 


851  LEIGH  V.  EARL  OF  BALCARRES.    M.  V.  1848 

use  of  the  said  Earl  and  Henry  Gaskell  and  their  heirs,  for  aui.  daring 
the  natural  life  of  such  last-mentioned  nominee,  in  trust  for  hii9  or  her, 
and  by  the  usual  means,  to  preserve  the  contingent  remainders  herein- 
after  limited :  And,  from  and  immediately  after  the  decease  of  such 
last-mentioned  nominee,  then  to  the  use  of  his  or  her  first  and  other 
sons,  severally  and  successively,  according  to  their  respective  seniorities, 
n^oceyt  in  '^tail-male :  And,  after  the  determination  of  all  such  gifts  for 
■^  life  and  in  tail,  then  to  the  use  of  my  own  right  heirs :  Provided 
always,  and  I  hereby  declare  my  will  and  mind  to  be,  that,  if  any  son 
or  sons  of  the  said  Roger  Yates  or  the  said  Thomas  Femberton,  or  of 
such  nominee  of  myself  or  of  the  said  Thomas  Pemberton,  shall  be  living 
at  the  time  of  my  decease,  or  born  in  due  time  afterwards,  then,  and  in 
every  such  case,  I  revoke  the  estate  in  tail-male  hereby  given  to  each 
such  son,  and,  in  lieu  and  in  place  of  the  same,  I  give  the  hereditaments 
so  devised  to  him  in  tail-male  as  aforesaid,  to  such  son  for  his  life,  with 
the  like  exemptions,  in  some  respects,  and  liability,  in  other  respects,  to 
waste,  as  I  have  hereinbefore  expressed  in  the  devise  to  or  for  the  benefit 
of  the  said  Thomas  Pemberton  during  his  life ;  and,  from  and  after  the 
determination  of  that  estate  by  any  means,  then  to  the  use  of  the  said 
Earl  and  Henry  Gaskell,  and  their  heirs,  during  the  life  of  such  son, 
for  him,  and  by  the  usual  means,  to  preserve  the  contingent  remainders 
hereinafter  limited :  And,  from  and  after  his  decease,  then  to  the  use 
of  his  first  and  every  other  sons,  severally  and  successively,  according 
to  their  respective  seniorities,  in  tail-male :  And  I  direct  every  son  of 
the  said  Roger  Yates  and  Thomas  Pemberton,  and  the  heirs  male  of « 
their  respective  bodies,  who  shall  take  any  benefit  under  this  my  will,  to 
give  efiect  to  this  my  will,  by  settling  to  the  uses  of  this  my  Mrill,  and 
also  according  to  such  nomination  as  aforesaid,  all  the  estates  to  which 
such  son  and  the  heirs  male  of  his  body  shall  be  entitled  under  the  will 
of  my  said  father,  so  that  both  the  estates  of  my  said  father  and  myself 
may  be  enjoyed  together  after  the  death  of  the  said  Loveday  Cooke/* 
Then  followed  a  power  to  Roger  Yates,  when  in  actual  possession  of  the 
estates,  by  any  deed  or  instrument  in  writing,  or  by  will  or  codicil^  to 
charge  them  to  the  extent  of  5007.  per  annum  in  favour  of  any 
^^;.o-|  *  woman  he  might  marry, — and  a  bequest  of  the  books,  plate, 
^  and  pictures  to  the  trustees,  upon  certain  trusts. 
"  And  I  hereby  give  and  grant  unto  the  person  or  persons  {excqpt  the 
said  Loveday  Cooke)  who^  by  virtue  of  the  limitations  hereinbefore 
expressed  and  contained^  shall j  for  the  time  being  j  be  seised  of  or  entitled 
to{a)  the  actual  freehold  of  the  hereditaments  and  premises  hereby 
devised  in  strict  settlement^  or  to  the  annual  rentSy  issues^  and  profit 
thereof  if  such  person  or  persons  shall  be  of  full  age,  and  to  his,  her, 
or  their  guardian  or  guardians  respectively,  during  their  respective 
minorities,  full  power  and  authority  to  grant  and  demise  unto  any  person 

(a)  The  claiue  seems  to  relate  to  legal  seisin  only,  in  both  branches. 
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QT  persona^  for  any  term  or  number  of  years^  not  exceeding  thirty-one 
yeare^  to  commence  in  posaeenon  and  not  in  revereion^  the  whole  or  any 
part  or  parts  of  the  mines  of  coal  and  cannel^  or  either  of  them,  under 
such  lands,  except  under  and  within  two  hundred  yards  of  each  side  o{ 
Hindley  Hall  aforesaid,  and  also  within  and  under  the  paddock  belong- 
ing to  the  same ;  so  always,  that,  upon  and  by  such  and  every  such 
grant  and  demise,  there  shall  be  reserved  to  be  paid  to  the  person  who, 
for  the  time  being,  shall  be  entitled  to  the  possession,  or  to  the  annual 
rents  and  profits,  of  such  lands  under  the  limitations  herein  contained,  a 
mine-rent,  at  a  rate  per  acre,  for  each  acre  as  worked,  of  not  less  than 
the  sum  of  70Z.  of  lawful  money  of  Great  Britain,  for  each  and  every 
foot  in  thickness  of  every  seam  of  coal  in  each  acre,  nor  less  than  the 
sum  of  70f.  of  like  lawful  money,  for  each  and  every  foot  of  every  seam 
of  cannel ;  and  such  rent  to  become  due  only  yearly  as  the  coal  or  cannel 
shall  be  gotten  or  raised  under  or  by  virtue  of  any  such  grant  or  demise, 
and  so  proportionably  for  each  and  every  greater  or  less  quantity  than 
*an  acre,  or  thickness  than  one  foot — the  measure  to  be  eight 


yards  to  the  perch,  and  the  measurement  to  be  made  horizontally 


[*864 


upon  or  over  the  surface  of  the  land  under  which  the  demised  mine  or 
mines  may  lie,  and  in  the  measurement  of  the  ground  no  allowance  is  to 
be  made  for  faults ;  and  eo  as  also  tluxt  no  person  execniing  such  lease 
as  aforesaid^  or  any  other  person^  shall  be  entitled  to  take  or  receive  any 
mine-rent  by  anticipationj  but  shall  be  entitled  to  receive  the  mine-rent 
only  which  shall  or  may  from  time  to  time  yearly^  during  their  respective 
natural  life^  become  due  and  payable  for  and  in  respect  of  so  much  mine 
as  shall  from  time  to  time  be  actually  gotten  yearly  during  their  respective 
natural  lives  ;  and  so  that,  in  each  and  every  such  grant  or  demise,  the 
lessee  shall  covenant  for  payment  of  the  rent  thereby  reserved ;  and  su 
that,  in  every  such  lease,  there  shall  be  a  clause  giving  power  of  re-entry 
for  non-payment  of  the  rent ;  and  so  that  the  lessee  or  lessees  of  such 
mine  or  mines  do  seal  and  execute  a  counterpart  or  duplicate  of  each 
such  grant  or  demise,  of  which  counterpart  or  duplicate  a  receipt  foi 
the  same  in  the  lease,  or  an  endorsement  thereon,  shall,  as  against  th« 
persons  claiming  under  this  my  will,  be  conclusive  evidence." 

The  will  also  contained  a  power  ''  for  all  and  every  persons  and  persor 
(except  the  said  Loveday  Oooke)  who  by  virtue  of  the  limitations  herein  • 
before  contained  shall  be  entitled  to  the  actual  freehold  of  the  heredita- 
ments hereby  devised  in  strict  settlement,  or  to  the  annual  rents,  issues, 
and  profits  thereof,  if  such  persons  or  person  should  be  of  full  age,  and  for 
his,  her,  or  their  guardian  or  guardians  during  his,  her,  or  their  respective 
minorities,  by  any  indenture  or  indentures,  to  be  sealed  and  delivered 
by  him,  her,  or  them  respectively  in  the  presence  of  and  attested  by  two 
or  more  credible  witnesses,  to  limit  and  appoint  by  way  of  demise  or 
^lease,  all  or  any  part  or  parts  of  the  said  hereditaments  hereby  r  ^occ 
demised  in  strict  settlement  (except  my  mansion-house  called 
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Hindlej  Hall,  and  the  offices,  paddock,  gardens,  pleasure-grounds,  and 
appurtenances  thereto  belonging,  and  the  lands  now  occupied  therewith,) 
to  any  person  or  persons,  for  any  term  or  number  of  years  absolute,  not 
exceeding  twenty-one  years,  to  take  effect  in  possession,  and  not  in 
reversion  or  by  way  of  future  interest ;  so  as  there  shall  be  reserved  on 
every  such  demise,  lease,  or  grant,  the  best  or  most  improved  yearly 
rent  or  rents,  to  be  incident  to  the  immediate  reversion  of  the  heredi- 
taments so  to  be  demised,  that  can  or  may  be  reasonably  had  or  gotten 
for  the  same,  without  taking  any  fine,  premium,  or  foregift,  or  anything 
in  the  nature  of  a  fine  or  foregift,  for  the  making  thereof;  and  so  as 
there  be  contained  in  every  such  limitation  or  appointment  by  way  of 
demise  or  lease,  a  condition  of  re-entry  for  non-payment  of  the  rent  or 
rents  to  be  thereby  respectively  reserved  ;  and  so  as  the  lessee  or  lessees 
do  execute  a  counterpart  or  duplicate  thereof,  respectively,  and  do 
thereby  respectively  covenant  for  the  due  payment  of  the  rent  or  rents 
thereby  to  be  respectively  reserved,  and  the  acknowledgment  of  the 
receipt  of  which  counterpart  or  duplicate,  in  the  lease,  or  an  endorse- 
ment thereon,  shall,  as  against  all  persons  claiming  under  this  my  will, 
be  conclusive  evidence ;  and  that  no  lessee  under  this  present  power, 
shall,  by  any  clause  or  words,  be  exempted  from  punishment  for  com- 
mitting waste,  anything  hereinbefore  contained  to  the  contrary  thereof 
in  any  wise  notwithstanding.** 

The  will  then  contained  a  clause  directing  that  the  person  who  should 
be  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  profits  of 
the  estates,  should,  within  two  years  of  his  becoming  so  entitled,  take 
^r^^/>-|  and  use  the  name  and  arms  of  Leigh ;  in  default  *of  which,  his 
estate  was  to  be  forfeited,  and  to  go  to  the  next  in  remainder. 
The  testator  then  proceeded  to  dispose  of  his  ready  money,  money 
in  the  bank,  and  securities  for  money ;  and  appointed  the  said  James 
Earl  of  Balcarres,  and  Henry  Gaskell,  to  be  the  executors  in  trust  of 
his  will, — providing  for  the  appointment  of  new  trustees  in  the  following 
terms : — 

'^  Provided  always,  and  I  do  hereby  declare  my  will  and  mind  to  be, 
that,  if  the  said  Earl  and  Henry  Gaskell,  or  any  trustee  to  be  appointed 
in  their  or  any  of  their  stead  as  hereinafter  is  mentioned,  or  their 
respective  executors  or  administrators,  shall  depart  this  life,  or  decline 
or  become  incapable  to  act  in  the  trusts  hereby  created,  or  shall  be 
desirous  of  having  any  person  appointed  a  trustee  to  act  in  conjunctioc 
with  them  or  him,  then  and  so  often  it  shall  be  lawful  to  and  for  the 
person  or  persons  for  the  time  being  seised  of  or  entitled  to  the  actual 
freehold  of  the  estates  hereby  devised  in  strict  settlement,  or  to  the 
rents,  issues,  and  profits  thereof,  if  such  person  or  persons  shall  be  of 
full  age,  and  for  his,  her,  or  their  guardian  or  guardians  respectively 
during  his,  her,  or  their  minority  or  respective  minorities,  by  any  deed 
or  deeds  legally  executed,  to  appoint  a  trustee  in  the  room  of  the 
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truBtee  so  dying  or  declining  or  becoming  incapable  to  act,  or  to  add 
such  additional  trustee  as  aforesaid ;  and  that,  upon  the  appointment  of 
every  such  new  trustee,  the  trust  property  shall  be  vested  in  the  trustee 
so  to  be  appointed,  jointly  with  the  surviving  or  continuing  trustee  or 
trustees,  or  in  such  new  trustees  only,  as  occasion  shall  require ;  and 
that  every  such  new  trustee  shall  have  the  same  powers  and  authorities 
as  the  trustee  in  whose  room  he  shall  be  appointed,  or  equal  powers  and 
authorities  with  the  trustees  or  trustee  jointly  with  whom  he  shall  be  so 
appointed  to  act ;  and  that  the  ^respective  trustees  shall  not  be  r^o^Y 
answerable  the  one  for  the  other  of  them,"  &c.,  &c. 

Sir  Robert  Holt  Leigh,  the  testator,  afterwards  made  a  codicil  to  his 
will,  dated  the  11th  of  June,  1841,  which  was  duly  executed  and  attested; 
and  thereby  directed  that  the  said  Earl  of  Balcarres  and  Henry  Gaskell, 
or  the  survivor  of  them,  or  the  heirs,  executors,  or  administrators  of 
such  survivor,  should  raise  by  the  means  in  his  said  will  provided  for 
raising  money  for  the  payment  of  his  debts,  the  sum  of  20,000/.,  and 
should  stand  possessed  thereof,  on  the  trusts  therein  particularly  men* 
tioned,  for  the  benefit  of  the  said  Roger  Yates  and  his  children. 

The  testator  also  made  other  codicils  to  his  will;  but  he  did  not 
thereby  alter  or  revoke  the  estates  or  interest,  powers,  or  authorities, 
given  by  the  will  to  the  said  Earl  of  Balcarres  and  Henry  Gaskell,  the 
devisees  in  trust. 

Sir  Robert  Holt  Leigh  died  on  the  21st  of  January,  1848,  without 
ever  having  had  any  issue. 

The  said  Earl  of  Balcarres,  and  Henry  Gaskell,  accepted  the  trusts 
of  the  said  will  and  codicil. 

The  said  defendant  Loveday  Cooke  is  now  living. 

The  personal  estate  of  the  testator  was  sufficient  to  satisfy  his  debts 
and  his  legacies,  including  that  of  20,000/. ;  and  all  the  debts  and  lega- 
cies have  been  provided  for  out  of  the  personal  estate. 

Valuable  mines  of  coal  and  cannel  exist  under  the  estates  comprised 
in  the  said  residuary  devise. 

The  suit  was  instituted  (among  other  purposes)  to  carry  the  trusts  of 
the  will  and  codicils  of  the  said  Sir  Robert  Holt  Leigh  into  effect. 

The  cause  came  on  to  be  heard  before  Vice-Chancellor  Wigram  on 
the  16th  of  November,  1846,  when  his  Honour  directed  that  a  case 
should  be  made  for  the  opinion  of  this  court,  upon  the  following  ques- 
tion : — 

*"  Whether  the  trustees,  under  the  testator's  will  and  codicils,  r*g53 
have,  during  the  lifetime  of  the  defendant  Loveday  Cooke,  widow, 
the  power  of  granting  leases  of  the  coal  or  cannel  mines  under  the 
estates  in  the  pleadings  and  in  the  will  and  codicils  mentioned." 

It  was  agreed  that  the  will  and  codicils  should  be  considered  as  part 
of  the  case. 
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The  case  was  argued  in  Michaelmas  term,  1847,  before  Wildk,  C.  J^ 
CoLTMAN,  J.,  Maulb,  J.,  and  V.  Williams,  J. 

Charmell^  Serjt.  (with  whom  was  Peaeock\  for  the  plaibtiff.  The 
trustees,  who  took  the  legal  estate  under  the  will  in  question,  during  the 
lifetime  of  Mrs.  Cooke,  have  power  to  grant,  during  her  life,  leases  of 
the  coal-mines,  observing  the  conditions  in  the  will  specified  in  respect 
of  such  leases.  Mrs.  Cooke  takes  an  equitable  interest  only,  and  is, — 
or,  rather,  the  trustees,  during  her  life,  are, — ^made  impeachable  of 
waste,  for  cutting  timber  and  pulling  down  buildings,  or  for  taking 
the  coal  and  cannel  otherwise  than  under  the  power  reserved  in  the  will. 
Mr.  T.  P.  Leigh,  who  takes  the  legal  estate  for  life  in  remainder  expect- 
ant on  the  determination  of  the  estate  given  to  the  trustees  for  the  life 
of  Mrs.  Cooke,  is  not  impeachable  of  waste  in  cutting  timber,  but  is  so 
in  respect  of  any  other  description  of  waste.  The  power  of  leasing 
the  coal-mines  is  framed  in  terms  comprehensive  enough  to  include  the 
trustees  during  Mrs.  Cooke's  life.  The  words  necessarily  imply  that 
there  is  some  mode  by  which  the  coal  and  cannel  may  be  made  available 
during  the  subsistence  of  the  first  estate  for  life ;  and  that  can  only  be 
by  granting  leases :  and  the  power  is  not  limited  to  mines  opened  in  the 
testator's  lifetime,  for,  that  would  exclude  the  working  of  them  whilst 
the  legal  estate  remained  in  the  trustees.  The  fact  of  the  trustees  being 
^o^Q-i  impeachable  of  *  waste  for  digging  or  getting  coal  or  cannel  dur- 
-'  ing  the  time  the  legal  interest  is  in  them,  otherunse  than  under 
and  by  virtue  of  the  power  thereinafter  reserved  for  that  purpose,  neces- 
sarily implies  that  they  may  do  so  by  the  means  specified.(a)  The  con- 
struction contended  for  is  still  further  fortified  by  a  reference  to  the 
terms  of  the  power  of  leasing  the  lands  and  hereditaments. 

W.  P.  Wood  (with  whom  was  Chapman),  for  Roger  Yates.  The 
trustees  have  no  power  to  grant  leases  of  the  coal-mines  during  the  life^ 
time  of  Mrs.  Cooke.  The  intention  of  the  testator  is  only  to  be  col- 
lected from  the  entire  will  taken  together.  It  certainly  is  possible  to 
bring  the  trustees  within  the  description  of  parties  who  are  to  be  entitled 
to  grant  leases ;  but  the  question  is,  whether  the  testator  has  not,  in 
terms  that  exclude  them,  clearly  defined  whom  he  refers  to  as  ^^  the  p»- 
son  or  persons  (except  the  said  Loveday  Cooke)  who,  by  virtue  of  the 
limitations  hereinbefore  expressed  and  contained,  shall,  for  the  time 
being,  be  seised  of,  or  entitled  to,  the  actual  freehold  of  the  heredita- 
ments and  premises  hereby  devised  in  strict  settlement,  or  to  the  annual 
rents,  issues,  and  profits  thereof," — or  whether  he  has  not  expressly 
contradistinguished  from  the  trustees  the  persons  to  whom  that  power  is 
given,  limiting  it  to  the  persons  beneficially  interested.  Each  tenant 
for  life  in  succession,  is  made  impeachable  of  waste  in  pulling  down 
buildings :  if  any  one  of  them  pulls  down  a  barn,  without  building 
another  in  its  place  within  the  prescribed  period,  his  legal  estate  is  gone, 

(a)  See  Frederick  v.  Hall,  I  Ves.  jun.  396. 
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and  the  trustees  will  become  possessed  of  it  in  trust  for  him.  The 
frame  of  the  will  is  not  strictly  technical.  The  testator,  however,  suffi- 
ciently explains  who  are  the  parties  by  whom  he  meant  the  leasing 
power  to  be  exercised,  by  the  proviso  that  *"  no  person  execut-  r*ofiA 
ing  such  lease  as  aforesaid,  or  any  other  person,  shall  be  entitled  ^ 
to  take  or  receive  any  mine-rent  by  anticipation,  but  shall  be  entitled  to 
receive  the  mine-rent  only  which  shall  or  may  from  time  to  time  yearly, 
during  their  respective  natural  lives,  become  due  and  payable,  for  and 
in  respect  of  so  much  mine  as  shall  from  time  to  time  be  actually  got- 
ten yearly  during  their  respective  natural  lives," — which  clearly  could 
not  apply  to  the  trustees,  who,  under  leases  granted  by  them,  would  not 
receive  the  rents  for  their  own  lives,  but  only  for  the  life  of  Mrs.  Cooke. 
There  is  this  further  difficulty  in  the  construction  contended  for  on  the 
other  side:  any  tenant  for  life,  being  a  male,  who  shall  omit  to  nssume 
and  use  the  name  and  arms  of  Leigh  within  two  years  next  after  his 
estate  commences,  forfeits  all  his  interest  in  the  property,  and  the  legal 
estate  is  vested  in  the  trustees,  for  the  benefit  of  the  person  next  in 
remainder.  In  whom,  in  that  state  of  things,  would  be  vested  the  power 
to  grant  leases?  Clearly  not  in  the  trustees  and  also  in  the  parties 
whoy  in  that  event,  would  have  the  beneficial  interest.  The  whole  will 
shows  a  manifest  intention  to  limit  the  power  in  question  to  such  persons 
as  would  be  entitled  to  receive  the  rents  during  their  natural  lives;  Mrs. 
Cooke  being  excepted,  because  an  equitable  estate  only  was  given  to  her. 
The  distinction  is  most  marked  in  the  clause  providing  for  the  appoint- 
ment of  new  trustees.  Such  a  power  as  this  cannot  be  given  by  impli- 
cation. 

Channellj  Serjt.,  in  reply.  Taking  the  whole  will  together,  the  words 
which  the  testator  has  used,  are  sufficiently  comprehensive  and  clear  to 
embrace  the  case  of  parties  having  the  actual  freehold,  independently 
of,  and  unconnected  with,  the  beneficial  enjoyment  of  the  estate.  It  is 
not  to  be  expected  that  all  the  '^'expressions  contained  in  a  will,  r^gg-i 
shall  bear  one  uniform  and  consistent  legal  sense  throughout  the 
whole  instrument. 

The  following  certificate  was  afterwards  sent  to  the  Vice-Chan- 
cellor : — 

^^  We  have  heard  this  case  argued,  and  are  of  opinion  that  the  trustees, 
under  the  testator's  will  and  codicils,  have,  during  the  life-time  of  the 
defendant,  Loveday  Cooke,  the  power  of  grjinting  leases  of  the  coal  and 
cannel  mines  under  the  estates  in  the  pleadings  and  in  the  will  and 

codicils  mentioned. 

"  Tho.  Wilde. 
"  t.  coltman. 
"  W.  H.  Maulb. 
"E.  V.  Williams." 
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Acts  of  ownership  exercised  by  the  lord  of  o  manor,  apon  the  seashore  adjoining,  betwe&« 
high  and  low<water  mark, — sach  as,  the  exclusive  taking  of  sand,  stones,  and  sea-weed.^ 
may  be  called  in  aid  to  show  that  the  shore  is  parcel  of  the  manor,  where  an  anciept  graot 
under  which  the  manor  appears  to  have  been  held, — and  which  professes  to  grant  the  manor 
with  *•  wreck  of  the  sea,"  ••  several  fishery,"  and  other  rights  of  an  extensive  description,— 
does  not  expressly  purport  to  convey  "/aCliM  maris.^* 

Trespass.  The  first  count  of  the  declaration  stated  that  the  defend- 
ants, theretofore,  to  wit,  on  the  10th  of  January,  1844,  and  on  diTers 
other  days  and  times  between  that  day  and  the  commencement  of  the 
suit,  broke  and  entered  a  certain  close  of  the  plaintiff,  situate  and  being 
in  the  parish  of  Wembury,  in  the  county  of  Devon,  and  lying  between 
low-water  mark  there  and  the  cliff,  and  being  in  front  of,  and  opposite 
*8r2T  *^»  *^^^  ^^^^  *^  *  certain  field  or  close  called  Androns,  other- 
wise Andertons,  and  that  the  first-mentioned  close  of  the  plain- 
tiff abuts  seawards  towards  the  south,  upon  the  sea,  landwards  and 
towards  the  north,  upon  the  high  grounds  or  cliffs  bounding  the  said 
close  or  field  called  Androns,  otherwise  Andertons,  and  runs  from  the 
east  in  a  westerly  direction  in  front  of,  and  opposite  to,  the  said  cliff, 
and  to  the  said  close  or  field  called  Androns  otherwise  Andertons,  for  a 
long  space  or  distance,  to  wit,  two  hundred  perches ;  that  the  defendants 
then,  with  feet  in  walking,  trod  and  trampled  upon  the  said  first-men- 
tioned close  of  the  plaintiff,  and  with  shovels,  spades,  prongs,  forks,  and 
other  instruments,  turned  up,  subverted,  and  took  up  divers,  to  wit,  fifty 
cart-loads  of  sea-weed  of  the  plaintiff  there  being,  fifty  cart-loads  of 
ore-weed  of  the  plaintiff  there  being,  fifty  cart-loads  of  other  weed  of  the 
plaintiff  there  being,  to  wit,  of  the  value  of  107.,  and  the  said  sea-weed, 
ore-weed,  and  other  weed  so  turned  up  and  subverted,  the  defendants 
then  seized,  took,  and  carried  away,  and  converted  to  their  own  use ; 
and  that  the  defendants  then  also  cut,  tore,  ripped,  and  severed  divers 
other  large  quantities  of  sea-weed,  ore-weed,  and  other  weed,  then  and 
there  growing  and  being,  and  attached  to  the  soil  and  rocks  of  the  said 
first-mentioned  close,  to  wit,  fifty  cart-loads  of  sea-weed,  fifty  cart-loads  of 
ore-weed,  and  fifty  cart-loads  of  other  weed,  to  wit,  of  the  value  of  lOt, 
and  the  defendants  then  took,  seized,  and  carried  away  the  said  last-men- 
tioned quantities  of  sea-weed,  ore-weed,  and  other  weed,  and  converted 
the  same  to  their  own  use ;  and  that  the  defendants  then  also  hauled, 
moored,  and  fixed  divers  boats  and  other  vessels  in  and  upon  the  said 
first-mentioned  close,  and  kept  and  continued  the  same  there  for  a  long 
space  of  time,  to  wit,  six  hours,  in  and  upon  the  said  first-mentioned 
close,  and  encumbered  the  same  therewith,  and  hindered  and  prevented 
*8631  *^^  plaintiff  from  having  the  use,  benefit,  and  enjoyment  thereof 
in  BO  large  and  ample  a  manner  as  he  might  and  otherwise  would 
have  done. 
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The  second  count  stated  that  the  defendants,  on  the  day  and  year 
aforesaid,  with  force  and  arms,  &c.,  seized,  took,  and  carried  away  divers, 
to  wit,  fifty  cart-loads  of  sea-we6d,  fifty  cart-loads  of  ore-weed,  and  fifty 
cart-loads  of  other  weed,  of  the  plaintiff,  of  great  value,  to  wit,  of  the 
value  of  lOLy  and  converted  and  disposed  of  the  same  to  their  own  use. 

The  defendants  pleaded, — first,  not  guilty, — secondly,  that  the  said 
close  in  which,  &c.,  was  not,  at  the  said  times  when,  &c.,  or  either  of 
them,  the  close  of  the  plaintiff,  nor  was  the  said  sea-weed,  ore- weed,  or 
other  weed  in  the  declaration  mentioned,  or  any  part  thereof,  the  plain- 
tiff's, in  manner  and  form  as  in  the  declaration  above  in  that  behalf 
respectively  alleged ;  concluding  to  the  country, — thirdly,  as  to  the  first 
count  of  the  declaration,  that,  before  and  at  the  said  several  times  when, 
&c.,  the  said  close  in  the  first  count  mentioned,  was  the  close,  soil,  and 
freehold  of  Her  Majesty  the  now  Queen,  in  right  of  her  crown  of  Eng- 
land; wherefore  the  defendants,  as  the  servants,  and  by  the  license, 
authority,  command,  and  consent  of  her  said  Majesty  for  that  purpose 
first  had  and  obtained,  given,  and  granted,  at  the  several  times  when, 
&c.,  in  the  declaration  mentioned,  broke  and  entered  the  said  close  in 
which,  &ic.,  and  committed  therein  and  thereon  the  supposed  trespasses 
in  the  said  first  count  mentioned,  as  they  lawfully  might  for  the  cause  in 
this  plea  aforesaid ;  verification. 

The  plaintiff  joined  issue  on  the  first  two  pleas,  and  replied  to  the 
third,  that  the  defendants  committed  the  trespasses  in  the  first  count 
mentioned,  not  as  the  servants,  or  by  the  license,  authority,  command, 
or  consent  of  her  Majesty,  in  manner  and  form  as  the  ^defendants  r*Q^4 
had  in  their  said  last  plea  in  that  behalf  alleged ;  concluding  to 
the  country.    Issue  thereon. 

The  cause  was  tried  before  Pattbson,  J.,  and  a  special  jury,  at  the 
Exeter  summer  assizes,  1844. 

The  plaintiff  was  shown  to  be  possessed  of  the  manor  of  Langdon,  in 
the  parish  of  Wembury,  in  the  county  of  Devon,  which  had  been  granted 
by  the  crown  to  Vincent  and  Richard  Calmady,  remote  ancestors  of  the 
plaintiff,  by  letters  patent  of  the  6th  Elizabeth  (1564),  from  whom  it 
passed  by  descent,  devise,  or  settlement,  until  it  ultimately,  in  1828, 
became  vested  in  the  plaintiff,  in  fee,  under  the  provisions  of  a  settlement 
made  upon  the  marriage  of  his  mother,  the  late  Mrs.  Pollexfen  Calmady, 
with  Admiral  Charles  Holmes  Everett,  who  subsequently  assumed  the 
name  of  Calmady. 

The  trespass  complained  of  was  committed  upon  the  sea-shore  between 
Ligh  and  low-water  mark,  abutting  upon  a  field  called  the  Androns  or 
Andertons,  forming  part  of  the  barton(a)  or  farm  of  Langdon,  in  the 
occupation  of  one  Barons,  as  tenant,  from  year  to  year,  of  the  plaintiff. 

The  plaintiff  put  in  an  assignment,  dated  the  third  of  July,  4  &  5 
Philip  &  Mary,  by  one  Spiller  to  one  Wynslande,  of  a  lease  of  a  mes- 

(o)  Vide  Speimaiii  Cowell,  and  Ducange,  in  verbo :  and  see  Bertona,  in  Ducange 
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suage,  with  the  appurtenances,  situate  and  being  within  the  manor  of 
Langdon,  together  with  an  island  called  the  Mewstone, — a  small  island 
at  the  distance  of  about  half  a  mile  to  the  southward  from  the  shore 
adjoining  the  manor, — ^granted  on  the  28th  of  November,  25  Henry  8, 
by  Henry,  Marquis  of  Exeter,  to  John  Weryn  and  Johan  his  wife,  and 
John,  their  son,  and  Elizabeth  his  wife,  for  the  term  of  fourscore  years 
from  the  date  thereof,  and  which  premises  were  at  the  time  of  the  assign- 
ment held  by  Spiller,  in  right  of  his  wife.    • 

*8651       *This  term,  it  appeared,  afterwards   came  to  Vincent  and 
^  Richard  Galmady,  by  assignment  from  Wynslande. 

The  letters-patent  of  Queen  Elizabeth,  before  adverted  to,  and  bear- 
ing date  the  4th  of  July,  in  the  6th  year  of  her  reign  (1563)  were  also 
put  in. 

These  letters-patent  commenced  with  a  recital  that  "  the  Lord  Philip 
and  Lady  Mary,  late  King  and  Queen  of  England,  by  their  letters- 
patent  made  under  their  great  seal  of  England,  bearing  date  at  Rich- 
monde,  the  17th  of  August,  in  the  4th  and  5th  years  of  their  reign 
(1557),  demised,  leased,  and  to  farm  let  to  one  John  Wynslande,  gent., 
all  that  their  manor  of  Langdon,  with  all  its  rights,  members,  and  appniv 
tenances,  in  their  county  of  Devon,  formerly  parcel  of  the  land,  pro- 
perty, and  inheritance  of  Henry,  late  Marquess  of  Exeter,  and  all  and 
singular  messuages,  granges,  mills,  lands,  tenements,  meadows,  pastures 
and  common  of  pasture,  wastes,  heaths,  moors,  marshes,  services,  fee- 
farms,  courts-leet,  view  of  frankpledge,  chattels  waived,  estrays,  and 
other  its  rights,  jurisdictions,  profits,  commodities,  emoluments,  and 
hereditaments  whatsoever,  with,  their  appurtenances,  situate,  lying,  and 
being  in  Langdon  or  elsewhere  within  their  said  county  of  Devon,  to  the 
said  manor  of  Langdon  belonging  or  in  any  wise  appertaining,  or  there- 
tofore usually  had,  known,  accepted,  used,  reputed,  or  occupied  as  being 
member,  part,  or  parcel  of  the  said  manor  (excepting,  nevertheless, 
always,  and  altogether  reserving  to  the  said  late  King  and  Queen,  and 
to  the  heirs  and  successors  of  the  said  Queen,  all  and  all  manner  of 
large  trees,  woods,  underwoods,  wardships,  marriage-fines,  mines  and 
quarries,  goods  and  chattels  of  thieves,  felons,  and  fugitives,  felons  of 
themselves,  persons  condemned,  outlawed,  or  put  in  exigent,  and  advov- 
sons  of  churches  and  chapels  whatsoever,  to  the  said  premises  belonging 
iliQaa•^  *o^  appertaining,  To  have  and  to  hold  all  and  singular  the  pre- 
-*  mises,  with  their  and  every  of  their  appurtenances  (except  as 
before  excepted),  to  the  aforesaid  John  Wynslande,  his  executors  and 
assigns,  from  the  feast  of  the  Annunciation  of  the  Blessed  Virgin  Mary 
then  last  past,  to  the  end  of  the  term,  for  the  term  of  thirty  years  then 
next  ensuing,  and  fully  to  be  completed :  yielding  therefor  annually  to 
the  said  late  King  and  Queen,  and  the  heirs  and  successors  of  the  said 
Queen,  27Z.  7s.  of  lawful  money  of  England,  on  the  feasts  of  St.  Michael 
the  Archangel,  and  the  Annunciation  of  the  Blessed  Virgin  Mary,  or 
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'within  one  month  next  after  either  of  those  feasts  or  festivals,  at  the 
receiver's  office  of  theii'  Exchequer  at  Westminster,  to  be  paid  in  equal 
portions  during  the  aforesaid  term."  They  further  recited  a  grant  by 
King  Henry  the  Eighth,  bearing  date  the  15th  of  February,  in  the  35th 
year  of  his  reign  (1543-4),  to  one  John  Ridgeway,  of  ''  all  and  all  man- 
ner of  tithes,  as  well  of  grain,  com,  wheat,  barley,  and  oats,  as  of  beans 
and  peas,  and  all  other  tithes  whatsoever,  with  the  appurtenances,  to  the 
rectory  of  Abbotts  Carswell,  in  the  county  of  Devon ;  in  any  manner 
belonging  or  appertaining,  which  said  rectory  lately  belonged  and 
appertained  to  the  dissolved  monastery  of  Ghereborne,  in  the  county  of 
Dorset;*'  habendum  for  twenty-one  years  from  the  feast  of  St.  Mi- 
chael the  Archangel  then  last  past,  at  the  yearly  rent  of  11. :  And 
also  letters-patent  under  the  great  seal  of  England,  bearing  date  at 
Westminster,  the  12th  day  of  March,  4  Eliz.  (1560),  whereby  Her 
Majesty  demised,  leased,  and  to  farm  let  to  Thomas  Wylliams  ^^all 
that  Our  rectory  of  Abbotts  Carswell,  with  all  its  rights  and  appur- 
tennces,  in  Our  county  of  Devon,  formerly  belonging  and  appertain- 
ing to  the  late  monastery  of  Ghereborne,  in  the  county  of  Dorset,  being 
"^formerly  parcel  of  the  possessions  thereof;  and  also  all  and  r^og** 
singular  houses,  edifices,  bams,  stables,  dove-houses,  orchards^ 
gardens,  lands,  glebe,  tithes  of  grass,  wheat,  grain,  and  hay,  and  all 
other  tithes  whatsoever,  whether  great  or  small;  and  also  oblations, 
obventions,  benefits,  profits,  commodities,  advantages,  emoluments,  and 
hereditaments  whatsoever,  with  their  appurtenances,  to  the  said  rectory, 
or  any  parcel  thereof,  belonging  or  appertaining,  then,  or  then  late,  in 
the  tenure  of  John  Ridgeway,  or  his  assigns,  i^nd  theretofore  usually 
demised,  leased,  used,  occupied,  or  taken  with  the  said  rectory,  for  the 
rent  in  these  present  letters-patent  reserved  (excepting  always,  neverthe- 
less, and  altogether  reserving  to  Us,  Our  heirs  and  successors,  all  large 
trees,  woods,  underwoods,  mines,  and  quarries  of  the  premises,  and  the 
advowson  of  the  parish  church  of  Abbotts  Carswell  aforesaid) ;"  haben- 
dum to  Wylliams,  his  executors  and  assigns,  for  twenty-one  years  from 
the  feast  of  St.  Michael  the  Archangel  then  last  past,  at  the  yearly 
rent  of  71. :  And  also  letters-patent  of  the  16th  of  June,  3  Eliz.  (1560), 
whereby  Her  Majesty  demised  to  one  Richard  Holford,  a  certain  tene- 
ment, with  its  appurtenances,  being  of  the  annual  rent  of  269.  8(2.,  in 
the  occupation  of  one  Frende ;  and  all  that  land  called  the  Churchlande, 
being  of  the  annual  value  of  IBt.  M. ;  and  all  that  tenement,  with  its 
appurtenances,  being  of  the  annual  rent  of  Ss.  4(2.,  then  late  in  the 
occupation  of  Frende;  and  all  that  house,  with  the  garden  adjacent, 
called  the  Bowchinghowse,  with  its  appurtenances,  being  of  the  annual 
rent  of  10(2.,  and  then  late  in  the  occupation  of  Frende,  by  the  name 
or  names  of  "  all  Our  rectory  or  church  of  Armyngton,"  with  all  its 
rights  and  appurtenances,  in  Our  county  of  Devon,  formerly  belonging 
and  appertaining  to  the  then  late  (dissolved)  monastery  of  Montague, 
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in  the  county  of  Somerset,  and  then  late  being  part  of  the  possessions 
^g/>Q-|  thereof;  and  also  all  *and  singular  messuages,  houses,  edifices, 
•  "^  barns,  stables,  dove-houses,  pleasure-grounds,  orchards,  gardens, 
lands,  glebes,  tithes  of  grass,  wheat,  grain,  and  hay,  and  other  tithes, 
as  well  great  as  small,  and  also  oblations,  obventions,  benefits,  profits, 
commodities,  advantages,  emoluments  and  hereditaments  whatsoever, 
with  all  their  appurtenances,  to  the  said  rectory  of  Armyngton  in  any 
way  belonging  or  appertaining,  or  theretofore  held,  known,  accepted, 
used,  demised,  leased,  reputed,  or  existing  as  member,  part,  or  parcel  of 
the  said  rectory  (excepting,  nevertheless,  always,  and  altogether  reserv- 
ing to  Us,  Our  heirs  and  successors,  all  and  all  manner  of  woods,  under- 
woods, mines,  and  quarries,  of  the  said  premises,  and  the  advowson  to 
the  vicarage  of  the  parochial  church  of  Armyngton  aforesaid) ;  haben- 
dum to  Holford,  his  executors  and  assigns,  for  twenty-one  years,  from 
the  feast  of  the  Annunciation  of  the  Blessed  Virgin  Mary  then  list 
past, — "  yielding  yearly  to  Us,  Our  heirs  and  successors,  for  the  said 
rectory,  lands,  tenements,  tithes,  and  other  premises  last  above  expressed 
and  specified,  being  parcel  of  the  same  rectory,  18L  of  lawful  money  of 
England,  at,  &;c.,  during  the  term  aforesaid, — which  said  several  tene- 
ments, gardens,  lands  called  le  Ghurchlande,  and  house  called  le  Bow- 
chinghouse,  with  their  appurtenances,  late  or  formerly  in  the  tenure  or 
occupation  of  Frende,  are  situate,  lie,  and  are,  in  Armyngton  aforesaid, 
in  Our  said  county  of  Devon,  and  are,  or  late  were,  parcel  of  Oar  rectory 
of  Armyngton  aforesaid,  and  lately  belonged  and  appertained  to  the  said 
late  monastery  of  Montague :"  And  also  letters-patent  of  the  24th  of 
April,  5  Eliz.  (1662),  whereby  Her  Majesty  demised  to  Vincent  Calmady, 
int.  aly  '^  all  that  Our  close  of  land  or  pasture,  called  Cleve  Park,  with 
the  appurtenances,  containing  by  estimation  two  acres,  and  one  piece  of 
land  or  pasture  called  Little  Emiett,  with  its  appurtenances,  containing 
*86d1  *^^  estimation  two  acres,  which  said  closes  of  land  and  pasture 
^  were  given  and  granted  for  the  purpose  of  keeping  lights  in  the 
parish  church  of  Combyntenhedd,  in  our  county  of  Devon  (excepting, 
nevertheless,  always,  and  altogether  reserving  to  Us,  Our  heirs  and  suc- 
cessors, all  woods,  underwoods,  mines,  and  quarries  of  the  said  pre- 
mises) ;"  habendum  to  the  said  Vincent  Calmady,  his  executors  and 
assigns,  for  twenty-one  years  from  the  feast  of  St.  Michael  the  Arch- 
angel then  last  past,  at  the  yearly  rent  of  2«.  for  the  close  called  Cleve 
Park,  and  of  4^.  for  the  close  called  Little  Emiett :  And  also  letters- 
patent  of  King  Edward  the  Sixth,  bearing  date  the  27th  of  July,  in  the 
4th  year  of  his  reign  (1550),  whereby  he  "demised,  leased,  and  to  farm 
let  to  Don  Michael  de  Nives  and  Joan  his  wife,  and  Henry  Galferon  de 
Nives  and  Edward  Charles  de  Nives  (sons  of  the  same  Don  Michael  de 
Nives),  all  that  college  or  free  chapel  in  the  church  of  Bosham,  in  the 
county  of  Sussex,  and  all  those  prebendaries  of  Westbrooke,  Chidham, 
Walton,  and  Tuntington,  and  the  office  and  dignity  commonly  called  the 
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^extentrye,  to  the  said  college  belonging  or  appertaining,  with  all  its 
j^ppurtenances,  in  the  said  county  of  Sussex,  and  all  Our  houses,  edifices, 
barns,  stables,  dove-houses,  pleasure-grounds,  orchards,  gardens,  lands, 
glebes,  meadows,  pastures,  common  of  pasture,  moors,  marshes,  tithes,' 
oblations,  pensions,  portions,  benefits,  profits,  commodities,  emoluments, 
and  hereditaments  whatsoever,  as  well  spiritual  as  temporal,  and  all 
other  our  rights,  profits,  commodities,  and  emoluments  whatsoever,  situ- 
ate, lying,  and  being,  and  growing,  coming,  and  arising,  in  Westbrooke, 
Bosham,  Southwoode,  Staplefolde,  Plasshefelde,  Estangueiring,  Ghid- 
ham,  and  Walton,  and  in  whatsoever  other  place  in  the  said  county  of 
Sussex,  to  the  said  late  college,  prebendary  and  sextentrye,  or  any  of 
them,  in  any  way  belonging  or  appertaining,  or  theretofore  known, 
♦accepted,  used,  or  been  occupied  as  member,  part,  or  parcel  of  r*o»TA 
the  said  lands,  possessions,  and  revenues  of  the  said  late  college 
or  prebendary  aforesaid,  and  the  sextentrye,  or  either  of  them  (except- 
ing, nevertheless,  always,  and  altogether  reserving  unto  the  said  late 
king,  our  brother,  his  heirs  and  successors,  all  large  trees  and  woods 
then  or  thereafter  to  be  growing  or  standing  upon  the  premises) ;" 
habendum  to  Don  Michael  de  Nives  and  Joan  his  wife,  and  to  the  said 
Henry  Galferon  de  Nives,  and  Edward  Charles  de  Nives,  and  their,  or 
any  of  their,  assigns,  "  from  the  feast  of  the  Annunciation  of  the  Blessed 
Virgin  then  last  past,  to  the  end  and  for  the  term  of  their  lives,  and  the 
life  of  tlje  longest  liver  of  them,*'  at  the  yearly  rent  of  43?.  10«. :  "  The 
reversion  and  reversions  of  all  and  singular  the  premises  above  expressed 
and  specified,  and  every  parcel  of  them,  to  Us,  Our  heirs  and  successors, 
by  full  right,  now  belonging  and  appertaining:  Know  ye,  that  We,  in 
consideration  of  the  sum  of  261 IZ.  17«.  6d.,  of  lawful  money  of  England, 
at,  &c.,  paid  to  Our  use  by  Our  beloved  subject  Vincent  Calmady,  of 
Plympton  Mary,  in  Our  said  county  of  Devon,  in  hand  well  and  faith- 
fully paid,  &c.,  of  Our  special  grace^  certain  knowledge^  and  meer  motion 
have  given  and  granted,  and  by  these  presents,  for  Us,  Our  heirs  and 
successors,  do  give  and  grant  to  the  said  Vincent  Calmady,  and  to  Rich- 
ard Calmady,  of  Lawrens  Cliston,  in  Our  said  county  of  Devon,  the 
reversion  and  reversions  of  the  said  manor  of  Langdon,  and  all  the  afore- 
said messuages,  mills,  arable  land,  tenements,  meadows,  pastures,  feed- 
ings, and  all  and  singular  other  the  premises  before  expressed  and 
specified  in  the  said  letters-patent  bearing  date  the  17th  of  August,  4  & 
5  Philip  &  Mary,  and  by  the  same  letters-patent,  among  other  things, 
therein  mentioned  to  be  leased  tO  John  Wynslande,  and  every  parcel  of 
them ;  ana  all  that  Our  aforesaid  annual  rent  of  27Z.  7«.  by  the  same 
♦letters-patent,  inU  ah^  mentioned  to  be  reserved :  And  also  the  p^Q^., 
reversion  and  reversions  of  the  aforesaid  rectory  of  Abbotts  •- 
Carswell,"  &c.,  &c. — conveying  the  reversions  in  all  the  premises  men- 
tioned in  the  recited  letters-patent  of  the  15th  of  February,  35  Henry  8, 
the  12th  of  March,  4  Eliz.,  the  16th  of  June,  3  Eliz.,  the  24th  of  April, 
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5  Eliz.,  and  the  27th  of  Jaly,  4  Edward  6,  respectively,  and  the  rents 
thereby  respectively  reserved.     The  letters-patent  then  proceeded : — 

"  And  further,  we,  of  our  more  special  grace,  certain  knowledge,  and 
mere  motion,  have  given  and  granted,  and  by  these  presents,  for  us,  onr 
heirs  and  successors,  do  give  and  grant  to  the  before-named  Vincent 
Calmady  and  Richard  Oalmady,  all  that  our  lordship  and  manor  of 
Langdon,  with  all  its  rights,  members,  liberties,  and  appurtenances,  in 
our  said  county  of  Devon,  formerly  parcel  of  the  lands,  possessions,  and 
hereditaments  of  Edward,  late  Earl  of  Devonshire,  and  now  or  late  in 
the  tenure  or  occupation  of  John  Wynslande,  or  his  assigns,  and  all  and 
all  manner  of  messuages,  mills,  houses,  edifices,  lands,  tenements,  mea- 
dows, pastures,  feedings,  woods,  underwoods,  rents,  reversions,  services, 
and  other  our  hereditaments  whatsoever,  with  every  of  their  appurte- 
nances, situate,  lying,  and  being  in  Langdon  and  Wembury,  in  our  said* 
county  of  Devon,  called,  used,  placed,  or  known  by  the  name  of  the 
lordship  or  manor  of  Langdon,  in  our  said  county  of  Devon,  now  or  late 
in  the  tenure  or  occupation  of  the  aforesaid  John  Wynslande,  or  hia 
assigns  :*'  And  also,  &c.  &;c.  (describing  the  several  messuages,  &c., 
mentioned  in  the  several  recited  letters-patent,  and  various  other 
premises).  ^^  Also  we  give,  and,  by  these  presents,  for  the  consideration 
aforesaid,  for  ourselves,  our  heirs  and  successors,  grant  to  the  said 
Vincent  Calmady  and  Richard  Calmady,  all  and  singular  messuages, 
granges,  mills,  houses,  edifices,  barns,  stables,  dove-houses,   pleasure 
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^grounds,   orchards,  gardens,  tofts,  cottages,  curtilages,  lands, 


tenements,  meadows,  feedings,  pastures,  common  of  pasture, 
farms,  commons,  wastes^  rocksj  islandsy  and  the  ground  and  soil  thereof^ 
ways  flooded  by  the  sea^  paths,  furze,  heaths,  moors,  marshes  as  weD 
fresh  as  salt,  mines  and  quarries,  woods,  underwoods,  waters,  water- 
courses, passages  for  water,  piscaries,  fishings,  pools,  stew-ponds, 
rents,  reversions,  and  services,  rents-charge,  rents-seek,  rents,  and 
Bervices(a),  as  well  of  free  as  customary  tenants,  and  tenants,  and 
tenants  for  term  of  life  or  years,  and  by  copy  of  court  roll,  rents  of 
cocks  and  capons^  hens  and  eggs,  and  rents  and  services  reserved  on  any 
of  the  leases  and  grants  of  the  premises,  or  any  part  thereof,  and  also 
farms,  fee-farms,  and  annuities,  yearly  rents,  knights'  fees,  marriage- 
fines,  escheats,  reliefs,  heriots,  estrays,  shipwrecks,  wreck  of  the  tea,  fines, 
common  fines,  amerciaments,  goods  and  chattels  waived,  goods  and 
chattels  of  felons,  fugitives,  felons  of  themselves,  outlaws,  and  persons 
put  in   exigent,   or   persons    condemned   or  convicted    in   any   other 

{a)  The  words  in  the  original  were — **  Damus  etiam^  et  per  pre$e^'eSf  pro  considerutiome prt' 
diet,  pro  nob.  hered.  et  tucceti.  uostritt  eoneedimut  pre/at,  Vincentio  Calwutdye  H  Ritk.  C^- 
madye,  omnia  et  singula  alia  mcMMuag.  grang.  molend.  domos,  edificia^  kcrrea,  staimla,  eolum- 
har.f  orto9t  pomaria^  gardina^  tofia^  cotagia^  curtilagia,  terras,  ten.,  prata,  pascua,  pasturmt. 
eommunias,  vacua  f undo,  vasta^  rupes,  insulas  terr.  et  sol.  queeumnj.  sale  circumfusa^  rias,  semi 
tast  jampna,  hrueras,  moras,  mariscos  tarn  frescos  quam  salsos,  miner,  et  quarr.,  hoseea,  sub 
hoscos,  aquas,  aqua  cursus,  passag.  aqu.,  msear.,  piscationes,  stagna,  vivaria,  rtdditus,  revet 
stones,  et  servitia,  redditus'on.,  redditus-sucos,  et  redditus,^*  &,c.  &c. 
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manner  whatsoever ;  and  also  dispensations,  appanages,  free  warrens, 
natives  and  villains,  with  their  sequels;  and  also  courts-leet,  law- 
days,  view  of  frankpledge,  and  all  that  to  courts-leet,  law-days,  and 
view  of  frankpledge  doth  belong  and  appertain,  or  hereafter  may  or 
ought  to  belong  and  appertain,  and  perquisites  and  profits  of  courts  and 
*leets,  markets,  tolls,  duties,  customs,  and  assise  and  assay  of  r^cQ^o 
bread,  wine,  and  beer ;  together  with  all  other  our  rights,  juris-  ^ 
dictions,  franchises,  liberties,  privileges,  profits,  commodities,  emolu- 
ments, and  hereditaments  whatsoever,  with  their  appurtenances,  of 
whatsoever  sort,  kind,  nature,  or  sort  they  may  be,  or  by  whatsoever 
names  they  may  lie  known,  held,  or  acknowledged,  situate,  lying,  and 
being,  coming,  growing,  or  renewing  in  the  towns,  fields,  parishes,  or 
hamlets  of  Langdon,  Wembury,  Abbotts  Carswell,  &c.  &c.,  in  Our  said 
counties  of  Devon,  &c.,  and  elsewhere  soever,  to  the  said  lordships  or 
manors,  rectories,  messuages,  tithes,  mills,  college,  prebendaries,  sexten- 
trye,  lands,  tenements,  and  other  the  premises  now  by  these  presents 
above  granted,  or  to  some  or  one  of  them,  in  any  manner  belonging  or 
appertaining,  or  as  being  had,  known,  accepted,  used,  or  reputed  as 
member,  part,  or  parcel  of  the  same  lordships  or  manors,  rectories,  mes- 
suages, tithes,  mills,  lands,  tenements,  and  other  the  premises  above  by 
these  presents  now  granted,  or  some  or  one  of  them :  Also  We  give, 
and,  for  the  consideration  aforesaid,  for  Ourself,  Our  heirs  and  succes- 
sors, grant  to  the  before-named  Vincent  Calmady  and  Richard  Calmady, 
all  and  all  manner  of  Our  woods,  underwoods,  and  trees  whatsoever,  of, 
in,  and  upon  the  said  lordships  or  manors,  rectories,  messuages,  college, 
prebendaries,  lands,  tenements,  and  other  the  premises  above  by  these 
presents  given  and  granted,  with  their  appurtenances,  and  growing  and 
being  in  or  upon  some  parcel  thereof,  and  all  the  land,  ground,  and  soil 
of  the  same  woods,  underwoods,  and  trees ;  and  the  reversion  and  rever- 
sions whatsoever  of  all  and  singular  the  premises  above  by  these  presents 
granted,  and  every  parcel  of  them,  and  also  rents,  services,  and  rever- 
sions, revenues,  conventions  and  conditions,  entry  and  re-entry  for 
conventions  or  conditions  broken  or  infringed,  emoluments,  good  commo- 
dities, and  yearly  profits  whatsoever  *reserved  on  the  leases  or  r*o»T4 
grants  of  the  premises  now  by  these  presents  above  granted,  or 
by  some  or  one  of  them,  or  some  parcel  thereof,  in  any  manner  made : 
Also,  further.  We  of  Our  more  ample  grace,  have  given  and  granted, 
and  by  these  presents,  for  Ourself,  Our  heirs  and  successors,  do  give 
and  grant  to  the  before-named  Vincent  Calmady  and  Richard  Calmady, 
their  heirs  and  assigns,  within  the  aforesaid  lordship  and  manor,  and  the 
aforesaid  rectory,  Ac,  all  so  many,  such,  the  like  or  the  same  kind  of 
courts-leet,  law-days,  view  of  frankpledge,  chattels  waived,  estrays, 
shipwreekSy  Hffveck  of  the  ««a,  goods  and  chattels  of  felons  and  fugitives, 
free-warrend,  Knights'  fees,  wardships,  marriage-fines,  escheats,  heriots, 
reliefs,  fines,  amerciaments,  assise  and  assay  of  bread,  wine,  and  bee;, 
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and  all  other  rights,  &c.,  as  many,  as  much,  such,  and  the  like,  and  alto- 
gether as  full,  free,  and  entire,  and  in  as  ample  and  beneficial  manner 
and  form  as  the  aforesaid  Edward,  late  Earl  of  Devon,  or  any  abbot  or 
prior  of  the  late  dissolved  monastery  of  Ghereborne,  &c.  &c.,  ever  law- 
fully had,  held,  or  enjoyed,  or  ought  to  have  had,  held,  or  enjoyed,  in  or 
to  the  aforesaid  lordships  or  manors  and  other  ;ihe  premises  above  by 
these  presents  granted,  or  in  or  to  any  parcel  of  them,  by  reference  to, 
under,  or  by  virtue  of  any  charter,  gift,  grant,  or  confirmation,  or  any 
letters-patent  by  Us  or  any  of  Our  progenitors,  the  Kings  of  England, 
heretofore  had,  made,  or  granted,  or  confirmed,  or  by  reference  to  or 
under  or  by  virtue  of  any  rightful  prescription,  use,  or  custom  hereto- 
fore had  or  used,  or  by  any  other  legal  manner,  right,  or  title :  Also  We 
give,  and  by  these  presents  for  the  consideration  aforesaid,  for  Ourselves, 
Our  heirs,  and  successors,  grant  to  the  before-named  Vincent  Calmady  and 
Richard  Calmady,  all  and  singular  the  said  lordships  and  manors,  rectories, 
advowsons,  college,  prebendaries,  sextentrye,  messuages,  tithes,  mills, 
lands,  tenements,  meadows,  pastures,  feedings,  woods,  underwoods,  and 
^  *all  and  singular  other  the  premises  above  by  these  preaenti 

-*  before  granted,  with  every  of  their  appurtenances,  as  fully,  freely, 
and  entirely,  and  in  as  ample  and  similar  manner  and  form  as  they  and 
every  of  them  came  or  ought  to  have  come  to  Our  hands,  and  such  part 
and  parcel  thereof  as  came  or  ought  to  iiave  come  to  Our  hands,  or  to 
the  hands  of  Our  most  dear  father,  Henry  the  Eighth,  or  of  Our  brother, 
Edward  the  Sixth,  late  Kings  of  England,  or  to  the  hands  of  Our  moat 
dear  sister  Mary,  late  Queen  of  England,  or  to  the  hands  of  any  of 
them,  under  or  by  virtue  of  the  several  suppressions,  dissolutions,  or 
surrenders  of  the  aforesaid  monasteries,  priories,  chantries,  and  religious 
houses,  or  any  of  them,  or  under  or  by  virtue  of  the  several  demises  of 
the  aforesaid  Edward,  late  Earl  of  Devonshire,  Reginald,  late  Cardinal 
Pole,  and  Lady  Ann  of  Cleves,  or  under  or  by  virtue  of  certain  acts  of 
parliament  lately  made  and  passed  in  the  first  year  of  the  reign  of  King 
Edward  the  Sixth,(a)  for  dissolving  and  determining  of  divers  chantries, 
colleges,  guilds,  fraternities,  free  chapels,  and  such  like,  or  under  or  by 
virtue  of  any  other  act  of  parliament,  or  other  acts  of  parliament,  or  by 
whatsoever  other  lawful  manner,  right,  or  title,  and  which  in  Our  hands 
now  are,  is,  or  ought  to  be,  &c. :  Excepting,  nevertheless,  always,  and 
altogether  reserving  out  of  this  Our  present  grant,  to  Us,  Our  heirs  and 
successors,  all  the  bells  and  all  the  lead  being  of,  in,  and  upon  the  pre- 
mises, besides  leaden  gutters  and  lead  in  the  windows  of  the  same 
premises;  except  also  the  advowson  of  the  vicarage  and  church  of 
Abbotts  Carswell,  in  Our  said  county  of  Devon ;  and  also  excepting  and 
reserving,  in  like  manner,  all  the  advowsons  of  the  rectories,  vicarages, 
and  churches  to  the  said  lordships  and  manors  and  other  the  premises 
♦876T  *^®^®  ^7  these  presents  before  granted,  or  any  of  them,  belonging, 
appertaining,  or  possessed,  besides  the  advowson  of  the  *afore- 

(a)  I  Edw.  6,  c.  14. 
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said  vicarage  and  church  of  Newenton  aforesaid,  above  by  these  pre- 
sents given  and  granted :  To  have,  hold,  enjoy,  and  perceive  the  afore- 
said reversion  and  reversions,  and  the  aforesaid  several  yearly  rents,  and 
all  the  aforesaid  lordships  and  manors,  rectories,  advowsons,  college, 
prebendaries,  messuages,  tithes,  mills,  lands,  tenements,  meadows,  pas- 
tures, feedings,  woods,  underwoods,  rents,  reversions,  and  services,  and 
also  the  aforesaid  courts-leet,  law-days,  view  of  frankpledge,  knights' 
fees,  chattels  waived,  chattels  of  felons  and  fugitives,  estrays,  wreck  of 
the  sea,  escheats,  reliefs,  heriots,  free-warrens,  rights,  jurisdictions, 
franchises,  liberties,  privileges,  hereditaments,  and  all  and  singular  other 
the  premises  above  by  these  presents  before  granted,  with  every  of 
their  appurtenances  (except  as  before  excepted),  to  the  said  Vincent 
Calmady  and  Richard  Calmady,  their  heirs  and  assigns  for  ever,  to  the 
proper  and  sole  behoof  and  use  of  them  Vincent  Calmady  and  Richard 
Calmady,  their  heirs  and  assigns  for  ever, — To  hold  all  and  singular  the 
premises  above  by  these  presents  before  granted,  with  every  of  their 
appurtenances,  except  the  aforesaid  lordship  or  manor  of  Langdon,  and 
the  aforesaid  college  and  prebendaries  of  Bosham,  Westbrooke,  Chid- 
ham,  Walton,  and  Tuntington,  with  the  appurtenances,  of  Us,  Our  heirs 
and  successors,  as  of  the  manor  of  East  Greenwich,  in  Our  county  of 
Kent,  by  fealty  only,  in  free  and  common  socage,  and  not  in  chief,  in 
lieu  of  all  other  rents,  services,  exactions,  and  demands  whatsoever,  &c. 
— and  to  hold  the  aforesaid  lordship  and  manor  of  Langdon,  and  the 
aforesaid  college  and  prebendaries  of  Bosham,  Westbrooke,  Ghidham, 
Walton,  and  Tuntington,  with  the  appurtenances,  of  Us,  Our  heirs  and 
successors,  in  chiefs  for  the  seventieth  part  of  one  knight's  fee,  in  lieu 
of  all  services,  rents,  charges,  exactions,  and  demands  whatsoever, 
&c.  &c. 

A  considerable  body  of  evidence  was  given,  to  show  *that  the  .  ^q,*,^ 
plaintiff,  and  those  under  whom  he  claimed,  had,  for  at  least  forty  ^ 
years,  been  in  the  habit  of  taking,  by  themselves  or  by  their  tenants, 
from  the  shore,  between  high  and  low-water  mark,  sand  and  ore-weed  for 
manure,  and  stones  for  the  repair  of  the  fences  of  the  manor  and  of  a 
boat-house  that  stood  upon  the  beach  above  high-water  mark ;  that  the 
plaintiff's  tenants  had  been  in  the  habit  of  laying  nets  between  high  and 
low-water  mark,  fixed  to  iron  staunchions  driven  into  the  soil ;  and  that 
no  person  other  than  the  tenants  of  the  manor,  had,  without  the  lord's 
permission,  taken  sand  or  sea-weed. 

Evidence  was  also  given  that  ^'  wreck"  had,  on  three  or  four  occasions 
been  taken  by  the  plaintiff  on  the  locus  in  quo^  and  applied  to  his 
own  use. 

It  appeared  that  the  plaintiff  was  also  possessed  of  land  both  east  and 
west  of  the  manor,  the  tenants  of  which  had,  in  like  manner,  been  in  the 
habit  of  taking  sand  and  stones  and  sea-weed  from  the  shore  adjoining, 
between  high  and  low-water  mark. 

VOL.  VI. — 68 


877  CALMADY  v.  ROWE.   M.  V.  1848. 

The  steward's  accounts  and  court-rolls  of  the  manor  were  put  in,  show- 
ing that  courts-ieet  and  courts-baron  had  been  held^within  the  manor, 
and  that,  at  such  courts,  presentments  had  been  regularly  made  down  to 
the  year  1750.  These  courts,  however,  seemed  to  have  since  fallen  into 
desuetude. 

A  presentment  of  the  boundaries  of  the  manor,  upon  a  view  had 
thereof  on  the  19th  of  October,  1716, — in  which  it  was  stated  that  the 
jury  presented  ^*  that  the  Royalty  of  the  owner  of  Langdon  extendeth 
as  far  south  as  a  lumber-ca8k,(a)  may  be  seen," — and  also  a  presentment 
of  one  PoUexfen,  for  taking  sand  and  stones  from  the  shore  adjoining 
the  manor  of  Langdon ;  were  offered  in  evidence,  but  rejected  by  the 
*8781  ^^^^^^^  ju^g^) — *^^^  former,  on  the  ground  that  this  was  not  a 
question  of  boundary, — the  latter,  on  the  ground  that  it  did  not 
appear  that  any  fine  had  been  imposed. 

On  the  part  of  the  defendants,  it  was  conceded  that  the  plaintiff  had 
suflSciently  shown  a  right  to  take  sand,  stones,  and  searweed  from  the 
shore  betweeti  high  and  low-water  mark,  and  also  a  right  of  wreck,  and 
of  several  fishery.  But  these,  it  was  insisted,  were  in  the  nature  of 
easements  only,  and  proved  no  right  to  the  soU  of  the  sea-shore, — espe- 
cially in  the  absence  of  any  specific  grant  of  the  littu$  maris.  And  it 
was  contended  that  the  plaintiff  was  bound  to  show  his  right  with  the 
same  degree  of  strictness  as  if  the  question  had  arisen  between  himself 
and  the  crown,  upon  a  writ  of  intrusion. 

No  evidence  was  offered  for  the  defendants. 

The  learned  judge,  in  leaving  the  case  to  the  jury,  observed, — The 
question  is,  whether  the  sea-shore  of  the  manor  of  Langdon,  between 
high  and  low-water  mark,  is  the  property  of  the  plaintiff.  That  the 
sea-shore  may  belong  to  a  subject,  in  gross,  is  clear.  The  grant  of 
Queen  Elizabeth  certainly  contains  no  word  which  necessarily  implies 
a  conveyance  of  the  soil  of  the  shore:  the  word  ^^funcUi\b)  has  not,  I 
conceive,  this  meaning.     Lord  Hale,  in  his  treatise  de  Jure  Mari8,(^) 

(a)  In  iStr  H.  Conttahle't  ease,  5  Co.  Rep.  106,  Lord  Coke  observes  (107  b),  that  *'  thoce  of 
the  west  country  pre$cribe  to  have  wreck  in  the  sea,  so  far  as  they  may  see  a  Humber-barrel.*' 

(6)  Lord  Hale  (De  Jure  Maris,  p.  14),  speaks  of  '*fundut  wiaria^*  as  being  the  bed  or  bottom 
of  the  sea.     Funda  seems  to  be  a  neuter  pinral  of  fundus, 

ic)  Page  25.  This  treatise  has  generally  been  supposed  to  be  the  production  of  Lord  Hale. 
The  fact,  however,  is  questioned  by  Merewether,  Serjt..  in  the  argument  of  a  ease  of  Tke  At- 
tomey-General  v.  The  Mayor  and  Corporation  of  the  City  of  London,  **  I  have  looked,**  says 
the  learned  serjeant,  "at  the  manuscript  in  the  British  Museum ;  the  writing  is,  beyond  ail 
question,  not  Lord  Hale's ;  it  is  the  writing  of  a  clerk,  evidently  copied  from  some  book  or 
work  ;  and  there  is  nothing  in  it  to  show  that  it  is  J^ord  Hale*8»  excepting  that,  in  one  comer 
of  the  first  leaf,  there  is  put  at  the  top  *  Chi^f  Justice  Hale/  but  in  a  modern  handwriting.  Thai 
Mr.  Hargrave  had  no  information  that  it  was  Lord  Hale's,  and  that  he  himself  was  scarcely 
satisfied,  seems  to  be  pretty  plain ;  because,  for  his  authority  that  it  is  Lord  Hale's,  be  refers 
only  to  an  observation  of  Sir  Thomas  Parker,  in  his  reports,  quoting  '  a  MS.  of  Lord  Hale's, 
which  Mr.  Hargrave  assumes  to  be  this—'  De  Jure  Maris.'  But,  when  the  matter  is  investi- 
gated, it  will  be  found,  that,  in  the  British  Museum,  there  is  another  MS.,t  [which  is]  in  Lord 

t  The  treatise  in  question  consists  of  three  parts.   The  passage  cited  in  Sir  T.  Parker's  Re 
ports,  p.  69,  is  in  Part  III.  p.  227. 
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^speaking  of  the  sea-shore  and  maritime  increases,  says,  that,  r^coirg 
though  they  belong  primd  facie  to  the  king,  yet  they  "  may  ^ 
belong  to  the  subject  in  point  of  propriety,  not  only  by  charter  or  grant, 
whereof  there  can  be  but  little  doubt,  but  also  by  prescription  or  usage.*' 
Speaking  of  that  part  of  the  shore  which  is  covered  by  the  ordinary 
flux  of  the  sea,  he  says :  "  Ist.  This  may  belong  to  a  subject.  The  sta- 
tute 7  Jac.  1,  c.  16,  supposeth  it ;  for,  it  provides  that  those  of  Corn- 
wall and  Devon  may  fetch  sea-sand,  for  the  bettering  of  their  lands,  and 
shall  not  be  hindered  by  those  that  have  their  lands  adjoining  to  the  sea- 
coasts  ;  which,  appears  by  the  statute,  they  could  not  formerly.  Vide 
CartSB  *Antiqu«  D.  D.  n.  24,  the  charter  of  Alan  de  Percy  to  r*ooA 
the  monks  of  Whitby,  and  the  bounds  thereof,  viz.  totam  mart-  ^ 
nam  d  parid  de  Whitby  usqtie  Blowicky  ^<7.,  et  U9que  TerdisOj  et  usque 
in  marej  et  per  marinam  in  Whitby^  confirmed  by  King  Henry  I.  And 
the  bounds  of  that  abbey's  possessions  take  in  many  creeks  of  the  sea, 
yet  are  given  by  a  subject,  viz.  Derwent,  Muse,  £se,  &c.  2d.  It  may 
not  belong  to  a  subject  in  gross,  which  possibly  may  suppose  a  grant 
before  time  of  memory,  but  t^  may  be  parcel  of  a  manor.  And  thus  it 
is  agreed,  5  Reports,  107,  in  Sir  Henry  Constable's  casCy  and  the  book 
of  5  E.  3,  3,(a)  cited  accordingly.  And  according  to  this  was  the  reso- 
lution cited,  Dyer,  316,  to  be  between  Hammond  and  Digges,  P.  17  Eliz. 
And  accordingly  it  was  decreed  in  the  Exchequer  Chamber,  P.  16  Car., 
inter  V Attomey-Qeneral  et  Sir  Samuel  Roily  Sir  Richard  Bullery  and 
Sir  Thomas  Arundel,  per  omnes  barones.  And  the  evidences  to  prove 
this  fact  are  commonly  these, — constant  and  usual  fetching  gravel  and 
sea-weed  and  sea-sand  between  the  high-water  and  low-water  markj  and 
licensing  others  so  to  do^ — enclosing  and  embanking  against  the  sea,  and 
enjoyment  of  what  is  so  inned, — enjoyment  of  wrecks  happening  upon 
the  sandy — presentment  and  punishment  of  pur-prestures  there  in  the 
court  of  a  manor^ — and  such  like.  And,  as  it  may  be  parcel  of  a 
manor,  so  it  may  be  parcel  of  a  vill  or  parish;  and  the  evidence 
for   that  will  be  usual  perambulations,   common  reputation,   known 

Hale's  handwriting,  and  which  is  probably  the  one  alluded  to  by  Sir  Thomaa  Parker :  Mr. 
Hargrave,  therefore,  himself  seems  rather  to  have  proceeded  upon  that  imperfect  evidence  than 
any  precise  knowledge  of  his  own."  In  confirmation  of  this  opinion,  the  learned  Serjeant 
adverts  to  the  circumstance  of  the  case  of  Johiuon  v.  Barren,  Aleyn,  10,  not  being  cited  in  the 
treatise,  although  Hale,  who  was  counsel  in  the  cause,  there  asserts  a  doctrine  that  is  entirely 
at  variance  with  it.  Mr.  Hargrave,  in  the  title-page,  states  this  treatise  to  have  been  presented 
to  him  by  George  Hardinge,  E^.,  Solicitor- General  to  the  Queen.  And  he  adds:  *' There 
cannot  be  the  least  doubt  of  its  being  written  by  Lord  Chief  Justice  Hale,  though  it  is  not 
in  his  handwriting,  bu;  appears  to  be  a  flair  copy  by  some  transcriber.  The  contents  agree 
with  the  article  No.  20  and  21  in  the  list  of  Lord  Chief  Justice  Hale's  MSS.,  at  the  end  of  his 
Life  by  Bishop  Bur..ett.*'  Lord  Camden,  in  a  letter  addressed  to  Mr.  Hargrave  (Jurisconsult 
Exercitations,  Vol.  IL  p.  dOI),  also  speaks  of  it  as  "  a  treatise  of  my  Lord  Hale,  De  Jure  Maris, 
which  I  remember  to  have  read  in  my  younger  days,  firom  a  copy  lent  me  by  Mr.  Hardinge's 
father." 

(a)  NewpoH  v.  NevU,  H.  5  E.  3,  fo.  3,  pi.  11,  Fitx.  Abr.  tit.  Replevin,  pi.  41.  See  Sir  JoAii 
Constable'B  cage,  Anderson,  86,  where  **  wreck**  was  claimed,  and  the  claim  established, 
under  a  grant  of  **  wrecea  infra  manerium"  without  any  words  giving  the  plaintiff  the  shore. 
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metes  and  divisions,  and  the  like.  And,  upon  this  account,  the  par- 
son of  Sutton,  about  14  Car.,  had  a  verdict  for  the  tithes  of  Sutton- 
Marsh,  in  Lincolnshire,  upon  a  long  and  a  great  evidence ;  though  it 
♦8811  *appeared,  that,  within  time  of  memory,  it  was  the  mere  shore 
-*  of  the  sea,  covered  at  ordinary  tides,  and  without  the  old  sea- 
bank.  3d.  It  may  not  only  be  parcel  of  a  manor,  but,  de  facto,  it 
many  times  is  so :  and  perchance  it  is  parcel  almost  of  all  suLch  manon 
as  hy  prescription  have  royal  fish  or  wrecks  of  the  sea  within  their  manor. 
For,  for  the  most  part,  wrecks  and  royal  fish  are  not,  nor  indeed  cannot 
be  well,  left  above  the  high-water  mark,  unless  it  be  at  such  extraordi- 
nary tides  as  overflow  the  land :  but  these  are  perquisites  which  happen 
between  the  high-water  and  low- water  mark ;  for,  the  sea,  withdrawing 
at  the  ebb,  leaves  the  wrecks  upon  the  shore,  and  also  those  greater  fish 
which  come  under  the  denomination  of  royal  fish.  He^  therefore^  that 
hath  wreck  of  the  sea^  or  royal  fish^  by  preseription^  infra  manerium^  A 
is  a  great  presumption  that  the  shore  is  part  of  the  manor;  as  otherwise 
he  could  not  have  them.  And  consonant  to  this  is  the  pleading  of  ^S^^ 
Henry  NevilVs  case^  suprst,  880  (a),  and  RastalFs  Entries,  684,  tran- 
scribed out  of  the  record  M.  14  E.  1,  Rot.  432,  where  an  abbot,  pre- 
scribing for  wreck  belonging  to  his  manor,  doth  it  in  this  form — Ipseque 
et  omnes  prcedecessores  sui  abhates  monasterii  prcedicti,  et  domini  ejusdem 
maneriiy  per  totum  tempus  prcedictum^  habuerunt^  et  habere  consi^verunty 
ratione  manerii  prsedicti  omnimodo  bona  wreccata  super  mare^  et  ut 
wreccum  super  terram  projecta  per  coster  am  maris  in  quodam  loco  ubi  mare 
secundum  cursum  suum  pro  tempore  fluxit  et  refluxit^  d  quodam  loco  vocato 
M.,  in  parochidy  de  Z.,  &c.  And,  in  the  following  plea,  an  abbot  pre- 
scribes to  have  wreccum  maris  infra  prcecinctum  manerii  sive  dominii  sui 
projectum,  etflotesan  maris  infra  prcecinctum  manerii  deveniens  ;  quodr 
que  preedictum  dolium  vinifuit  wreccum  maris  per  mare  projeetum  super 
littus  maris  apud  S.  infra  preecinetum  manerii  sive  dominii  illius.  And 
♦8821  ^^^^  *^^^^  agrees  the  Register,  102.  Yet  I  find  the  Earl  of 
Cornwall  had  wreccum  maris  per  comitaium  Oomubice;  and 
thereupon,  being  questioned  for  wreck,  adjudged  quod  eat  sine  die,  P. 
14  E.  1,  minus  B.  R.  Rot.  6,  Oomubia.  But  that  was  in  a  contest 
between  the  king  and  him  ;  for,  possibly,  the  inferior  lords  might  have 
it,  by  usage,  against  the  earl."  Lord  Hale's  doctrine  as  to  the  pre- 
sumption arising  from  the  grant  of  "  wreck,"  may  be  a  little  question- 
able. I  do  not,  however,  think  that  it  is  essential^  in  order  to  show  the 
lord's  right  to  the  sea-shore,  that  "  littus  maris**  should  be  expressly 
mentioned:  such  right  may  be  inferred  from  long  and  uninterrupted 
enjoyment,  independently  of  the  particular  words  that  are  found  in  the 
grant.  As  to  this,  the  evidence  is  all  one  way.  The  presentments  made 
at  the  courts  of  the  manor,  I  did  not  consider  to  be  admissible  evidence, 
because  they  did  not  appear  to  have  been  followed  by  a  punishment  of  the 
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purprestures.  With  respect  to  the  small  island  called  the  Mewstone,  no 
documentary  or  other  evidence  was  offered  to  show  that  it  formed  part 
of  the  manor  of  Langdon.  It  is  to  be  observed  that  no  evidence  what- 
ever was  given  of  any  strangers  having  at  any  time  come  to  take  sand 
or  sea-weed  from  the  shore  at  the  place  in  question,  in  assertion  of  any 
right  in  contradiction  to,  or  in  repudiation  of,  the  exclusive  right  claimed 
by  the  plaintiff.  It  is,  however,  for  you  to  say,  whether,  from  the  evi- 
dence that  has  been  laid  before  you,  you  can  satisfactorily  arrive  at  the 
conclusion  that  the  sea-shore  was  granted  by  the  crown  to  the  ancestor? 
of  Mr.  Calmady, — that  is  to  say,  that  the  sea-shore  was  parcel  of  the 
manor. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  with  nominal 
damages, 

Channell^  Serjt.,  in  the  following  Michaelmas  term,  moved  for  a 
new  trial,  on  the  ground  of  misdirection,  and  that  the  verdict  was  not 


warranted  by  the  evidence.     *The  evidence  given  on  the  part  of 
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the  plaintiff,  was  clearly  insufficient  to  establish  his  right  to  the  soil 
of  the  sea-shore  adjoining  the  manor  of  Langdon.  The  grant  of  Queen 
Elizabeth,  which  was  the  foundation  of  his  claim,  though  it  undoubtedly 
conveyed  the  right  to  wreck  and  several  fishery,  and  other  rights  of  an 
extensive  character,  did  not  contain  those  words  which  are  ordinarily 
found  in  grants  whereby  the  soil  itself  is  conveyed.  [Maulb,  J.  I 
suppose  the  "  wreck*'  was  to  arise  within  the  manor.]  Wreck,  of  course, 
would  ordinarily  be  found  upon  the  shore,  and  probably  between  high 
and  low-water  mark.  But  it  by  no  means  follows,  that,  because  '^  wreck 
of  the  sea"  is  granted,  the  soil  of  the  sea-shore  was  intended  to  pass* 
also.  In  submitting  the  case  to  the  jury,  the  learned  judge  treated  the 
defendants  as  wrongdoers,  and  as  if  charged  with  an  ordinary  trespass 
to  an  inland  close ;  whereas,  they  were  entitled  to  the  same  description 
of  proof  of  title  on  the  part  of  the  plaintiff,  as  would  have  been  requisite 
had  the  crown  been  a  party,  seeing  that  the  rights  of  the  crown,  in 
respect  of  the  sea-shore,  are  merely  ancillary  to  the  convenience  and  the 
rights  of  the  public.  [Tindal,  C.  J.  You  do  not,  of  course,  object  to 
the  verdict  for  the  plaintiff  upon  the  third  issue.  That  issue  was  upon 
the  defendants,  and  they  offered  no  evidence.]  It  was  a  necessary  part 
of  the  plaintiff's  case,  upon  ^^  not  possessed,"  to  make  out  that  the  Iocils 
in  quo  was  his  close :  and,  for  that  purpose,  the  same  proof  would  be 
required  as  if  the  plaintiff  were  seeking  to  establish  his  right  as  against 
the  crown.  [Maule,  J.  Whether  the  parties  were  wrongdoers  or  not, 
depends  upon  the  quality  of  the  act  they  are  charged  with  doing.]  The 
simple  question  was,  whether  the  plaintiff  had  the  exclusive  right  he 
claimed.  The  proof  lay  on  him.  [Tindal,  C.  J.  Was  not  the  evidence 
such  as  might  properly  be  left  to  the  jury  as  evidence  whence  they  might 
fairly  presume  that  the  plaintiff  had  a  right  '''to  the  possession  rmooA 
of  the  soil  ?    Maulb,  J.    The  evidence  certainly  was  strong  to  ^ 
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show  that  the  plaintiff  had  a  right  to  the  soil  of  the  sea-shore  as  parcel 
of  the  manor.  Independently  of  the  grant,  and  of  the  exercise  of  rights 
under  it, — such  as  taking  wreck,  and  fishing — ^the  plaintiff  showed  the  usasi 
exercise  of  ownership  over  it  by  himself  and  his  tenants,  by  taking  sand, 
stones,  and  sea-weed,  and  that  others  oame  there  by  his  permission  only.] 
These  acts  of  ownership  were  proved  to  have  been  exercised  to  the  same 
extent,  on  the  shores  adjoining  other  lands  of  the  plaintiff  lying  to  the 
east  and  west  of  the  loeu$  in  quo^  and  as  to  which  there  was  no  sugges- 
tion of  any  claim  to  the  soil.  This  fact  the  learned  judge  omitted  to 
advert  to  in  his  summing  up.  Further,  the  learned  judge  attached  too 
much  importance  to  the  grant  of  ^^ wreck," — referring  to  what  Lord 
Hale  describes  as  the  ordinary  evidences  to  prove  the  sea-shore  between 
high  and  low-water  mark  to  form  parcel  of  an  adjoining  manor;  such  sb, 
^^  the  constant  and  usual  fetching  gravel  and  sea-weed  and  sea-sand  there, 
and  licensing  others  so  to  do,**  the  '^enclosing  and  embanking  against 
the  sea,  and  enjoyment  of  what  is  so  inned,**  the  ^^  enjoyment  of  wrecks 
happening  upon  the  sand,'*  the  ^^presentment  and  punishment  of  pur- 
prestures  there  in  the  court  of  a  manor/'  and  the  like.  Here,  there  was 
no  proof  of  any  enclosing  and  embanking  against  the  sea,  nor  of  any 
punishment  of  purprestures.  The  learned  judge  also  read  the  somewhat 
questionable  passage  in  Lord  Hale's  treatise,  wherein  he  says  that  ^'  he 
that  hath  wreck  of  the  sea,  or  royal  fish,**  (which  was  not  claimed  here) 
^^  by  prescription,  infra  manerUim^  it  is  a  great  presumption  that  the 
shore  is  part  of  the  manor,  as  ctherm»e  he  could  not  have  them."  That 
doctrine  is  shaken,  or  at  least  qualified,  in  a  recent  case  of  Diekeni  v. 
•  ShaWf  Hall's  Rights  of  the  Crown,  263.  That  was  an  action  of  trespass 
Hiooc-y  brought  by  *the  lords  of  the  manor  of  Brighton,  against  the 
^  defendant,  for  digging  and  taking  away  sand  from  the  sea-shore 
of  Brighton.  The  evidence  to  prove  grants  of  the  shore  failed,  die 
grants  appearing  to  have  been  of  the  land  above  the  high-water  mark. 
The  only  badge  of  ownership  proved,  was,  the  right  to  wreck.  Pabk,  J., 
before  whom  the  cause  was  tried,  in  his  summing  up,  said :  ^^  You  have 
been  told  by  the  counsel  on  both  sides,  that,  generally  speaking,  a  lord 
of  the  manor,  which  manor  has  a  beach  adjoining  it,  is  not  necessarily 
thereby  entitled  to  the  land  under  the  flux  and  reflux  of  the  sea.  That 
is  so :  the  King  is  lord  of  all  the  land  between  high  and  low- water  mark: 
but,  at  the  same  time,,  it  is  not  only  possible,  but  is  often  proved  to  be 
the  case,  that  grants  have  been  made  from  the  King,  of  this  soil,  to  his 
subjects.  And  there  are  instances  in  which  this  right  is  obtained,  not 
from  grants  of  the  King,  but  by  long  prescription.  Lord  Hale,  in  his 
book  De  Jure  Maris,  lays  down  the  law  upon  this  subject  in  a  manner 
which  is  very  striking ;  and  he  refers  to  that  sort  of  evidence  which  is 
required  by  judge  and  jury  as  to  the  high  and  low-water  mark.  He 
says  the  ordinary  neap-tide  is  the  boundary  of  that  which  is  properij 
called  litttu  maris;  and,  touching  this  kind  of  shore,  vix.,  that  which  is 
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covered  by  the  ordinary  flux  of  the  sea,  he  says,  *  This  may  belong  to  a 
subject.  The  statute  of  7  Jac.  1,  c,  18,  supposeth  it;  for,  it  provides 
that  those  of  Cornwall  and  Devon  may  fetch  sea-sand,  for  the  bettering 
of  their  lands,  and  shall  not  be  hindered  by  those  that  have  their  lands 
adjoining  to  the  sea-coasts ;  which  appears  by  the  statute  they  could  not 
formerly.'  Then  he  goes  on  to  show^  what  the  proof  should  be  in  such 
cases :  and  he  says  this,  amongst  other  things, — '  enjoyment  of  wreck 
happening  upon  the  sand,  presentment  and  punishing  of  purprestures 
there  in  the  court  of  a  manor,  and  such  like.'  Why,  ♦then,  this  r*gog 
particular  species  of  property  which  we  are  now  considering,  has  not 
the  same  means  of  enjoyment  as  a  man  has  over  land  of  another  descrip- 
tion, because  it  is  impossible  it  should  be  enjoyed  in  the  same  way.  The 
question  is,  if  there  has  not  been  in  this  manner,  for  a  connidernble 
number  of  years,  all  that  enjoyment  (by  the  lord)  of  the  shore^  which  has 
been  pointed  out  by  Lord  Hale.  William  Murrell  says  he  has  been 
reeve  for  the  manor  of  Brighton,  to  the  plaintiffs,  for  seventeen  years ; 
and,  in  the  coarse  of  that  employ,  has  seised  tvreeks'whenever  they  were 
found  between  high  and  low-water  mark,  and  he  never  seized  any  wreck 
above.  Upon  that  subject  Lord  Hale  says, — '  For  the  most  part,  wrecks 
and  royal  fish  are  not,  nor  indeed  cannot  be  well,  left  above  the  high* 
water  mark,  unless  it  be  at  such  extraordinary  tides  as  overflow  the 
land :  but  these  are  perquisites  which  happen  between  the  high-water 
and  low-water  mark ;  for,  the  sea,  i^ithdrawing  at  the  ebb,  leaves  the 
wrecks  upon  the  shore,  and  also  those  greater  fish  which  come  under  the 
denomination  of  royal  fish.'  The  reeve  says  the  last  seizure  he  made 
was  of  four  top-masts.  He  says,  ^  I  have  seized  different  pieces  of  timber 
during  this  period,  but  nothing  of  any  particular  value.  Three  different 
times  I  have  seized.^  When  I  have  seized,  I  have  always  carried  them  up  to 
Mr.  Kemp  (the  lord).  Upon  all  occasions  this  has  been  accounted  for  to  the 
lord.'  "  And,  after  referring  to  the  evidence  of  a  toll  taken  for  mackerel 
landed  on  the  shore, — for  the  use,  as  it  appears,  of  the  capstans  that 
were  placed  above  tlie  ordinary  high-water  mark, — the  learned  judge 
again  alludes  to  wreck :  '*'  Then,  as  to  the  taking  of  wreck,  what  has  been 
said  by  the  witness  is  confirmed  by  two  or  three  instances  which  are  recorded 
in  the  rolls  of  the  court.  Now,  as  to  these  granUj  I  will  mention  the  case  of 
John  Williams  amongst  others.  This  appears  to  be  a  very  strong  instance, 
€19  *far  a%  it  goes.  The  entry  then  goes  on  to  show,  that,  on  the  r^^ooir 
Slst  of  March,  1743,  there  was  a  presentment  of  a  piece  of  a 
mast,  which  was  taken  up  and  disposed  of  to  the  use  of  the  lord,  accord* 
ing  to  the  custom  of  the  manor :  and  also  a  small  cask  of  brandy,  con- 
taining about  six  gallons,  taken  upon  the  coast  as  a  wreck  of  the  sea,  and 
which  was  seized  (as  they  say)  for  the  use  of  the  lord :  and  also  at  the 
same  court,  there  is  an  entry  of  a  piece  of  east-country  oak,  which  was 
taken  and  disposed  of  for  the  use  of  the  lord.  So  that  here  we  have 
three  instances  of  wreck  eighty  years  ago  in  the  very  place.     This  is 
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certainly  a  very  strong  fact  in  favoar  of  the  plaintiffs ;  at  hasty  it  shows 
that  it  was  never  questioned  that  they  had  this  right.  On  the  29th  of 
January,  1746,  there  is  a  presentment  of  two  small  casks  of  brandy, 
and  a  piece  or  pipe  of  oil ;  these  are  both  taken  and  appropriated  to  the 
use  of  the  lord.  These  are  all  very  strong  instances  in  favour  of  the 
right  contended  for.  The  learned  counsel  for  the  defendant  has  stated, 
with  truth,  that  there  is  no  instance,  until  of  late  years,  of  any  practice 
of  taking  sand.  I  have  no  doubt  of  it ;  for,  as  we  know,  a  few  years 
back  the  demand  for  it  was  not  very  great ;  and,  when  they  took  bat 
little,  there  being  no  demand  for  it  then  there  was  no  interruption :  but, 
when  a  man  comes  down  constantly,  and  when  a  variety  of  men  come 
down  and  dig  holes  in  th^  sand,  in  a  manner  which  must  be  very 
inconvenient,  it  then  well  became  those  who  are  the  lords  of  the  soil  (if 
the  plaintiffs  are  lords  of  the  soil)  to  interfere,  even  if  they  propose  to 
themselves  to  derive  an  emolument  from  giving  permission  to  take  it." 
Upon  being  asked  by  a  juror  whether,  admitting  that  the  lord  was 
entitled  to  wreck  between  high  and  low-water  mark,  it  followed  that  he 
was  entitled  to  the  fee-simple  of  the  land  between  high  and  low- 
water  mark, — his  lordship  said :  ^^  Generally  speaking,  the  lord  is  not 
^ooQ-i  ^entitled  to  that.  The  lord  of  the  manor  may  have  the  grant  of 
the  soil  between  high  and  low- water  mark :  but  by  the  law  of 
England,  the  King  has  a  right  to  the  soil  between  high  and  low-water 
mark,  yet  the  subject  may  be  in  possession  of  it  by  grant  or  prescription^ 
and  that  (?)  is  evidence  from  which  you  may  draw  an  inference."  Being 
again  asked  by  a  juror,  "  If  the  lord  is  entitled  to  wrecks  should  your 
lordship  think  he  would  be  entitled  to  the  soil  ?"  the  learned  judge  made 
answer, — "If  uncontradicted."  Notwithstanding  the  strong  body  of 
evidence  given  in  that  case,  and  the  evident  leaning  of  the  learned 
judge's  opinion  in  favour  of  the  plaintiffs,  the  jury  found  for  the  def end- 
ant.  A  motion  being  afterwards  made  for  a  new  trial,  on  the  ground 
of  the  verdict  being  against  evidence.  Park,  J.,  reported  that  he  was 
not  satisfied  with  the  verdict :  but  the  rule  was  nevertheless  discharged. 
Batlet,  J.,  on  that  occasion  said :  '^  The  law,  as  it  seems  to  me,  was 
very  properly  laid  down  by  the  learned  judge  at  the  trial :  the  right, 
up  to  the  high-water  mark,  is  in  the  lord  of  the  manor  of  the  adjoining 
land,  as  manorial.  Primd  /a^,  the  lord  of  the  manor  is  entitled  up 
to  high-water  mark:  but,  between  high  and  low-water  mark, — the 
ordinary  high  and  low-water  mark, — the  right  is  primd  facie  in  the 
crown ;  and  the  crown  has  likewise  the  right  of  wreck.  The  right  of 
wreck  and  the  right  of  soil  being  both  in  the  crown,  the  crown  may 
grant  both  the  one  and  the  other  to  one  and  the  same  individual; 
or  it  may  grant  the  soil  without  the  right  of  wreck ;  or  it  may  grant 
the  right  of  wreck,  without  granting  the  right  of  soil.  And  in  form- 
ing a  judgment,  whether  in  any  particular  spot, — as  in  the  boundary 
of  any  particular  manor,  — ^there  has  been  a  grant  to  any  and  what 
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particular  extent^  the  proper  thing  is,  to  look  to  the  exercise  and  see  how 
the  lord  of  the  manor  Jias  from  time  to  time  acted.  The  right  of  the 
*crown  is  not,  in  general,  for  any  beneficial  interest  to  the  crown  r*QO(^ 
itself  but  for  securing  to  the  people  certain  privileges  in  the  spot  ^ 
between  high  and  low-water  mark.  And  if  any  nuisance  is  committed 
on  th^t  spot,  the  crown  has  the  power  of  proceeding  to  rectify  such  nui- 
sance. Now,  in  forming  a  judgment,  in  this  case,  up  to  what  extent 
there  had  been  a  grant  by  the  crown  to  the  lord  of  the  manor,  there  is 
a  great  deal  of  evidence  on  the  subject  of  wreck ;  and  there  would  be  no 
difficulty  in  saying,  if  this  were  a  question  of  the  right  of  wreck,  that 
there  is  abundant  proof  that  the  crown  had  granted  this  right  to  the 
lord  of  this  manor.  But '  wreck'  is  not  the  only  act  of  ownership  which 
the  lord  may  exercise,  or  which  the  person  to  whom  the  soil  belongs  may 
exercise.  There  are  many  rights  to  be  exercised  on  the  spot  between  high 
and  low-water  mark, — amongst  others,  that  of  getting  sand  is  one,  and 
sometimes  also  the  power  of  getting  stones  is  another,  particularly  that 
kind  of  atone  which,  I  believe,  at  Brighton,  is  called  '  boulder.'  And, 
then,  if  I  show,  that,  as  far  back  as  memory  can  go,  the  lord  of  the 
manor. has  constantly  exercised  the  right  of  wreck;  and  if  I  find  that 
is  almost  the  only  right  he  has  been  in  the  habitual  exercise  of,  and  that 
other  persons,  from  time  to  time,  have  exercised  an  opposing  right,  and 
to  an  extent  which  must  have  come  to  the  knowledge  of  the  lord,  and 
exercised  it  with  a  degree  of  temper  which  shows  they  were  standing  on 
something  like  a  right  of  their  own, — a  right  in  opposition  to  the  lord, — 
I  think  that  was  a  species  of  evidence  which  was  very  proper  for  the 
consideration  of  the  jury,  to  enable  them  to  judge  to  what  extent  the 
crown  had  granted  the  soil."  Holrotb,  J.,  said :  '^  It  is  true.  Lord 
Hale  instances  ^  wreck'  as  one  of  the  species  of  right  which  tends  to 
show  a  right  to  the  soil.  In  one  place  in  his  treatise  De  Jure  Maris,  he 
intimates,  that,  if  it  were  *otherwi8e,  the  party  could  not  get  r^oQA 
down  to  take  the  wreck.  I  think  it  may  be  evidence  of  owner-  ^ 
ship,  particularly  if  coupled  with  other  acts  of  enjoyment  of  the  right 
of  soil.  When  the  crown  grants  the  right  of  wreck,  it  is  probable  the 
crown  grants  the  right  of  soil  also :  but,  if  the  crown  grant  the  right 
of  wreck  alone,  by  that  grant  the  party  would  have  a  right  to  come  and 
take  the  wreck,  as  incidental  to  the  grant;  otherwise  the  grant  of  the 
right  could  not  be  a  grant  of  aifything  whatever.  Everything  necessary 
for  the  enjoyment  of  a  right  passes  incidentally  with  the  grant."  And 
Best,  J.,  added :  '^  By  the  common  law,  the  right  to  the  spot  in  question 
is  in  the  King,  and,  therefore  a  lord  must  make  out  a  strong  case;  and, 
if  he  pleases,  he  may  produce  a  grant  from  the  King,  to  show  that  the 
right,  originally  in  the  King,  has  been  transferred  to  the  lord.  What 
Lord  Hale  says  is, — that  a  party's  having  one  right,  is  some  evidence 
to  show  that  he  has  another ;  but  not  that  it  is  sufficient  to  show,  by 
having  the  right  of  wreck,  that  he  is  the  owner  of  the  soil."  [Maule, 
VOL.  VI.— 69  2z2 
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J.  In  that  case,  there  was  no  evidence  of  any  grant  of  wreck  within 
the  manor.]  Certainly  there  was  not.  But  the  whole  coart  seem  to 
assume  that  the  right  to  wreck  might  be  in  one  person,  and  the  right  to 
the  soil  in  another.  The  case  materially  qualifies  the  doctrine  of  Lord 
Hale.  The  learned  judge  here  attached  an  undue  degree  of  importance 
to  the  mere  grant  of  wreck. 

The  sea-shore  in  the  counties  of  Devon  and  Cornwall  stands  upon  a 
different  footing  from  that  of  any  other  county.  It  is  made  the  subject 
of  special  legislative  provision,  in  the  7  Jac.  1,  c.  18,  referred  to  in 
Hale,  De  Jure  Maris.  The  act,  by  s.  1,  recites,  that  ^^  whereas  the 
sea-sand,  by  long  trial  and  experience,  hath  been  found  to  be  very  pro- 
fitable for  the  bettering  of  land,  and,  especially,  for  the  increase  of  corn 
and  tillage,  within  the  counties  of  Devon  and  Cornwall,  where  the  most 
4(gQ-i  n  *part  of  the  inhabitants  have  not  commonly  used  any  other  worth, 
for  the  bettering  of  their  arable  grounds  and  pastures  :  notwitb* 
standing,  divers  having  lands  adjoining  to  the  sea-coasts  there,  have  of 
late  interrupted  the  bargemen  and  such  others  as  have  used  at  their  free 
wills  and  pleasures  to  fetch  the  said  sea-sand,  to  take  the  same  under 
the  full  sea-mark,  as  they  have  heretofore  used  to  do,  unless  they  make 
composition  with  them,  at  such  rates  as  they  themselves  set  down, 
though  they  have  very  small  or  no  damage  or  loss  thereby,  to  the  great 
decay  and  hindrance  of  husbandry  and  tillage  within  the  said  counties:" 
it  then  proceeds  to  enact,  "  that  it  shall  and  may  be  lawful  to  and  for 
all  persons  whatsoever  resiant  and  dwelling  within  the  said  counties  of 
Devon  and  Cornwall,  to  fetch  and  take  sea-sand  at  all  places  under  the 
full  sea-mark,  where  the  same  is  or  shall  be  cast  by  the  sea,  for  the  bet- 
tering of  their  land,  and  for  the  increase  of  com  and  tillage,  at  their 
wills  and  pleasures."  [Maule,  J.  No  private  rights  are  interfered 
with  by  that  statute.  And,  besides,  there  is  no  plea  here  to  raise  the 
question.] 

TiNDAL,  C.  J.  The  point  last  made  certainly  does  not  at  all  advance 
the  case  in  favour  of  the  defendants.  The  grant  under  which  the  plain- 
tifi*  claims  was  long  anterior  in  point  of  date,  to  the  statute  referr^  to; 
and  the  statute  was  not  intended  to  deprive  third  persons  of  any  rights 
legally  vested  in  them.  I  think  there  was  abundant  evidence  in  this 
case  to  warrant  the  jury  in  the  conclusion  at  which  they  arrived.  The 
grant  of  Queen  Elizabeth  gave  the  righ't  of  wreck,  which,  according  to 
Lord  Hale,  afibrds  strong  ground  for  presuming  that  the  soil  between 
high  and  low-water  mark  is  intended  to  pass  by  it.  And  there  was, 
/'besides,  a  considerable  body  of  evidence  of  acts  done  by  the  plaintifT  and 
^^QQ^-  those  under  whom  he  claimed,  that  raised  a  *strong  and  almost 
-I  irresistible  presumption  that  they  were  the  owners  of  the  soil. 
As  to  the  direction  of  the  learned  judge,  I  see  no  ground  for  quarrelling 
with  it.    The  objection  seems  to  be,  that,  having  read  certain  passages 
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from  a  treatise  that  has  generally  been  esteemed  as  of  authority  upon 
this  subject,  and  very  commonly  ascribed  to  Lord  Hale,  my  brother 
Patteson  gave  too  much  weight  to  it,  and  omitted  to  notice  a  case  which 
my  brother  ChanneU  suggests  to  have  somewhat  abridged  the  doctrine 
of  that  very  learned  judge.  I  cannot,  however,  perceive  any  impro- 
priety in  the  mode. in  which  the  case  was  left  to  the  jury.  I  therefore 
think  there  is  no  ground  for  a  rule. 

CoLTMAN,  J.  I  am  entirely  of  the  same  opinion.  The  case  of 
Dickens  v.  Shaw  certainly  does  not,  to  any  material  extent,  contravene 
the  authority  of  Lord  Hale.  The  observations  of  the  learned  judges  in 
chat  case  must  be  taken  with  reference  to  the  particular  circumstances 
there  in  proof.  There  is  no  pretence  for  saying  that  there  was  any 
misdirection. 

Maule,  J.  I  also  think  that  the  verdict  in  this  case  was  quite  right. 
It  cannot  be  denied  that  the  defendants  were  wrongdoers  in  taking  sea- 
weed from  the  locui  in  quo^  whether  the  soil  belonged  to  the  crown  or  to 
a  subject.  It  is  said  that  the  learned  judge,  in  leaving  the  case  to  the 
jury,  laid  too  much  stress  upon  the  grant  and  enjoyment  of  wreck  to 
and  by  the  plaintiff  and  his  ancestors.  It  appeared  that  Queen  Eliza- 
beth, in  the  year  1664,  granted  the  manor  in  question,  together  with 
wreck  of  the  sea,  several  fishery,  and  other  extensive  rights :  and  there 
was  evidence  that  wreck  had  on  several  occasions  been  taken  by  the 
plaintiff.  That,  coupled  with  the  other  evidence  given  in  the  cause,  is, 
to  my  mind,  conclusive  to  show  that  the  soil  of  *the  sea-shore  p^qqq 
was  granted  to  those  under  whom  the  plaintiff  claims.  The  plain-  ^ 
tiff  seems  to  me  to  have  made  out  as  complete  a  case  of  ownership  as 
could  well  be  conceivtsU. 

Cresswell,  J.  I  am  of  the  same  opinion.  It  is  no  ground  for  grant- 
ing a  new  trial,  that  the  judge  thought  this  or  that  piece  of  evidence 
more  or  less  material.  I  think  there  was  no  misdirection,  and  that  the 
evidence  of  acts  of  ownership  fully  justified  the  conclusion  to  which  the 
jury  came.  Rule  refused.(a) 

(a)  See  BlundeU  v.  Catterall  5  B.  &  Aid.  268.    Boyley,  J.,  there  says :  '*  By  the  sea-shore, 

1  understand  the  space  between  the  high  and  low- water  mark,  and  the  property  of  this  is,  primi 
facie,  in  the  King.  It  may,  indeed,  by  grant  or  pretcription  belong  to  a  subject ;  but,  until  the 
contrary  is  shown,  the  presumption  is,  that  it  belongs  to  the  King.*' 

In  Chad  T.  Tilsed,  2B.6lB.  403,  5  J.  6.  Moore,  185,  a  grant  ofvareek  wss  made  by  Henry 

2  to  the  proprietors  of  certain  lands  on  the  coast,  and  confirmed  by  Henry  8.  The  proprietors 
of  those  lands  having,  forty  years  before,  with  a  view  to  reclaim  sea-mud,  run  an  embankment 
across  a  small  bay,  which  was  used  to  be  left  almost  dry  at  low-water,  and  having  ever  since 
asserted,  without  opposition,  an  exclusive  right  to  the  soil  of  the  bay,  though  the  bank  was 
forced  by  tempest.  There  was  also  evidence  that  the  proprietor  had  always  treated  the  spot  in 
question  as  his  exclusive  property ;  and  no  fisherman,  or  other  person,  was  permitted  to  remain 
in  the  gully  or  lake,  until  the  proprietor's  consent  had  been  obtained.  Repeated  assertion  of 
property  on  his  part  was  also  proved  ;  and  uniform  acquiescence  therein,  as  also  collection  of 
wreck,  and  application  thereof  to  his  own  use.  And  it  was  held  that  such  usage  was  evidence 
whence  anterior  usage  might  be  presumed,  which,  coupled  with  the  general  terms  of  the 
grant,  served  to  elucidstt  it,  and  to  establish  the  right  so  asserted.    Dallas,  C.  J.,  there  said : 
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*'  The  rule  laid  down  in  a  b<x>k  of  authority  on  this  subject,  is,  '  If  the  language  of  an  antieBt 
grant  be  obscure  or  doubtful,  constant  usage  may  be  resorted  to,  to  expound,  though  not  to 
^.ontrol  the  deed;*  and  the  uniform  course  of  modern  authorities  shows,  that,  however  general 
the  grant,  usage  may  afford  a  true  construction  of  it,  reducing  this  question  to  a  queetionof 
fact,  viz.  what  *was  the  usage  here  ?"  "  I  have  said,  that,  where  the  words  of  a  grant 
*894]  are  general,  they  must  be  explained  by  usage.  The  grant  of  Henry  the  Second  con- 
veys the  island  of  Brownsea,  and  its  shores.  What  then  are  its  shores  f  What  utage 
has  pointed  out.  And,  if  I  find  the  usage  such  as  existed  here,  how  can  I  resist  the  evidence  f 
It  is  urged  that  this  is  only  a  grant  of  wreck ;  but  wreck  must  rest  on  the  soil ;  usage  most 
determine  what  has  been  deemed  soil."  And  Richardson,  J.,  said  :  "  Here  there  was  evidence 
that  the  land  in  question  was  littus  maris,  not  indeed  so  dry  as  terra  Jirma,  but  still  shore 
of  the  sea,  and  not  covered  at  low- water,  with  the  exception  of  &  small  lake  or  inlet:  the 
place,  therefore, /aZ/<  voithin  the  description  of  land,  about  which  there  can  he  no  douhl  as  to  tAe 
law,  that  an  individual  may  claim  a  right  in  it,  either  by  grant,  or  by  usage  independently 
of  grant.  Most  of  the  instances  which  Hale  (De  Jure  Maris,  c.  6,  p.  27)  enumerates  as  denoting 
such  a  right,  exist  here, — *  constant  and  usual  fetching  gravel  and  sea- weed  and  sea-sand,  * 
between  the  high- water  and  low-water  mark,  and  licensing  others  so  to  do,  enclosing  and 
embanking  against  the  sea,  and  enjoyment  of  what  is  so  inned,  enjojrment  of  wrecks  happen- 
ing upon  the  aand.'  " 

In  Lopez  V.  Artdrew,  cited  3  Mann.  &.  R.  329  (a),  the  defendants,  in  trespass  for  sinking  a 
shaft,  pleaded  that  the  King  was  seised  of  the  locus  in  qua  in  right  of  his  duchy  of  Cornwall, 
and  that  they,  as  his  servants,  committed  the  supposed  trespasses.  In  other  pleas,  the  king 
was  stated  to  be  seised  jvra  corona.  The  replication  took  issue  upon  the  seisin.  At  the  trial 
before  Littledale,  J.,  at  the  Devon  summer  assizes,  1826,  it  appeared  that  the  locus  in  quo  lay 
between  high  and  low- water  mark  on  the  left  bank  o{  the  navigable  river  Tavy,  which  tkiwa 
into  the  Tamar.  Contradictory  evidence  was  given  as  to  the  enjoyment  of  the  locus  m  qua, 
which  on  both  sides  was  very  slight.  The  learned  judge  told  the  jury  that  the  land  between 
high  and  low-water  mark  belonged  primd  facie  to  the  crown,  but  that  evidence  of  enjoyment 
by  the  owner  of  the  adjoining  manor  would  justify  the  presumption  of  a  grant  from  the  crown, 
and  that,  although  the  spot  in  question  appeared  to  fall  within  the  terms  of  the  partiamentary 
grant  to  the  Black  Prince,t  and  therefore  to  be  inalienable,  yet  the  jury  were  ui  liberty  to  pre- 
sume a  statute  granting  the  land  between  high  and  low- water  mark  to  aome  former  owner  of 
the  plaintiff's  manor.  A  verdict  was  accordingly  found  for  the- plaintiff,  which,  in  the  follow- 
ing term,  Manning  moved  to  set  aside,  on  the  ground  that  nothing  which  had  been  parcel  of 
the  duchy  was  directly  or  indirectly  alienable ;  but  the  court  held  that  the  direction  of  the 
learned  judge  was  correct  in  point  of  law,  and  refused  the  rule. 

As  to  the  banks  of  the  ^Thames,  see  Sir  Edward  BrudndVs  cast,  1  RoL  Pari. 
*895]    331  c,  No.  217 ;  M.  13  E.  2,  Maynard,  400,  in  replevin  for  nets  taken  by  the  bailiff 
of  the  Dean  and  Chapter  of  St.  Paurs  damage  feasant  on  the  banks. 

And  see  the  judgment  of  Bayley,  J.,  in  Scratton  v.  Brown,  4  B.  &.  C.  485,  6  D.  &  R.  536. 

In  The  Duhe  of  Beaufort  v.  Mayor,  ^.,  of  Swansea,  3  Exch.  433,  it  was  expfeaaly  held  tbit 
the  sea-shore  between  high  and  low- water  mark  may  be  parcel  of  the  adjoining  manor;  sod 
that,  where,  by  an  ancient  grant  of  the  manor,  its  limits  are  not  defined,  modem  usage  is 
admissible  in  evidence  to  show  that  such  sea-shore  is  parcel  of  the  manor.  Thus,  evidence  of 
modern  acts  of  ownership  was  held  to  have  been  properly  admitted  as  evidence,  to  show  that 
grants  by  King  John  and  King  Edward  I.,  of  certain  lands  by  the  terms  of  "  Terra  de  Gemer^' 
and  *'  Dominium  de  Terra  de  Gower,''^  included  the  sea-coast,  down  to  low- water  mark.  Aod 
per  Parke,  B.,  all  ancient  grants  may  be  .explained  by  evidence  of  modern  usage,  upon  a  ques- 
tion as  to  what  passed  by  such  documents. 

And  see  M.  8  E.  4,  fo.  18,  pi.  30 ;  H.  8  E.  4,  fo.  23,  pi.  41 ;  The  AVbat  of  Ramsey's  esst. 
Dyer,  326  6,  4  Inst.  140 ;  Digges  v.  Hammond,  Dyer,  326  b  ;  Diggs's  case,  4  Inst.  140 ;  Jtkn- 
son  v.  Barrett,  Aleyn,  10;  TVhitaker  v.  Wise,  2  Keble,  759 ;  Bulstrode  v.  Ball,  1  Sidcrf.  148; 
Attorney-General  of  Duke  of  Cornwall  v.  St.  Auhyn,  Bart.  Wightw.  167,  5  Bac.  Abr.  (6th 
edit.)  499. 

t  Set  out  in  Appendix  D,  3  M.  &  R.  474. 
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*IN  THE  EXCHEQUER  CHAMBER.  [*896 

The  Wardens  and  Commonalty  of  the  Mistery  of  FISHMONGERS  of 
the  City  of  LONDON  v.  DIMSDALE,  BOOTH,  STEDMAN, 
STAINES,  EDGE,  and  WHISKIN,  sued  with  ROBERTSON,  since 
deceased,  in  Error.    Nov.  80, 

In  Bssumpsit  upon  an  agreement  between  the  plaintifls  and  the  defendants,  and  a  memorandum 
of  even  date  endorsed  thereon,  to  explain  and  vary  the  terms  of  the  original  agreement  (which 
was  expressly  referred  to  as  **  the  within-mentioned  agreement,")  the  consideration  for  the 
defendants'  promise  was  alleged  to  be,  the  making  of  the  agreement  and  memorandum,  and 
the  undertaking  on  the  part  of  the  plaintiffs  to  perform  the  same.  At  the  trial,  the  plaintiifs 
called  tor,  and  proved  (the  defendants  producing  it)  the  part  of  the  agreement  and  memoran- 
dum executed  by  the  plaintifls.  They  then  offered  in  evidence,  the  part  executed  by  the 
defendants ;  and,  after  duly  proving  the  execution  of  the  memorandum  endorsed  thereon, 
proposed, — without  calling,  or  accounting  for  the  absence  of,  the  subscribing  witness, — to 
read  the  original  agreement.    The  judge  rejected  it : — 

Heldt  upon  a  bill  of  exceptions,  that  the  agreement  ought  to  have  been  received. 

Upon  a  writ  of  error,  besides  the  common  joinder  in  error,  three  of  the  defendants  severally 
pleaded, — that  "  there  was  not  any  record  of  the  supposed  bill  of  exceptions  remaining  in  the 
said  court,**  &rC., — that  the  judge  "did  not  put  his  seal  to  the  supposed  bill  of  excep- 
tions,'*— and  that  the  judge  "did  not  (acknowledge)  and  had  not  acknowledged  that  he  ihnd) 
put  his  seal  to  the  supposed  bill  of  exceptions,  or  that  the  seal  to  the  supposed  bill  of  excep- 
tions, was  his  seal  ;*'  each  of  these  pleas  concluding  with  a  verification  : — 

The  court  of  error,  on  motion,  ordered  these  several  pleas  to  be  struck  out,  with  costs. 

Assumpsit,  on  articles  of  agreement  (not  under  seal)  entered  into  by 
the  clerk  of  the  Fishmongers'  Company,  on  their  behalf,  with  the  de- 
fendants. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the 
time  of  the  making  and  entering  into  the  articles  of  agreement  in 
that  count  mentioned  and  set  forth,  a  petition  had  been  presented  to 
the  House  of  Commons,  and  was  then  pending,  at  the  instance  and 
*on  behalf  of  the  defendants,  for  leave  to  bring  into  the  House  r*oQ- 
of  Commons  a  bill  for  draining,  embanking,  and  reclaiming  cer- 
tain slob,  or  waste  lands  in  Lough  Swilly  and  Lough  Foyle,  in  the  coun- 
ties of  Donegal  and  Londonderry,  in  Ireland :  that  the  plaintiffs,  before 
and  until  and  at  the  time  of  the  making  of  the  said  articles,  had  opposed 
and  were  then  opposing,  and  objected  to  the  bringing  in  and  passing  of, 
such  bill :  that  one  Robert  Ogilby  at  those  times  also  objected  to  and 
opposed  the  introduction  of  the  same  bill,  separately  and  apart  from  the 
plaintiffs,  and  on  his  own  behalf:  that,  on  the  17th  of  March,  1838,  by 
certain  articles  of  agreement  in  writing  then  made  and  entered  into  by 
and  between  J.  D.  Towse,  for  and  on  behalf  of  the  plaintiffs,  of  the  first 
part,  T.  G.  Kensit,  for  and  on  behalf  of  Ogilby,  of  the  second  part,  and  the 
defendants,  of  the  third  part, — after  reciting  that  a  petition  had  then  lately 
been  presented  to  the  House  of  Commons,  at  the  instance  and  on  behalf 
of  the  defendants,  for  leave  to  bring  in  a  bill  for  draining,  embanking, 
and  reclaiming  the  slob  or  waste  land  in  Lough  Swilly  and  Lough  Foyle, 
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in  the  said  counties  of  Donegal  and  Londonderry  (being  the  petition 
thereinbefore  mentioned),  and  that  certain  proceedings  had  been  there- 
upon had,  and  that  the  'plaintiffs  and  Ogilby  were  then  respectively 
seised,  possessed  of,  or  otherwise  entitled  to,  certain  lands  abutting  upon 
or  adjacent  to  certain  parts  of  the  said  slob  or  waste  land  in  Lough  Foyle 
aforesaid,  and  in  respect  of  such  land  then  were,  or  claimed  to  be,  enti- 
tled to  the  said  slob  or  waste  land  adjacent  thereto,  and  to  certain  rights 
and  privileges  in,  over,  and  upon  the  same;  and  also  reciting  that  the 
plaintiffs  and  Ogilby  then  objected  to  the  said  intended  bill,  and  the 
powers  and  authorities  thereby  sought  to  be  obtained,  as  injurious  to  their 
said  respective  rights,  and  had,  by  their  agents,  opposed  the  proceedings 
^oQo-|  necessary  '''for  the  introduction  thereof  into  parliament  (being  the 

^  said  opposition  by  the  plaintiffs  and  Ogilby  respectively  therein- 
before mentioned), — it  was,  by  the  said  articles,  for  the  purpose  of  pre- 
venting the  expense  of  further  opposition  to  the  said  intended  bill,  and 
for  settling  and  adjusting  the  rights  of  the  plaintiffs  and  Ogilby  respec- 
tively to  the  said  slob  or  waste  land  so  sought  to  be  reclaimed,  mutually 
agreed  by  and  between  the  said  parties  to  the  said  agreement,  and  they 
did  thereby  mutually  agree,  each  with  the  others  and  other  of  them,  in 
manner  following,  that  is  to  say,  that  the  plaintiffs  and  Ogilby  should 
respectively  withdraw  all  opposition  to  the  further  progress  of  the  bill  to 
be  brought  into  parliament  and  promoted  by  the  defendants,  for  drain- 
ing, embanking,  and  reclaiming  the  said  slob  or  waste  land  in  Lough 
Foyle  aforesaid ;  that  the  several  powers  and  authorities  to  be  granted 
by  the  said  bill,  and  the  several  clauses,  provisoes,  and  restrictions  and 
stipulations  therein  to  be  contained,  should  be  agreed  upon  and  settled 
by  and  between  the  solicitors  of  the  said  parties  to  the  said  agreement, 
before  any  proceedings  should  take  place  thereupon  in  committee  of 
either  house  of  parliament,  to  the  intent,  and  with  the  object,  that  the 
said  bill  might  be  as  perfect  and  beneficial  for  the  interest  of  all  the  said 
parties  in  the  reclamation  of  the  said  slob  or  waste  land  as  it  could  be 
made ;  and  that,  if,  in  framing  and  perfecting  the  said  bill,  any  differ- 
ence or  dispute  should  arise  between  the  said  parties,  or  any  of  them,  in 
regard  to  any  clause,  matter,  or  thing  which  any  of  the  said  parties 
might  desire  to  insert  or  to  have  omitted  in  the  said  bill,  such  difference 
or  dispute  should  be  referred  forthwith  to  Mr.  Brodie  for  his  opinion  and 
determination,  which  should  be  final  and  conclusive  on  the  said  parties; 
that  the  plaintiffs  and  Ogilby  respectively  should,  by  petition  or  otherwise, 
at  the  expense  of  the  defendants,  use  all  reasonable  means  and  endeavours 
*ftQQl  **^  promote  the  progress  of  the  said  bill,  and  procure  an  act  of 

-■  parliament  to  pass  thereupon ;  that  such  part  of  the  said  slob  or 
waste  land  as  was  opposite  to  the  plaintiff's  estate,  bounded  by  the  canal 
on  the  one  side,  and  by  Mr.  Maxwell's  property  on  the  other,  and  ex- 
tending to  the  site  of  the  proposed  embankment,  as  laid  down  in  Mr. 
M'Neill's  plan,  should  be  allotted  and  given  to  the  plaintiffs ;  that  a 
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proportion  equal  to  one-tenth  part  of  the  whole  of  the  slob  or  waste  land 
opposite  to  the  frontage  of  the  lands  of  Ogilby,  which  should  be  re- 
claimed under  the  powers  of  the  intended  act,  should  be  allotted  and 
given  to  Ogilby,  such  proportion  of  the  said  slob  or  waste  land  to  be  part 
of  the  slob  opposite  such  frontage  as  aforesaid,  and  to  be  selected  by 
Ogilby  and  the  defendants,  with  due  regard  to  the  convenience  and 
interest  of  Ogilby,  so  far  as  the  same  could  be  accomplished  consistently 
with  an  arrangement  for  the  cession  of  further  portions  of  the  said  slob, 
entered  into  by  the  defendant  Dimsdale  with  certain  other  persons,  it 
being  understood  that  such  arrangement  was  not  to  affect  or  prejudice 
any  right  of  Ogilby;  that  such  respective  allotments  or  proportions 
should  be  absolutely  reserved  in  the  said  intended  act,  to  the  plaintiffs 
and  their  successors,  and  to  Ogilby  and  his  heirs,  respectively,  free  and 
indemnified  of  and  from  and  against  all  costs,  charges,  and  expenses 
attending  the  embanking,  draining,  and  reclaiming  of  the  said  slob,  or 
any  other  charge,  stipulation,  restriction,  or  condition  whatsoever :  and 
the  defendants  did  also,  in  and  by  the  said  articles,  undertake  and  agree 
that  they  would,  on  the  passing  of  the  said  intended  act,  pay  to  the 
plaintiffs  the  sum  of  lOOOZ.,  and  that  the  defendants  should  and  would 
pay  all  costs  and  expenses  of  and  attendant  upon  the  application  for 
and  obtaining  the  said  act :  and,  lastly,  it  was  in  and  by  the  said  arti- 
cles agreed,  by  and  on  the  part  of  the  plaintiffs  and  Ogilby,  that  the 
aforesaid  proportions  *or  allotments  of  the  said  slob  or  waste  p^Q^v^ 
land,  when  reclaimed,  which  should  be  allotted  to  them  respect-  ^ 
ively  as  aforesaid,  should  be  received  and  taken  by  them  respectively  in 
full  of  all  rights  and  claims  of  the  plaintiffs  and  Ogilby  respectively,  or 
any  of  their  respective  tenants  claiming  from  or  under  them  or  him,  in 
respect  of  the  said  slob  or  waste  land,  and  that  the  plaintiffs  and  Ogilby 
respectively  would  protect  and  indemnify  the  defendants  from  and 
against  any  right  or  claim  derived  from  and  under  the  plaintiffs  and 
Ogilby  respectively,  which  should  or  might  be  made  by  any  of  their  said 
tenants  respectively,  in,  to,  or  upon  the  said  slob  or  waste  land,  or  any 
part  thereof,  except  as  to  any  contract  or  engagement  which  might  have 
been  theretofore  entered  into  by  the  defetidants,  or  any  of  them,  with 
the  said  tenants  respectively,  or  any  of  them,  in  respect  thereof:  that, 
after  the  making  of  the  said  articles,  to  wit,  on  the  said  17th  of  March, 
1838,  by  a  certain  memorandum  then  endorsed  on  the  said  articles  of 
agreement,  by  and  with  the  consent  and  approbation  of  all  the  said  par- 
ties to  the  said  articles,  and  then  signed  by  one  J.  M.  Pearce,  as  the 
solicitor  and  ag6nt  of  the  defendants,  it  was  and  is  declared  to  be  under- 
stood between  the  said  parties  to  the  said  articles  of  agreement,  that  the 
plaintiffs  and  Ogilby  were  only  severally,  and  not  jointly,  held  and 
bound  for  the  fulfilment  of  the  said  agreement  on  their  own  respective 
parts,  but  not  for  each  other ;  and  that  the  sum  of  lOOOZ.  so  in  the  said 
articles  mentioned  to  be  paid  to  the  plaintiffs,  was  for  certain  costs  and 
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expenses  which  they  the  plaintiffs  had  been  pat  to  during  the  then  pre- 
sent year,  partly  in  a  certain  survey  made  by  Mr.  M'NeiU,  and  for  lus 
plans  and  valuations ;  which  surveys,  plans,  and  valuations  the  defend- 
ants were  to  have  the  benefit  of,  but  that  they  were  to  be  forthwith 
returned  to  the  plaintiffs  if  the  said  sum  of  lOOOZ.  should  not  be 
duly  paid  as  mentioned  in  the  said  articles ;  and  it  was  also  thereby 
^QQ-.  1  ^agreed  that  the  said  agreement  for  withdrawing  the  opposition, 
^  ^  and  facilitating  the  bill,  as  in  the  said  articles  mentioned,  should 
only  be  and  remain  in  force  for  the  then  present  session  of  parliament, 
1837-8 :  Averment,  that,  the  said  articles  of  agreement,  and  the  said 
memorandum  so  endorsed  thereon  as  aforesaid,  having  been  so  made  as 
aforesaid,  afterwards,  to  wit,  on  the  said  17th  of  March  in  the  year  last 
aforesaid,  in  consideration  thereof  and  of  the  premises  aforesaid,  and  in 
consideration  that  the  plaintiffs  would  then  observe,  perform,  fulfil,  and 
keep  all  things  in  the  saic^  articles  and  memorandum  contained  on  their 
part  and  behalf  to  be  observed,  &c.,  the  defendants  promised  the  plain- 
tiffs that  they,  the  defendants,  would  observe,  &c.,  all  things  in  the  said 
articles  and  memorandum  contained  on  their  part  and  behalf  to  be 
observed,  &c.,  so  far  as  concerned  the  interest  of  the  plaintiffs ;  that  the 
plaintiffs,  on  the  faith  of,  and  in  pursuance  of  the  terms  of  the  said 
articles  and  memorandum,  afterwards,  to  wit,  &c.,  delivered  to  the 
defendants  the  surveys,  plans,  and  valuation  in  the  memorandum 
mentioned,  being  of  the  value  of  lOOOZ. ;  that  the  plaintiffs'  opposition 
to  the  bill  was  withdrawn ;  that  the  bill  was  brought  into  parliament ; 
that  its  provisions  were  discussed  between  the  parties ;  that  differences 
arose  between  them,  which  were  referred  to  Mr.  Brodie,  by  whom  the 
bill  was  settled:  that  the  plaintifis  used  all  reasonable  means  and 
endeavours  to  promote  the  bill,  withdrew  their  opposition  to  its  progress, 
and  presented  a  petition  in  its  favour ;  that  Ogilby  also  withdrew 
his  opposition  to  the  bill,  and  used  all  reasonable  means  and  endea- 
vours to  promote  its  progress ;  that  the  plaintiffs  incurred  costs,  at  the 
request  of  the  defendants,  to  the  amount  of  12007. ;  that  the  bill  passed, 
with  divers  alterations  not  assented  to  by  the  plaintiffs,  or  referred  to 
Mr.  Brodie ;  and  that  the  plaintiffs  and  Ogilby  had  been  at  all  times 
^QQQ-i  ready  *and  willing  to  receive  their  respective  allotments,  and  to 
indemnify  the  defendants  from  claims  by  tenants,  &c.,  as  in  the 
articles  of  agreement  mentioned:  The  declaration  then  assigned  for 
breaches, — first,  the  insertion  by  the  defendants  in  the  bill  of  divers 
powers  and  authorities,  and  divers  clauses,  provisoes,  restrictions,  and 
stipulations,  not  agreed  upon  and  submitted  to  Mr.  Brodie, — secondly, 
that  such  last-mentioned  powers  and  authorities,  &c.,  were  not  in  accord- 
ance with,  but  contrary  to,  the  true  intent  and  meaning  of  the  agree- 
ment, whereby  the  plaintiffs  were  deprived  of  the  stipulated  reservation 
of  the  reclaimed  waste, — thirdly,  non-payment  of  the  lOOOZ.,  as  agreed, 
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— ^fourthly,  not  returning  the  survey,  plans,  and  valuation, — fifthly, 
non-payment  of  the  costs  incurred  by  the  plaintiffs. 

There  was  also  a  count  upon  an  account  stated. 

The  defendants  (including  Robertson)  severally  pleaded  various 
pleas,  to  some  of  which,  and  to  the  subsequent  pleadings,  there  were 
demurrers.(a) 

They  also  pleaded  non  assumpsit,  and  other  pleas,  upon  which  issues 
were  joined. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  London, 
after  Hilary  term,  1844,  when  a  verdict  was  entered  for  the  defendants, 
subject  to  a  motion.  That  verdict  was  afterwards  set  aside,  and  a  new 
trial  granted.(i) 

The  cause  again  came  on  for  trial,  before  Tindal,  C.  J.,  at  the  sittings 
in  London  after  Michaelmas  term,  1845.  The  plaintiffs  (as  upon  the  former 
occasion)  called  upon  the  defendants,  on  notice  to  produce  the  part  of  the 
agreement  in  their  custody,  with  the  memorandum  endorsed  thereon. 
The  defendants  accordingly  produced  *them.  They  were  respect-  r^qno 
ively  signed  by  Towse,  on  behalf  of  the  Fishmongers*  Company,  ^ 
and  by  Kensit,  on  behalf  of  Ogilby.  The  memorandum  endorsed  on 
the  agreement,  was  as  follows : — ^^  It  is  understood  between  the  parties 
within  named,  that  the  within-mentioned  wardens  and  commonalty  and 
the  said  Robert  Ogilby  are  only  severally  and  not  jointly  held  and  bound 
for  the  fulfilment  of  the  within-mentioned  agreement,  on  their  own 
respective  parts,  but  not  for  each  other;  and  that  the  sum  of  10007. 
within-mentioned  to  be  paid  to  the  said  wardens  and  commonalty,  is,  for 
certain  costs  and  expenses  which  they,  the  said  wardens  and  commonalty, 
have  been  put  to  during  the  present  year,  partly  in  the  surve;  made  by 
Mr.  M'Neill,  and  for  his  plans  and  valuations  the  several  persons  within 
named  to  be  parties  of  the  third  part  are  to  have  the  benefit  of,  but  that 
they  are  to  be  forthwith  returned  to  the  said  wardens  and  commonalty 
if  the  said  sum  of  lOOOZ.  shall  not  be  duly  paid,  as  within  mentioned  ; 
and  it  is  also  agreed  that  the  withir^mentioned  agreement  for  withdraw- 
ing the  opposition  and  facilitating  the  bill,  as  within  mentioned,  shall 
only  be  and  remain  in  force  for  the  present  session  of  parliament, 
1837-8." 

It  was  proved  that  the  company  had,  pursuant  to  the  agreement, 
withdrawn  their  opposition  to  the  bill  in  question,  and  that  the  defend- 
ants had  had  M'Neill's  plans  and  valuation,  but  that  they  had  not  paid 
the  lOOOZ. 

It  was  then  proposed  to  put  in  the  part  of  the  agreement  and  endorsed 
memorandum  that  was  in  the  possession  of  the  company  and  signed  by 
Pearce,  as  solicitor  on  behalf  of  the  defendants.     The  endorsement  was 

(a)  See  THb  FUhmongeri  Company  v.  Sobertion,  5  M.  &  G.  131,  5  Scott,  N.  R.  56,  112, 
!17. 
lb)  See  The  Fitkmongers'  Company  ▼.  Eobertson,  1  Man.  Gr.  &  S.  60. 
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regularly  proved,  and  was  read.  The  plaintiffs  then  proposed  to  read 
the  original  agreement  on  the  face  of  the  document.  It  was,  however, 
objected  for  the  defendants,  that  this  could  not  be  done,  without  first 
*9041  ^*^^'^g  *^^^  witnesses  who  attested  its  execution  by  the  several 
^  defendants,  or  duly  accounting  for  their  absence. 

The  lord  chief  justice  held  the  objection  to  be  well  founded,  saying 
that  the  rule  requiring  the  attesting  witness  to  be  called,  was  one  of  the 
strictest  character,  and  could  not  be  dispensed  with,  even  where  the 
party  himself  admitted  the  execution  of  the  deed  by  him  ;  and  he  accord- 
ingly rejected  the  agreement. 

To  this  ruling  the  plaintiffs  tendered  a  bill  of  exceptions. 

A  question  arose  as  to  Pearce's  agency.  It  appearing,  however,  that 
Pearce  had  acted  throughout  as  the  agent  and  attorney  for  the  defend- 
ants, that  his  name  appeared  to  the  bottom  of  the  bill,  and  that  the 
agreement  had  been  acted  upon  by  all  the  parties,  that  objection  was 
overruled  ;  and,  although  the  fact  was  stated  in  the  bill  of  exceptions,  no 
exception  was  tendered  by  the  defendants  on  that  point. 

The  jury  returned  a  verdict  for  the  defendants  Robertson  and  St&ines 
on  non  assumpsit,  and  as  to  the  other  issues  they  were  discharged. 

The  bill  of  exceptions  was  sealed  by  the  lord  chief  justice  on  the  27th 
of  May,  1846.  That  learned  judge  died  on  the  6th  of  July  in  that  year. 
On  the  10th  of  February,  1848,  a  writ  of  error  was  sued  out  on  the  part 
of  the  plaintiffs,  returnable  in  the  Exchequer  Chamber  on  the  15th  of 
April.  On  the  same  15th  of  April,  the  plaintiffs  sued  out  a  writ  of 
scire  facias^  directed  to  the  sheriffs  of  London,  commanding  them  to  give 
notice  to  the  executors  of  the  late  chief  justice  "  to  be  before  the  justices 
assigned  to  hold  pleas  in  the  court  of  our  sovereign  lady  the  Queen 
before  the  Queen  herself  and  the  barons  of  the  Exchequer  of  our  lady 
the  Queen,  in  the  Exchequer  Chamber  at  Westminster,  on  Tuesday,  the 
2d  of  May,  1848,  to  show,  if  they  the  executors  could  say  anjrthing  for 
♦9051  *^®™s®^^^s  *why  they  should  not  confess  or  deny  the  seal  so  put 
to  the  said  bill  of  exceptions  as  aforesaid,  by  the  said  chief  justice, 
to  be  the  seal  of  the  said  Sir  Nicolas  Conyngham  Tindal,  knight, 
deceased." 

In  pursuance  of  this  writ,  D.  S.  Bockett,  Esq.,  one  of  the  executors, 
came  into  court,  and  acknowledged  the  seal  of  the  late  chief  ju8tice.(a) 
On  the  20th  of  May,  1848,  errors  were  assigned,  viz.  the  improper 
rejection  of  the  agreement,  and  the  consequent  misdirection  to  the  jury. 
On  the  19th  of  July,  the  defendants  (with  the  exception  of  Robert- 
son, who  had  died)  joined  in  error, — three  of  them,  viz.  Stedman,  Edge, 
and  Whiskin,  besides  the  common  joinder  in  error,  in  nulla  est  erratum^ 
pleading  as  follows : — 

(o)  "  If  the  justice  die,  yet  shall  there  a  scire  faeioM  go  against  his  executor  or  administrator; 
for,  the  death  of  the  judge,  which  is  the  act  of  God,  cannot  prejudice  the  party,  nor  make  tht 
purview  of  the  statute  be  of  no  force."    2  Inst.  427. 
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^^  And,  as  to  the  said  matters  by  the  said  wardens  and  commonalty  of 
the  mistery  of  Fishmongers  of  the  city  of  London  above  assigned  for 
error  in  the  matters  above  supposed  to  be  recited  and  contained  in  the 
said  supposed  bill  of  exceptions  above  mentioned,  and  in  giving  the  ver- 
dict upon  the  issues  joined  on  the  several  pleas  by  the  defendants 
Robertson  and  Staines  respectively  firstly  pleaded,  the  said  F.  Stedman 
says  that  the  said  wardens  and  commonalty  of  the  mistery  of  Fishmong- 
ers of  the  city  of  London  ought  not  to  prosecute  or  maintain  their  writ 
of  error  aforesaid  against  the  said  Stedman,  &c.,  because  the  said  Sted- 
man says  that  there  is  not  any  record  of  the  said  bill  of  exceptions 
remaining  in  the  said  court  before  the  said  justices  and  barons  here,  in 
manner  and  form  as  by  the  said  wardens  and  ^commonalty  of  r^cQAg 
the  mistery  of  Fishmongers  of  the  city  of  London  above  sup-  ^ 
posed  :  And  this  he  the  said  F.  Stedman  is  ready  to  verify ;  wherefore 
the  said  F.  Stedman  prays  judgment  if  the  said  wardens  and  common- 
alty of  the  mistery  of  Fishmongers  of  the  city  of  London  ought  to  prose- 
cute or  maintain  their  writ  of  error  aforesaid,  as  to  the  said  matters  by 
them  above  assigned  for  error  in  the  matters  above  supposed  to  be  recited 
and  contained  in  the  said  supposed  bill  of  exceptions,  and  in  giving  the 
verdict  upon  the  issues  joined  on  the  several  pleas  by  the  said  Robert- 
son and  Staines  respectively  firstly  pleaded  as  aforesaid,  against  the  said 
F.  Stedman,  &c." 

Edge,  in  the  like  form,  pleaded  "  that  the  said  Sir  N.  C.  Tindal, 
Her  said  Majesty's  chief  justice  of  the  Bench,  did  not  put  his  seal  to  the 
said  supposed  bill  of  exceptions  above  mentioned,  in  manner  and  form 
as  by  the  said  wardens  and  commonalty  of  the  mistery  of  Fishmongers 
of  the  city  of  London  above  sup*posed." 

Whiskin,  "  that  the  said  Sir  N.  C.  Tindal,  Her  said  Majesty's  chief 
justice  of  the  Bench,  did  not  [acknowledge,]  and  has  not  acknowledged 
that  he  put  his  seal  to  the  said  supposed  bill  of  exceptions  above  men- 
tioned, or  that  the  seal  to  the  said  supposed  bill  of  exceptions  is  the  seal 
of  him  the  said  Sir  N.  C.  Tindal,  Her  said  Majesty's  said  chief  justice 
of  the  Bench." 

The  parties  attended  before  Alderson,  B.,  at  chambers,  on  the  8d 
of  August  last,  upon  summonses  respectively  calling  upon  Stedman, 
Edge,  and  Whiskin  to  show  cause  why  one  or  other  of  their  respective 
pleas  to  the  assignment  of  errors  should  not  be  struck  out,  as  being 
pleaded  without  leave,  and  being  irregular.  The  learned  baron,  how- 
ever, thinking  he  had  no  authority,  recommended  the  plaintiffs  to  apply 
to  the  court  of  error. 

*BoviUj  accordingly,  in  the  last  term,  upon  an  affidavit' of  r^cQAir 
the  facts,  and  alleging  that  the  said  several  pleas  ^^are  false  in  ^ 
fact  and  contrary  to  the  record,"  obtained  a  rule  calling  upon  Stedman, 
Edge,  and  Whiskin  to  show  cause  why  their  respective  pleas  should  not 
be  struck  out,  with  costs. 
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Hindmarch  showed  cau8e.(a)  There  is  no  irregularity  in  these  pleas; 
or,  if  there  be  any,  the  proper  mode  of  objecting  to  them,  is,  by  special 
demurrer.  [Parke,  B. — Have  you  any  precedent  for  a  plea  of  nul  tiel 
record  of  a  bill  of  exceptions  ?  Can  such  thing  be,  when  we  have  the 
very  record  brought  into  court  before  us  ?]  The  bill  of  exceptions  does 
not  appear  on  the  writ  of  error.  The  pleas  have  reference  to  a  time 
when  the  transcript  is  not  in  court.  [Parke,  B.  The  bill  of  exceptions 
comes  in  before  plea.  We  must  take  notice  that  there  is  such  a  record.] 
Lord  Coke  says :  (6)  ^'  If  the  judge  deny  his  seal,  then  may  the 
plaintiff  in  the  writ  of  error  take  issue  thereupon,  and  prove  it  by  wit- 
nesses ;  for,  it  lieth  not  in  the  judge  in  this  case  to  frustrate  this  excel- 
^QQg-|  lent  law,  made  for  the  advancement  *of  justice  and  right." 
^  Parke,  B.  The  executor  of  the  late  chief  justice,  acknowledged 
his  seal  to  the  bill  of  exceptions  here  in  court.  The  passage  you  cite 
from  the  2d  Institute  does  not  mean,  that  the  seal  shall  be  proved  by 
witnesses  before  a  jury.  Alderson,  B.  It  is  rather  like  the  ancient 
mode  of  proof  of  minority,  which,  in  the  Common  Pleas,  was  by  te9t€9^ 
or,  sometimes,  by  inspection.  Parke,  B.  You  clearly  cannot  be 
allowed  to  plead  nul  tiel  record  together  with  in  nulla  est  erratum.']  It 
may  be  that  the  plea  is  a  bad  one.  But,  is  this  the  way  to  complain  of 
it?  [Alderson,  B.  If  that  which  the  defendants  allege  in  these  pleas 
is  true,  the  proper  remedy  would  be,  to  move  to  take  the  bill  of  excep- 
tions off  the  record.] 

Bovilly  contrd..  It  is  perfectly  clear  that  it  is  not  competent  to  a  party 
to  assign  error  in  law  and  in  fact  together:  neither  is  error  in  fact 
assignable  at  all  in  the  Exchequer  Chamber :  Roe  v.  More^  2  Com. 
Rep.  697. 

Parke,  B.  These  pleas  are  clearly  irregular.  Error  in  fact  and 
error  in  law  cannot  be  pleaded  together.  These  new-fangled  pleas  most 
be  struck  out,  with  costs,  leaving  in  nulla  est  erratum  only. 

The  rest  of  the  court  concurring, 

Rule  absolute,  with  costs. 


fa)  The  judges  presem  were — Parke,  B.,  Alderson,  B.,  Patteson,  J.,  Coleridge,  J.,  Wight- 
man,  J.,  Erie,  J.,  Piatt,  B.,  and  Rolfe.  B. 

(6)  2  Inst.  p.  427;  commenting  upon  stat.  Westminster  11.  (13  Edw.  1),  c.  31,  the  words  of 
which  are — '*  Cum  aliquii  implacitaV  coram  aliquiinu  justic\  proponat  exceptionem^  H  petmi 
qtiod  justic*  earn  alloeentf  quam  «i  allocart  nolluerint,  $i  ille  qui  txcejAionem  propotueritf 
scribal  illam  exceptionem^  et  petal  qnodjuBlic'  iigUlum  8uum  apponant  in  leMtimoniOf  justieiarii 
apponanl  gigilla  iua.  El  9i  unus  apponere  noluerit,  apponal  aliu$  dt  iocietaU.  El  si  forte 
ad  querwumiam  de  faclo  jutticiariorum  venire  fac*  dominue  Bex  recordum  coram  eo,  H  ti  Ola, 
exceptio  non  nominatur  in  rolula,  et  querent  ottendal  exceptionem  scriptam  tub  eigillo  jualie 
appenso,  mandetur  juiliciario^  quod  til  ad  cerium  diem  ad  cognotcendum  sigillum  mum,  vel  md 
dedicendum.  Et  tijutlie*  tigillum  suum  dedicere  non  potsit,  procedalur  ad  judicium  tecumdmm 
dlam  exceplionem,  prout  admillend'  etttt,  vel  cattand'," 
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Bovill  (with  whom  was  Needham\  for  the  plaintiffs  in  error.  The 
facts  are  shortly  these : — The  plaintiffs  and  Ogilby  were  opposing  a  bill 
brought  into  parliament  by  the  defendants,  for  the  draining  and 
reclaiming  a  large  tract  of  waste  land  in  Ireland.  At  the  instance 
*of  the  defendants,  they  agreed  to  withdraw  their  opposition,  and  p^q^^q 
the  plaintiffs  agreed  to  give  up  to  the  defendants  certain  plans  ^ 
and  valuations  which  had  been  made  for  them  at  great  expense ;  in  con- 
sideration of  which,  the  defendants  undertook  to  pay  the  plaintiffs 
1000?.,  and  entered  into  other  stipulations  with  the  plaintiffs  and  Ogilby 
which  are  not  now  material.  Endorsed  on  the  agreement  was  a  memo- 
randum of  the  same  date,  explaining  what  the  parties  meant  by  the  ori- 
ginal agreement.  One  of  the  breaches  assigned,  was,  non-payment  of 
the  lOOOZ.  The  only  plea  that  has  now  become  material,  is,  the  plea 
of  non-assumpsit  by  the  defendant  Staines.  The  question  is,  whether, 
the  memorandum  having  been  duly  proved,  the  agreement  on  the  other 
side  of  the  paper  was  so  referred  to  and  incorporated  in  the  endorsed 
memorandum,  as  to  make  the  whole  admissible  in  evidence  without  call- 
ing the  witness  who  attested  the  defendants*  execution  of  the  first  agree- 
ment. Where  an  agreement  in  writing  is  qualified  or  explained  by  a 
subsequent  memorandum,  the  whole  constitutes  the  contract  between  the 
parties.  The  plaintiffs,  therefore,  in  this  case,  could  not  have  sued 
upon  the  first  agreement  alone.  The  question  has  frequently  arisen  in 
cases  upon  the  stamp-act.  Thus,  in  Reed  v.  Deere^  7  B.  &  C.  261, 
-where  a  party  declared  upon  two  written  agreements,  by  the  second  of 
which  variations  were  made  in  the  first,  and  there  were  also  counts  upon 
each  separately ;  and  it  appeared,  when  the  instruments  were  produced 
in  evidence  by  the  plaintiff,  that  the  first  only  was  stamped, — it  was  held 
that  the  second  could  not  be  read  in  evidence  to  support  the  plaintiff's 
case,  but  might  be  looked  at  in  order  to  ascertain  whether  the  first  was 
altered  by  it ;  and  that  therefore  the  plaintiff  could  not  exclude  the 
"^second  agreement,  and  proceed  upon  the  counts  setting  out  the  r^Qi/v 
first  only.  Baylby,  J.,  there  said :  "  In  French  v.  Patten^  1  ^ 
Campb.  72,  9  East,  851,  it  was  established,  that,  if  the  parties  to  an 
agreement,  after  they  have  signed  it,  introduce  an  alteration  which  can- 
not be  read  in  evidence  for  want  of  a  stamp,  still  the  old  agreement  is 
at  an  end.  There,  the  alteration  was  upon  the  face  of  the  instrument, 
here  upon  the  back  of  it ;  but  that  does  not  appear  to  make  any  mate- 
rial distinction :  for,  if  the  judge  sees  that  the  first  agreement  has  been 
determined,  he  may  act  upon  that  knowledge.  It  would  be  against  the 
policy  of  the  revenue  laws  to  allow  a  party  in  such  a  case  to  resort  to 
the  first  agreement."  That  is  precisely  applicable  to  the  present  case. 
Bacon  v.  Simpaan,  3  M.  &  W.  78,  is  to  the  same  effect :  there,  after  the 
making  of  an  agreement,  but  before  the  day  for  its  completion  arrived, 
the  parties  agreed,  by  an  endorsement  on  the  former  agreement,  to 

3a2 
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enlarge  for  a  few  days  the  time  for  its  performance ;  and  this  was  held 
to  amount  to  a  fresh  agreement.  Again,  in  an  earlier  case  of  Peate  t. 
Dicken^  1  C.  M.  &  R.  422,  it  was  held,  that,  where  an  agreement  refers 
to  another  document,  so  that  the  two  papers  in  fact  form  only  one 
agreement,  it  is  sufficient  if  one  of  the  papers  only  hear  an  agreement 
stamp.  Here,  if  the  memorandum  endorsed  be  read,  it  will  be  wholly 
unintelligible  without  also  reading  the  agreement  to  which  it  refers  as 
^'  the  within-mentioned  agreement."  Whether  it  has  an  attesting  witness 
or  not,  is  altogether  immaterial.  [Parke,  B.  Ton  say  it  is  as  if  the  parties 
had  said, — the  within  is  our  agreement,  as  explained  or  altered  by  this 
memorandum  ?]  Exactly  so.  [Patteson,  J.  In  that  view,  it  would  be 
the  same,  whether  the  first  agreement  was  signed  or  not.]  Precisely. 
^Q,^-|  *"The  law,"  as  is  observed  by  Lord  Abinger  m  Beckham  y. 

^  Drake^  9  M.  &  W.  92,  ^'  makes  no  distinction  in  contracts, 
except  between  contracts  which  are  and  contracts  which  are  not  under 
seal.  I  recollect  one  of  the  most  learned  judges  who  ever  sat  upon  this 
or  any  other  bench,  being  very  angry  when  a  distinction  was  attempted 
to  be  taken  between  parol  and  written  contracts,  and  saying — *  they  are 
all  parol,  unless  under  seal/  If  they  are  written,  they  may,  indeed, 
require  to  be  stamped ;  but  it  is  the  act  of  parliament  which  makes  that 
distinction ;  the  common  law  makes  none."  A  will  or  codicil  containing 
a  devise  of  real  estates,  but  not  duly  witnessed,  is  good,  if  confirmed  by 
a  subsequent  codicil  having  the  proper  attestation,  though  the  latter 
document  be  in  no  way  annexed  to  the  will  or  prior  codicil,  and  although 
the  attesting  witnesses  to  the  latter  codicil  did  not  see  the  former  one,  or 
the  will, — provided,  it  would  seem,  that  the  instrument  that  is  relied  upon 
as  confirming  the  previous  one,  distinctly  refers  to  it :  UUerton  v.  Ver- 
non^ 1  Ad.  k  E.  423.  [Alderson,  B.  Suppose  the  memorandum  at 
the  back  recited  tde  agreement  in  hsee  verba^  must  the  plaintifis  have 
proved  both  f ]  Certainly  not.  At  all  events,  the  agreement  was  ad- 
missible as  a  document  which  the  defendants  had  admitted  to  be  binding 
on  them.  [Parke,  B.  We  wish  to  hear  the  other  side  upon  the  first 
point,  viz.  whether  the  memorandum  does  not  by  reference  incorporate 
in  it  the  first  agreement,  so  as  to  render  any  further  proof  of  it  unne- 
cessary.] 

«7.  Browrij  for  the  defendants  in  error.  If  the  defendants  in  error 
satisfy  this  court  that  Pearce  was  not  their  agent,  the  exception  cannot 
be  sustained,  and  the  court  will  give  such  judgment  upon  the  whole 
*Q121  ^^^^**^  as*the  court  below  should  have  given.     The  ruling  of  the 

-^  lord  chief  justice  was  wrong;  his  reasons  are  immaterial. 
[Parke,  B.  By  the  statute  of  Westm.  2,  anti,  907,(6)  we  are  bound  to 
give  judgment  according  to  the  exeeptionsJ]  The  learned  judge  admits 
the  memorandum  :  and  then  he  rules  that  the  agreement  cannot  be  read 
without  calling  the  attesting  witness  to  it.     [Rolpb,  B.    It  might  be 
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that  the  plaintiflfs  were  prepared  with  conclusive  evidence  <^f  Pearce's 
authority,  which  they  would  have  called  if  the  memorandum  had  not 
heen  admitted.  Patteson,  J.  You  did  not  except  to  the  reception  of 
the  memorandum,  on  evidence  of  the  agency  of  Pearce.] 

The  principle  contended  for  on  the  other  side,  does  not  apply  here. 
The  memorandum  at  the  back  of  the  agreement  was  properly  proved  by 
the  witness  who  attested  it,  and  who  clearly  was  not  intended  to  attest 
anything  but  the  memorandum.  When  it  became  necessary  for  the 
plaintiffs  to  prove  the  first  agreement,  they  were  bound  to  prove  it  in 
the  ordinary  way.  The  instance  suggested  by  one  of  the  court,  of  the 
first  agreement  being  recited  in  hsec  verba  in  the  endorsement,  does  not 
meet  the  difficulty  ;  for,  in  that  case,  the  attesting  witness  to  the  memo- 
randum would  attest  the  whole.  In  CHlhtt  v.  Abbott^  7  Ad.  &  E.  783, 
in  an  action  of  covenant  for  not  indemnifying  the  plaintiff*  against  lia- 
bilities incurred  by  him  as  trustee  under  a  former  dee<l,  to  which  the 
plaintiff  and  defendant  were  parties,  the  declaration  set  out  the  deed 
of  indemnity,  which  recited,  in  part,  the  deed  of  trust :  the  defend- 
ant pleaded  that  the  plaintiff  did  not  become  liable  by  reason  of 
his  having  been  trustee  under  the  trust  deed,  nor  was  the  loss  com- 
plained of  a  consequence  of  the  trusts,  or  of  the  plaintiff's  having  been 
such  trustee  as  aforesaid ;  upon  which  the  plaintiff  took  issue :  and 
*it  w-as  held  that  neither  the  form  of  the  issue,  nor  the  recital  in  r*Q-io 
the  deed  of  indemnity,  entitled  the  plaintiff  to  put  in  the  trust 
deed,  without  proof,  by  the  subscribing  witness,  of  its  execution. 
[Parke,  B.  Here,  the  original  agreement  is  ear-marked,  and  incorpo- 
rated in  the  memorandum.  Platt,  B.  Is  not  this  rather  like  the  case 
of  an  assignment  endorsed  on  a  lease,  with  a  covenant  by  the  assignee 
to  indemnify  the  assignor  against  breaches  of  covenant  in  the  original 
lease  ?]  That  would  stand  upon  a  totally  different  ground,  viz.  that  the 
party  took  an  interest  under  the  deed.  In  Starkie  on  Evidence,  vol.  1, 
p.  370,(a)  the  rule  is  thus  laid  down :  ^^  If  the  deed  or  instrument  pro- 
duced purport  to  have  been  attested  by  one  or  more  witnesses  whose 
names  are  subscribed,  the  party  must  call  at  least  one  of  the  witnesses. 
The  law  requires  the  testimony  of  the  subscribing  witness,  because  the 
parties  themselves,  in  selecting  him  as  the  witness,  have  mutually  agreed 
to  rest  upon  his  testimony  in  proof  of  the  execution  of  the  instrument, 
and  of  the  circumstances  which  then  took  place,  and  because  he  knows 
those  facts  which  are  probably  unknown  to  others.  So  rigid  is  this  rule, 
that  it  is  not  superseded,  in  the  case  of  a  deed,  by  proof  of  any  admis« 
sion  or  acknowledgment  of  the  execution  by  the  party  himself,  whether 
the  action  be  brought  against  the  obligor  himself,  or  against  his  assignees 
after  the  bankruptcy ;  nor  by  proof  of  an  admission  of  the  execution, 

(a)  And  see  Phillips  on  Evidence,  Vol.  II.  p.  201,  9th  edit. ;  Taylor  on  Evidence,  Vol.  II. 
p.  1197. 
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made  by  the  defendant  in  his  answer  to  a  bill  in  equity."  Here,  the 
recital  in  the  memorandum,  at  the  most,  only  amounts  to  an  admission 
of  the  defendants*  execution  of  the  first,  agreement.  [Coleriboe,  J. 
If  you  do  not  want  to  prove  the  execution  of  the  first  agreement,  the 
*^141  question  does  not  arise.  ^Alderson,  B.  It  is  not  a  mere 
admission  :  it  is,  in  effect,  a  new  agreement,  compounded  of  the 
twbJ]  The  privilege  of  examining  an  attesting  witness  is  an  important 
one,  and  one  of  which  a  party  is  not  on  light  grounds  to  be  deprived. 
[Erlb,  J.  What  reliance  can  be  placed  upon  the  recollection  of  an 
attesting  witness,  of  circumstances  occurring,  perchance,  many  years 
before  ?]  x^ 

Parke,  B.  We  are  unanimously  of  opini^  that  the  effect  of  the 
memorandum  endorsed  upon  thd  original  agree\nent  in  this  case,  was, 
to  incorporate  and  make  the  whole  one  new  agreement ;  and,  conse* 
quently,  that  there  must  be  a  venire  de  novo.  Venire  de  novo. 
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GONTAUfED    IN    THIS    VOLUME. 


ADDING  PLEAS. 
iSee  Practicb,  II. 

ADMINISTRATOR. 
»?«6  Executor. 

AFFIDAVIT. 
L  Of  Service  of  RuUm, 

•  Date.] — An  affidavit  of  aeryice  of  a  rule  to 
eompute,  alleging^  a  service  "on  the  day  of 
the  date  hereof/'  no  date  appearing  other- 
wiae  than  in  the  jurat,  ia  inaufficient.  Bed, 
qu48re,    Ahrahanu  v.  Dafison,        Page  622 

1  Service  on  Wift.] — Where  the  acrvice  ia 
upon  the  wife  of  the  party  at  hia  dwelling- 
houae,  the  affidavit  muat  ahow  where  the 
dwelling-houae  ia  aituate.  Ihid. 

IL  OnMotioM, 
Affidavita  cannot  be  read  (on  ahowing  cauae 
against  a  rule)  for  the  purpose  of  supplying 
alleged  omissions  in  the  notes  taken  by  the 
secondary  or  underaherifT,  where  no  affidavit 
has  been  used  on  moving  for  the  rule.  Colee 
V.  Bulman.  164 

AGREEMENT. 

See  Contract. 

EVIDBHCS,  IV.  V. 

AMENDMENT. 

1  Of  Nisi  Prius  Record,  under  3  <{•  4  TT.  4, 
e.  42,  «.  23. 

1,  In  assumpsit  upon  a  promise  of  marriage, 
the  declaration,  after  alleging  that  the  plain- 
tiiT  was  sole  and  unmarried,  and  resided  in 
parts  beyond  the  seas,  stated  that,  *'  in  con- 
sideration that  the  plaintiff,  at  the  requeat  of 
the  defendant,  would  go  to  L.  for  the  purpose 

VOL,  VI. — 71 


of  marrying  him,  the  defendant  promised  the 
plaintiff  to  marry  her  in  a  reasonable  time 
after  her  arrival  at  L." 

At  the  trial,  the  judge  gave  the  plaintiff  leave 
to  amend  the  declaration,  under  the  3  &  4 
W.  4,  c.  42,  a.  23,  by  stating  the  considera- 
tion thus — *'  in  consideration  that  the  plain- 
tiff, 80  then  being  aole  and  unmarried  as 
aforeaaid,  at  the  request  of  the  defendant, 
then  promised  the  defendant  to  marry  him, 
and  would  go  to  L.  for  the  purpoae  of  marry- 
ing him,  the  defendant,  and  v>ould,  within  a 
reasonable  time  of  her  arrival  there,  marry 
the  defendant,  he,  the  defendant,  promised  to 
marry  her  in  a  reaaonable  time  after  her  arri- 
val at  L." 

Hfid,  that  the  amendment  was  warranted  by 
the  statute.     Harvey  v.  Jokneton.  295 

2.  Hdd,  also,  that  the  authority  of  the  judge 
to  amend  at  the  trial,  is  not  affected  by  the 
circumstance  that  the  amendment  would  de- 
prive the  defendant  of  a  ground  of  motion 
in  arrest  of  judgment.  Ibid. 

3.  A  covenant  in  a  farming  lease  provided  that 
the  tenant  should,  during  the  demise,  con- 
sume and  convert  into  manure,  and  spread 
on  the  preknises,  all  the  turnips  and  green 
crops  of  all  kinds  grown  thereon ;  but,  that, 
in  caae  he  should  take,  or  sell  off  any  part 
thereof, — which  he  was  at  liberty  to  do, — 
then  that  he  should,  for  every  ton  of  any 
green  crop  taken  or  sold  off  from  the  pre- 
mises, bring  back  and  spread  thereon,  one 
ton  of  good  stable  manure,  within  three 
months  after  the  selling  or  taking  off  such 
green  crops,  &c. 

In  an  action  upon  this  covenant,  the  plaintiff 
set  out  the  first  part  only,  and  assigned  for 
breach,  that  the  defendant  carried  away  four- 
teen acrea  of  turnips,  without  converting  the 
aame  into  manure,  and  spreading  the  same 
on  the  demised  premises : — Held,  that  the 
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ooyenant  was  an  alternative  one,  and  that 
the  plaintifT  should  have  negatived  the  bring- 
ing back,  within  the  time  limited,  an  equiva- 
lent in  manure.    Riduird$,  Devisee,  v.  Bluek. 

437 

4.  Held,  also,  that  an  amendment  of  the  de- 
claration in  this  respect,  was,  with  reference 
to  the  state  of  the  record,  properly  refused  at 

.  the  trial.  Ibid, 

II.  Of  Pleas^See  Costs,  L 

APOTHECARY. 

Ctrtijieate, 

An  apothecary  who  has  obtained  a  certificate 
of  qualification  to  practise,  under  the  55  G. 
3,  c.  194,  8.  14,  may  recover  the  amount  of 
his  charges,  although  such  certificate  shtfws 
that  he  has  only  paid  to  the  Apothecaries' 
Company  the  lesser  fee  of  6/.  6«.,  for  a  coun- 
try certificate,  and  the  medicines  and  attend- 
ances were  furnished  in  London,— Hhe  insuf- 
ficiency of  the  certificate  not  being  specially 
pleaded.     Young  ▼.  Geigtr,  541 

APPRAISERS. 

The  •*  sworn  appraisers'*  by  whom  a  distress 
is  valued,  must  be  persons  reasonably  com- 
petent, but  need  not  be  profe9$ional  ap- 
praisers.   Soden  V.  Eyton,  427 

ARBITRAMENT. 
I.  Authority  of  Arbitrator. 
In  assumpsit  for  goods  sold  and  delivered, 
money  lent,  dec,  the  defendants  pleaded 
non  assumpsit  and  the  statute  of  limitations. 
The  cause  and  all  matters  in  difierence  were 
afterwards  referred,  upon  the  tPTms,  amongst 
others,  that  ''the  action  should  be  decided 
according  to  the  pleadings,  but  that,  under 
the  reference,  so  far  as  it  related  to  matters  in 
difierence,  the  plea  of  the  statute  of  limita- 
tions was  not  to  be  set  up  by  either  party." 
The  arbitrator  directed  a  verdict  to  be  en- 
tered for  the  plaintiflf  for  a  sum  excluding 
items  that  were  barred  by  the'  statute ;  and 
he  allowed  those  items  as  matters  in  difier- 
ence. The  court  refused  to  disturb  the 
award.    Slowman  v.  JViggim.  276 

II.  Delegation  of  Authority  by  Arbitrator. 
Pending  a  reference,  the  parties, — ^by  a  memo- 
randum to  which  the  arbitrator  was  an  as- 
senting party, — agreed  that  a  particular  por- 
tion of  the  account  in  dispute  between  them 
should  be  settled  and  adjusted  by  a  third 
person,  whose  report  was  to  be  adopted  by 
the  arbitrator  as  conclusive  evidence : — Held^ 
that  this  was  not  an  improper  delegation  of 
authority  by  the  arbitrator.    Sharp  v.  Novell. 

253 


IIL  Enlargement  of  Time  for  making  the 
Award. 
Time  allowed  to  Expire.]  -  The  court  jas  power 
under  the  3  &.  4  W.  4,  t.  42,  s.  39,  to  enhrge 
the  time  for  making  an  award,  where  the 
arbitrator,  to  whom  such  a  power  hu  been 
given,  has  inadvertently  omitted  to  exercise 
it.    Leslie  v.  Riehard»on.  378 

IV.  Atta'Ament  for  Dieobedienee  of  Award. 
An  attachment  will  not  be  granted  for  disobe- 
dience of  an  award,  unless  the  duty  to  be 
performed,  or  the  money  to  be  paid,  be  dis- 
tinctly ascertained  therein.  Grakam  v.  Dar- 
eey.  537 

V.  Order  under  statute  1  ({.  2  Viet.  e.  110, 1. 18. 

The  court  refused  to  make  an  order  under  the 
1  &  2  Vict.  c.  110,  s.  18,  for  the  payment  of 
a  sum  alleged  to  have  become  payable  under 
an  award,  where  the  money  was  not  ascer- 
tained to  be  due  and  payable  at  the  time  of 
the  making  of  the  award.  Atf. 

ASSESSED  TAXES. 
See  Bond,  I. 

ASSIGNMENT. 
See  Chose  m  Action. 

COPTRIGRT. 
IlfSOLVBNT  DbBTOK. 

ASSORTED  CARGO. 
See  SHirPiifo. 

ASSUMPSIT. 
See  Plsadiito,  I. 

ASSURANCE. 
See  IifSURAHC£. 

ATTACHMENT. 

I.  For  fraudulent  Discharge  of  Party  in  Exf 
cution. 

A.,  the  treasurer  of  a  loan  society,  took  secu- 
rities in  his  own  name :  having  ceaaed  to  be 
treasurer,  an  action  was  commenced  oo  be- 
half of  the  society  upon  a  security  so  taken 
in  A.*s  name,  and  prosecuted  to  execution 
under  an  indemnity  to  A.  ordered  by  the 
court.  A.,  colluding  with  the  defendant, 
discharged  him  firom  the  execution: — ^The 
court  granted  an  attachment  for  contempt 
against  A.    M*  Gregor  v.  Barrett.  S6? 

II.  For  Disobedience  of  on  Award. 
See  ARBITRAMElfT,  IV. 

ATTESTING  WITNESS. 

Set  COPTRIOBT. 

EviDiircE,  lY. 
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ATTORNEY. 
I.  Relation  of  Attorney  and  Client. 
A  count  in  aMumpsit  against  the  secretary  of 
a  joint-stock  company,  stated,  that,  on  the 
30ih  of  November,  1844,  it  wa$  agreed  by 
and  between  the  plaintiff  and  the  company, 
that,  from  the  1st  of  January  then  next,  the 
plaintiff,  as  the  attorney  and  solicitor  of  the 
company,  should  receive  and  accept  a  salary 
of  1002.  per  annum,  in  lieu  of  rendering  an 
annual  bill  of  costafor  general  business  trans- 
acted by  him  lor  the  company,  and  should 
and  would  for  such  salary  advise  and  act  for 
the  company  on  all  occasions  in  all  matters 
connected  with  the  company,  with  certain 
exceptions.  The  count  then  proceeded  to 
state,  that,  the  said  agreement  being  so 
made,  in  consideration  that  the  plaintiffhad, 
at  the  request  of  the  company,  promised  the 
company  to  perform  and  fulfil  the  same  in 
all  things  on  his  part,  the  company  promised 
to  perform  and  fulfil  the  same  in  all  things 
on  their  part,  and  to  retain  and  employ  him 
as  tuck  attorney  and  eolieilor  of  the  com- 
pany on  the  terms  aforesaid  ;  and  alleged  for 
breach,  that  the  company  did  not  nor  would 
continue  to  retain  or  employ  the  plaintiflf  as 
such  attorney  or  solicitor  on  the  terms  afore- 
said, but  wrongfully  and  without  any  reason- 
able cause  dismissed  and  discharged  him 
from  such  employment  and  retoiner,  and 
thenceforward  refused  to  retain  or  employ 
him  as  such  attorney  or  solicitor : — Held, — 
reversing  the  judgment  of  the  Common 
Pleas,— that  the  count  was  good  after  ver- 
dict ;  for,  that  it  sufficiently  alleged  an  agree- 
ment by  the  company  creating  the  rela- 
tion of  attorney  and  client,  and  a  promise 
to  continue  that  relation  at  least  for  a  year ; 
and  that  the  subsequent  allegation, — of  a  pro- 
mise to  "retain  and  employ"  the  plaintiff  as 
such  attorney  and  solicitor, — was  mere  redun- 
dancy of  expression.    Elderton  v.  Emmens. 

Page  160 
II.  Ddivery  of  BUI. 

1.  To  duLTge  a  Committee-man  of  a  Joint-stock 
Company.] — In  an  action  by  the  solicitors  of 
a  proposed  railway  company,  against  A.,  a 
member  of  the  provisional  committee,  for 
work  done  by  them  for  the  company,  before, 
whilst,  and  after  A.  was  a  member,  a  deli- 
very of  a  signed  bill,— addressed  to  the  com- 
mittee,— to  B.,  an  earlier  member  of  the  com- 
mittee, at  his  place  of  business,  and  contain- 
ing some  items  incurred  before  A.  became 
a  member,  is  not  a  sufficient  delivery  within 
the  statute  6  &  7  Vict.  c.  73,  s.  37,  to  charge 
A.    Edwards  v.  Lawless.  329 

2.  In  1845,  certain  persons,  one  of  whom  was 
the  defendant,  formed  themselves  into  a  com- 
mittee for  establishing  a  railway  company. 
They  took  offices  in  Moorgate  Street,  where 


a  brass  plate  was  put  up  with  the  name  of 
the  company  engraved  thereon.  In  Novem- 
ber, 1845,  the  company  was  provisionally 
registered.  In  January,  1846,  the  scheme 
was  abandoned,  and  the  defendant  interfered 
no  further  with  it.  A  sub-committee  was 
afterwards  appointed  (by  whom  it  did  not  ap- 
pear), for  the  purpose  of  ascertaining  and 
arranging  the  claims  upon  the  committee- 
men. And,  in  September,  1846,  the  plain- 
tiff,— a  local  attorney  and  agent  of  the  com- 
pany,— delivered  a  signed  bill  at  the  office 
in  Moorgate  Street,  addressed  to  *Mhe  provi- 
sional committee  of  the  company.'*  Held, 
by  Wilde,  C.  J.,  and  V.  Williams,  J.,  that 
this  was  not  a  sufficient  delivery  at  the 
"office  of  business*'  of  the  defendant,  to 
charge  him  within  the  6  &  7  Vict.  c.  73,  s.  37. 
Per  Coltman,  J.,  and  Manle,  J.,  that  it  was. 
Blandy  v.  De  Burgh.  623 

III.  Taxation  of  Costs. 
Judgment  under  6  f-  7  Vict.  c.  73,  s.  43.]  — 
Upon  the  application  of  the  client,  a  judge's 
order  was  made  referring  a  bill  of  costs  to  be 
taxed,  without  prejudice  to  the  client's  dis" 
puling  the  retainer,  and  restraining  the  attor- 
neys from  commencing  or  prosecuting  any 
action  or  suit  touching  their  demand  pending 
such  reference.  There  was  no  undertaking 
on  the  part  of  the  client,  nor  any  order  upon 
him,  to  pay  what  should  be  found  due.  At 
the  request  of  both  parties,  thjB  master  enter- 
tained and  decided  the  question  of  retainer ; 
and  he  gave  his  allocatur  for  the  balance  due, 
and  for  the  costs  of  the  taxation : — Held,  that 
the  decision  of  the  master  upon  the  question 
of  retainer  was  conclusive ;  and  that  the 
attorneys  were  entitled  to  have  judgment 
entered  up  for  them  for  the  amount,  under 
the  6  &  7  Vict.  c.  73,  s.  43.    lawless,  in  re. 

123 
And  see  New  Soitth  Wi^es. 

.   AWARD. 
See  ARBrrKAMiHT. 


BANKER. 
Bond  for  faithful  Service  of  Clerk. 
The  defendant  entered  into  a  bond,  as  surety, 
for  the  due  and  faithful  performance  by  one 
C.  of  his  duty  as  clerk  to  a  provincial  bank. 
C.  being  sent  by  the  manager  of  the  -bank, 
at  the  request  of  a  customer,  tu  his  residence, 
about  eleven  miles  distant  from  the  bank, 
for  the  purpose  of  receiving  a  large  sum  of 
money  to  be  placed  to  his  account, — a  con- 
siderable portion  of  it  being  in  gold  and  silver, 
—on  his  way  back  dropped  the  money  from 
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hiB  pocket,  and  lost  it: — Held,  that  the 
money  was  received  by  C.  in  the  course  ot' 
hia  empioyment,  as  clerk  to  the  bank  ;  that 
the  defendant  was  liable  as  surety,  notwith- 
standing the  finding  of  the  jury,  that  it  was 
not  the  cnstom  for  bankers  in  that  part  of 
the  country  to  send  for  their  customers' 
money  in  the  manner  adopted ;  and  that  the 
loss  of  the  money  was  primd  facie  eridence 
of  gross  negligence  oo  the  part  of  C.  Mel- 
viUt  V.  Doidge,  450 

BARON  AND  F£ME. 
Set  Husband  akd  Win. 

BILL  OF  EXCEPTIONS. 
See  WftiT  OF  Ekkor,  I. 

BILL  OF  EXCHANGE. 

I.  AeeepUmee  or  Endonement  **per  Proeura' 
turn" 

The  acceptance  or  endorsement  of  a  bill  of  ex- 
change expressed  to  be  *'  per  procuration/' 
is  a  notice  to  the  endorsee  that  the  party 
so  accepting  or  endorsing,  professes  to  act 
under  an  authority  from  some  principal,  and 
imposes  upon  the  endorsee  the  duty  of  ascer- 
taining that  the  party  so  accepting  or  endors- 
ing, is  acting  within  the  terms  of  such  au- 
thority.   Alexander  ▼.  Mackenzie,  766 

II.  Form  of  Promistory  Note. 

1.  Although  no  precise  form  of  words  is  neces- 
sary to  constitute  a  promissory  note,  still  it 
ought  to  have  all  the  essentials  of  a  (unilate- 
ral) contract.     Gay  v.  Lander.  336 

2.  A  note  payable  to  the  maker's  own  order,  is 
not,  per  «e,  a  negotiable  instrument  within 
the  3  &  4  Anne,  c.  9,  s.  1 :  a  payee  must  be 
expressly  named,  or  must  appear  by  neces- 
sary implication.  Ibid. 

3.  But,  when  a  notf  in  that  form  is  endorsed 
in  blank,  and  put  in  circulation  by  the 
maker,  it  becomes,  in  eflect,  a  note  payable 
to  the  bearer.  *  Ibid. 

4.  The  describing  of  such  an  instrument,  after 
endorsement,  as  a  promissory  note,  and  as 
having  been  endoned  to  the  plaintiff,  though 
it  may  be  ground  of  demurrer,  is  no  ground 
for  arresting  judgment.  Brown  v.  De  PTi'n- 
ton.  Ibid. 

5.  The  declaration  stated  that  the  defendant 
mde  a  promissory  note  in  writing,  and  there- 
by promised  to  pay  to  the  order  of  him,  the 
defendant,  500/.,  and  endorsed  the  said  note 
to  Smith  &  Co.,  who  endorsed  it  to  the 
plaintiff: — Held,  that,  as  against  the  maker 
and  endorser,  this  was  a  Tslid  promissory 
note  payable  to  Smith  6l  Co.  or  order ;  and 
that,  although  the  count  might  have  been 
open  to  a  special  demurrer,  f<^  not  setting 
out  correctly  the  legal  effect  of  the  instru- 


ment, tiiere  wss  no  ground  for  a  motion  is 
urresi  ot  judgment.     Gay  v.  Lander.      Aid. 

III.  Party  described  hy  Initials. 

1.  To  a  connt  by  an  endorsee  against  the  ac- 
ceptor of  a  bill  of  exchange,  the  defendanl 
pleaded,  that  the  drawer* a' endorseneDt  wm 
in  blank ;  that,  when  the  bill  became  ptya- 
ble,  and  thence  until  the  making  of  the 
agreement  after  mentioned,  the  bill  wss  law- 
fully, held  by  one  I.  Sbskspeare  Williams  for 
value ;  that,  whilst  I.  Shakspeare  Williams 
was  the  lawful  holder  thereof,  it  was  agreed 
between  the  defendant  and  the  said  I.  Shak- 
speare Williams,  that  the  defendant  shoald 
pay  him  101.,  part  of  the  amount  of  the  bill, 
in  cash,  and  should  deliver  him  his  the  de- 
fendant's promissory  note  for  15Z.  lis.,  st 
three  months'  date,  for  the  residue ;  that, 
afterwards,  and  whilst  the  said  I.  Shakspesrs 
Williams  was  the  lawful  holder,  and  after 
the  bill  became  due,  and  before  the  plaintiff 
became  possessed  of  it,  or  had  any  title  in 
respect  of  it,  the  defendant,  in  pursuance  of 
the  agreement,  paid  the  101.  to  L  Shakspesrs 
Williams,  and  made  and  delivered  to  him  a 
note  for  152.  15s.,  and  paid  the  same  when 
due;  that  the  bill  was  oveidae  when  the 
plantifT first  took  and  received  it,  and  before 
the  plaintiff  had  any  title  in  oi  to  the  same ; 
and  that  the  defendant  had  not,  nor  had  he 
at  any  time  had  knowledge  of  the  first  or 
christian  name  of  the  said  I.  Shakspesre 
Williams  otherwise  or  to  a  greater  extent 
than  as  set  forth  by  the  said  initial  letter,  nor 
had  the  defendant  been  able  to  obtain  know- 
ledge of  the  said  first  name  otherwise  or  to 
a  greater  extent  than  as  aforesaid,  although 
he  had  made  due  and  proper  inq  nines  in  that 
behalf: — Held,  that  the  plea  sufficiently  al- 
leged that  Williams  had  a  legal  interest  in 
the  bill,  and  that  the  bill  was  paid,  when  due, 
to  the  lawful  holder.  Lomax  y.  LandeUs.  577 

2.  Held  also, — on  special  demurrer, — that  the 
christian  name  of  Williams  waa  aufficiently 
alleged.  Jbid. 

IV.  Plea  of  Want  of  Consideration. 
L  To  a  count  against  the  msker  of  a  promis- 
sory note,  payable  on  demand,  the  defendant 
pleaded — that,  at  the  time  of  the  making  of 
the  note,  the  plain tifl^  was  illegally  possessed 
of  goods  of  the  defendant,  and  wrongfully 
detained  the  same,  without  any  right  or  title 
so  to  do,  and  refused  to  give  them  op  unless 
the  defendant  would  make  and  deliver  to 
him  a  promiasory  note  for  20/.,  payable  on 
demand ;  that  the  defendant,  in  order  to  re- 
gain possession  of  his  goods,  and  for  no  other 
purpose,  made  and  delivered  to  the  plaintiff 
the  note  in  that  count  mentioned ;  and  tha< 
except  as  before  mentioned,  there  neve 
was  any  value  or  consideration  whatever  fo- 
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the  making  of  the  note  -.--Held,  per  Colt- 
man,  J.,  and  Maulc.  J.,  rfttWtaitte  V.Williams, 
J.,  that  the  plea  waa  bad,  for  not  ahowing 
the  circamatancea  under  which  the  plaintiff 
became  poaaeased  of  the  gooda,  and  nega- 
tiving any  colour  or  pretence  of  right  in  the 
plaintiff  to  detain  them.    Ream*  v.  Vurell. 

596 
2.  A  further  pleaatated  that  there  ^-ere  certain 
accounts  between  the  plaintiff  and  the  de- 
fendant, upon  which  the  plaintiff  alleged  that 
a  balance  waa  due  to  him ;  that  thereupon 
the  defendant,  at  the  request  of  the  plaintiff, 
and  on  the  faith  of  such  allegation,  made  and 
delivered  to  the  plaintiff  the  note  in  the  first 
count  mentioned,  for  and  on  account  of  the 
aaid  alleged  balance ;  that  the  note  was  made 
and  delivered  to  the  plaintiff  on  tlie  condition 
that  he  should  not  demand  payment  thereof 
unlesa  it  should  appear  that  such  balance  waa 
due  ;  that,  at  the  time  of  the  making  of  the 
note,  there  waa  not  any  balance  or  sum  of 
money  whatever  due  from  the  defendant  to 
the  plaintiff,  nor  was  the  defendant  then  in- 
debted to  the  plaintiff  in  any  sum  of  money 
whatever ;  and  so  the  defendant  aaid,  that, 
except  at  aforesaid,  there  never  wos  any  value 
or  consideration  whatever  for  the  making  of 
the  aaid  note :— HeZd,  that  the  plea  was  a 
good  plea  of  want  of  consideration.        Ibid. 

3.  Heldj  also,  that  the  agreement  therein  alleged 
did  not  negative  the  absolute  contract  slated 
in  the  note.  Jhid, 

4.  Held,  also,  that  it  was  not  necessary  that  the 
plea  should  allege  that  the  agreement  not  to 
enforce  the  note,  if  no  debt  were  due,  was 


m  writmg. 


Jbid, 


V.  Secondary  Emdencs,  toAere  Bill  destroyed, 
I  Upon  a  plea  of  nan  acceptavit  in  an  action  by 
endorsee  against  the  acceptor  of  a  bill  of  ex- 
change,—the  plaintiff  having  proved  that  the 
bill  waa  destroyed : — Held,  that  secondary 
evidence  of  its  contents  waa  admissible. 
Blachie  v.  Pidding.  196 

2.  (iuare,  whether,  to  be  available  aa  an  an- 
awer  to  an  action  at  law,  the  non-production 
of  the  bill  when  payment  waa  demanded, 
should  not  be  pleaded  specially.  Ibid, 

And  see  Husband  and  Wife. 
Plbadino,  I.  iiu 

BOND. 
T.  Allegation  of  Request  and  Non-payment, 
In  debt  on  bond,  the  declaration  stated  that  the 
defendants  and  one  L.  acknowledged  them- 
selves to  be  bound  to  the  plaintiffs  in  8000/.  to 
be  paid  to  the  plaintiffs,  or  to  one  W.  £.,  on  re- 
quest, and  that  thereby  and  by  reason  of  the 
non-payment  thereof  an  action  had  accrued, 
&c. : — Held,  that  it  was  unnecessary  to  al- 
lege a  request,  and  that  non-payment  to  W. 


E.  waa  sufficiently  shown.    Kepp  v.  Wig- 
gett,  280 

II.  Oyer  of  Bond  and  Condition, 

1.  The  defendants  set  out  the  bond  and  condi- 
tion on  oyer,  and  pleaded  general  perform- 
ance by  thetn.  The  condition  was,  that  L. 
and  the  defendants,  or  either  of  them,  should 
duly  pay  all  such  sums  assessed  and  collected, 
or  which  thereafter  might  be  asaessed  and  be 
to  le  collected,  by  L.,  as  a  collector  of  pro- 
perty-tax ;  and  that  L.  ahould  duly  demand 
the  sums  assessed,  and  in  cose  of  non-pay- 
ment, duly  enforce  the  powers  of  the  act 
against  defaultera : — Held,  that  the  ptea  was 
bad,  for  averring  performance  generally,  in- 
stead of  showing  what  was  done  in  perform 
ance  of  the  condition  ;  and  also  for  not  show- 
ing  performance  by  L.  as  well  aa  by  the  de- 
fendants.    Keppx.  Wiggett.  280 

2.  The  bond  and  condition  having  been  incor- 
rectly set  out  by  the  defendants  on  oyer,  the 
plaintiffs  set  them  out  correctly,  and  prayed 
that  they  might  be  enrolled,  and  then  de- 
murred, on  the  ground  of  the  defective  oyer 
in  the  plea: — Quarcj  whether  that  was  the 
proper  course,  or  whether  the  plaintiflb  should 
have  moved  to  set  aside  the  plea.  Ibid. 

3.  Semble,  that  the  effect  of  the  enrolment  was, 
to  make  the  bond  and  condition,  as  enrolled, 
a  part  of  the  declaration.  Ibid. 

III.  For  faithful  Service  of  Banker's  CUrk-- 
See  Banker. 

BUILDING  SOCIETY. 
I.  Securities  of. 

1.  Stamp- Duty.]  — Mortgages  and  other  securi- 
ties given  to  the  trustees  of  building  socteties 
established  under  the  6  &  7  W.  4,  c.  32,  are 
exempt  from  atamp-duty.     Walker  v.  Giles, 

662 
And  see  Barnard  v.  Pilsworth,  p.  698  (a). 

2.  Construction  of  Dwd]— By  an  indenture 
between  A.  and  B.,  holders  of  shares  in  a 
benefit  building  society,  and  C.  and  D.,  trus- 
tees of  the  society, — reciting,  amongst  other 
things,  the  formation  of  the  society,  that  A. 
and  B.  were  entitled  to  a  certain  sum  out  of 
the  funds  thereof  in  respect  of  their  shares 
therein,  and  that,  for  the  security  of  all  the 
payments  to  become  due  in  respect  of  the 
said  shares,  A.  and  B.  had  agreed  to  execute 
the  assurance  thereby  made, — A.  and  B.  con- 
veyed certain  premises  to  C.  and  D.  as  such 
trustees,  upon  trust  to  permit  A.  and  B.  to 
receive  the  rents  until  default  in  payment  of 
their  contributions ;  with  a  power  to  C.  and 
D.,  and  the  trustees  for  the  time  being  of  the 
society,  to  appoint  a  person  to  receive  the 
rents,  in  case  of  default,  and  n  power  of  sale 
in   the  like  event,  Slc.    The  deed  also  con- 


tained a  clause  whereby  A.  and  B.  agreed 
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"  to  become  tenants  of  the  parties  thereto  of 
the  second  port,  and  to  the  trustees  for  the 
time  being  of  the  society,  of  the  premises 
thereby  demised, thenceforth  during  their  will, 
at  the  net  yearly  rent  of  200/.,  payable  on  the 
usual  quarter  days :'' — Held,  that  this  inden- 
ture did  not  operate  as  a  demise,  so  as  to 
sustain  an  avowry  alleging  a  tenancy  under 
the  trustees  at  the  yearly  rent  of  200/. 
Walker  v.  GUcm,  ,     662 

II.  Proof  of  Rules. 
Quare,  whether  the  rules  of  the  society  were 
properly  proved,  by  the  production,  from  the 
custody  of  the  trustees,  of  the  book  kept  by 
the  society,  and  containing  a  certificate  by 
the  barrister,  pursuant  to  the  10  G.  4,  c.  56, 
and  6  &,  7  W.  4,  c.  32.  Jbid. 


CARRIER. 

Liability  of. 
A  declaration  in  case  against  a  steamboat  com- 
pany for  refusing  to  receive  the  plaintiifas  a 
passenger,  stated  that  the  defendants  were 
common  carriers  of  psssengers  for  hire  from 
Southampton  to  a  place  beyond  the  seas,  to 
wit,  &c.  Plea, — that  the  defendnnts  were 
not  common  carriers  of  passengert  for  hire, 
tnodo  etformd: — Held,  that  this  pica  put  in 
issue  only  the  fact  of  the  defendants  being 
common  carriers  of  passengers  from  and  to 
the  places  named,  without  reference  to  the 
question  whether  the  custom  of  the  realm 
extended  to  a  carrying  beyond  the  seas. 
BeneU  v.  The  Peninaular  Steamboat  Com- 
pony.  775 

CASE. 
See  Carrier. 
Pleadino,  III. 

CERTIFICATE. 
BWer  etat.  43  Elit.  e.  6,  $.  2,— See  Costs,  III. 

CHARTER-PARTY. 
Construction  of— See  SBiPpmo. 

CHOSE  IN  ACTION. 
Assignability  of,  p.  290  (a). 

CHRISTIAN  NAME. 
See  Bill  of  Exchaitge,  III. 

COAL-MINES. 
Power  to  lease — See  Devise,  4. 

COLLECTOR  OF  TAXES.     • 
See  Bond,  I. 

COLLUSION,  p.  600(1). 


COMMON  CARRIER. 
iSee  Carrier. 

CONDITION,  p.  672(11). 

CONDITION  PRECEDENT. 
See  VsMDOR  and  Pi7Rchasee. 

CONTEMPT. 
See  Attachment. 


CONTRACT. 
I.  Construction  of. 
On  sale  of  a  Farm.] — Upon  a  contract  for  the 
sale  of  a  farm,  it  was,  by  a  letter  signed  by 
both  parties,  referred  to  a  vainer  to  ascertain 
and  certify  the  amount  of  the  following  par- 
ticulars,—** first,  the  seed  wheat  and  vetches 
sown  on  the  several  fields  of  A.*s  late  farm 
at  Bampton  previous  to  December  25, 1647 
(the  day  possession  was  given  to  the  pur- 
chaser),—secondly,  the  labour  of  ploughing 
and  sowing  the  same, — thirdly,  the  quantity 
and  cost  price,  at  the  kiln,  of  the  lime  carried 
on  the  said  farm  since  Michaelmas,  1847, 
but  not  the  cost  of  carriage, — fourthly,  the 
value  of  the  hay  left  on  the  farm  at  Christ- 
mas, 1847.  All  the  above  are  to  be  paid  for 
by  Mr.  B.  We  mutually  agree  to  abide  by 
your  valuation."  The  valuer  having  allowed 
a  certain  sum  for  three  ploughinga  oft  portion 
of  the  land,  a  certain  other  sum  for  lime,  and 
a  certain  other  sum  for  ••  working  out  and 
burning  stroyle,"— the  court  dechned  to  in- 
terfere.    Branscombe  v.  Roweliffe.  523 

II.  Contrary  to  Statute  or  to  PuUic  Policy. 

1.  An  agreement  entered  into  for  the  purpose 
of  enabling  one  of  the  parties  to  it  to  contra- 
vene a  statute  passed  for  the  protection  of 
public  morals,  cannot  be  enforced  in  a  court 
of  law.     Ritchie  V.  Smith.  462 

2.  An  agreement,  the  object  of  which  is,  to 
enable  an  unlicensed  person  to  sell  excisable 
liquors,  contrary  to  the  9  G.  4,  c.  61,  is,  on 
this  ground,  illegal.  Jbid. 

3.  An  agreement  having  for  its  object  the  car- 
rying  on  a  trade  in  contravention  of  the  ex- 
cise laws,  is  illegal :  per  Maule,  J.         Jbid 

And  see  County  Court,  II. 
Partners. 

COPYRIGHT. 
Assigntncnt  of. 
Attestation. — ^To  entitle  a  party  to  maintain  aa 
action,  as  assignee,  for  the  infringement  of 
copyright  in  a  song,  under  the  8  Anne,  c.  19. 
8.  1,  there  must  have  been  an  assignment  of 
the  copyright  by  an  instrument  in  writing 
attested  by  two  witnesses.   Vatndson  v.  Baku. 

456 
And  see  Special  Verdict. 
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COSTS. 
I.  0/  litneudmeut  of  Pleas, 
The  defendant  obtained  leave  to  amend  a  plea, 
and  to  add  another,  upon  the  terms  of  paying 
the  costs  of  the  amendment  and  of  the  ap- 
plication, but  afterwards  declined  to  avail 
himself  of  the  rule.  The  court  refused  to 
make  a  rule  ordering  him  to  pay  such  costs. 
Field  V.  Sawyer.  71 

II.  Delivery  and  Taxation  of  Bill, 
See  Attorney,  II.,  III. 

III.  Certificate  under  43  Eliz,  e.  6,  s.  2. 

In  covenant,  102.  was  paid  into  court  upon  one 
breach,  which  sum  the  plaintiff  accepted. 
The  plaintiflT  obtained  1«.  damages  on  an- 
other breach.  I'he  j udge  certified ,  under  the 
43  Eliz.  c.  6,  s.  2,  **  that  the  jury  in  this  cause 
found  a  verdict  for  It.  and  no  more  f ' — Held, 
that  the  plainiifT  was  entitled  to  costs,  not- 
withstanding this  certificate.  Richards,  Exe- 
cutor, V.  Blttek,  443 

IV.  Suggestion  under  9  ({•  10  Viet.  c.  95,  8, 129. 
See  County  Court,  III. 

COUNTY  COURT. 
I.  Jurisdiction  of. 

Title  to  Corporeal  or  Incorporeal  Hereditaments 
coming  in  Question..] — To  oust  the  jurisdic- 
tion of  the  county  court,  by  reason  of  the 
proviso  in  the  9  &  10  Vict.  c.  95.  s.  58,  that 
the  court  shall  not  have  cognisance  of  any 
action  *'  in  which  the  title  to  any  corporeal 
or  incorporeal  hereditaments  shall  be  in  ques- 
tion,** the  claim  set  up  must  be  a  bond  fde 
claim,  and  the  right  claimed  must  be  a  right 
capable  of  existing  in  point  of  law.  Hoyd  v. 
Jones.  81 

II.  Expenses  of  fitting  up  Court-house,  <(«. 

The  defendant,  the  clerk  of  a  county-court 
established  under  the  9  &  10  Vict.  c.  95,  em- 
ployed the  defendant  to  fit  up  a  court-house 
and  offices.  It  having  been  left  to  the  jury 
to  say  whether  or  not  the  defendant  con- 
tracted on  the  footing  of  personal  liability, 
and  they  having  found  for  the  plaintiflT,  the 
court  declined  to  enter  a  nonsuit, — the  de- 
fendant's personal  liability  not  being  ex- 
cluded by  his  position  as  clerk  of  the  court, 
or  negatived  by  the  nature,  or  by  the  terms, 
of  the  particular  contract.  Auty  v.  Hutchin- 
son, 266 

ni.  Suggestion  to  deprive  a  Plaintiff  of  Costs. 

Affidavit,] — 1.  To  entitle  a  defendant  to  enter 
a  suggestion  to  deprive  the  plaintifl* of  costs, 
under  the  10  &  11  Vict.  c.  Ixxi.  (the  London 
local  court  act),  it  must  be  shown  distinctly 
that  the  plaintifl*,  at  the  time  of  commencing 
the  action,  dwelt  within  twenty  miles  of  the 
defe  ndant*  s  ;)2ace  of  abode.  Peterson  v.  Davis. 

235 


2.  A  prima  facie  case  on  the  part  of  the  defend- 
ant, is  sufficient  to  entitle  him  to  enter  a  sug- 
gestion.    Hayton  v.  Fish.  568 

Form  of  Suggestion.] — A  suggestion  that  the 
plaintilb  did  not  dwell  more  than  twenty 
miles  from  the  place  where  the  defendant  car' 
ried  on  his  business, — was  held  bad,  on  de- 
murrer.    Peterson  v.  Davis.  235 

Application  at  Chambers.]  — A  previous  applica- 
tion to  a  judge  at  chambers  for  leave  to  enter 
a  suggestion,  does  not  preclude  the  defend- 
ant from  afterwards  applying  to  the  court,  up- 
on the  same  or  upon  amended  affidavits.  Ibid, 

COVENANT. 
Alternative  Covenants. 

Farming  Ijease.] — 1.  A  covenant  in  a  farming 
lease  provided  that  the  tenant  should,  during 
the  demise,  consume  and  convert  into  ma- 
nure, and  spread  on  the  premises,  all  the 
turnips  and  green  crops  of  all  kinds  grown 
thereon ;  but,  that,  in  case  he  should  take, 
or  sell  ofl"  any  part  thereof, — which  he  was 
at  liberty  to  do, — then  that  he  should,  for 
every  ton  of  vetches  or  of  any  green  crop 
which  should  be  taken  or  sold  ofl*  from  the 
premises,  bring  back  and  spread  thereon, 
one  ton  of  good  stable  manure,  within  three 
months  after  the  selling  or  taking  off  such 
green  crops,  &c. 

A  declaration  upon  this  covenant  set  out  thn 
first  part  only,  and  assigned  for  breach,  that 
the  defendant  carried  away  fourteen  acres  of 
turnips,  without  converting  the  same  into 
manure,  and  spreading  the  same  on  the  de- 
mised premises : — 

Held,  that  the  covenant  was  an  alternative  one, 
and  that  the  bringing  back,  within  the  time 
limited,  of  an  equivalent  in  manure,  should 
have  been  negatived.  Richards,  Devisee,  v. 
Blueh.  437 

2.  Held,  also,  that  an  amendment  of  the  de- 
claration in  this  respect,  was,  with  reference 
to  the  state  of  the  record,  properly  refused  at 
the  trial.  Ibid, 

CUSTODIA  LEGIS. 
See  Belcher  v.  Patten,  p.  608 ;  and  see  p.  610  (<^. 

CUSTOM. 
Evidence  of-^See  Sbiffing. 


DECREES. 

Of  Courts  of  Equity. 

Lien  of,  upon  land,  p.  513  (b). 

DEMISE  AT  WILL,  p.  702,  il 

DEMURRER. 
See  Pleading,  IV. 
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DEVISE. 
Conttruction  of, 
1.  Inamtigteut  Ditpotitiont.]  —  The  testator, 
W.  B.,  by  a  testamentary  paper,  dated  the  5th 
of  October,  1837,  and  duly  executed  and  at- 
tested, gave,  devised,  and  bequeathed  "all 
his  estate  and  effects,  both  real  and  personal 
or  miied,  to  certain  persons,  and  to  the  sur- 
vivor of  them,  and  the  heirs,  executors,  and 
administrators  of  the  survivor  of  them,  in 
trust  to  divide  the  same  between  the  three 
boys  of  W.  West  and  Caroline  Simmons,  at 
their  respective  ages  of  twenty-one  years ; 
the  same  to  be  vested  interests." 

A  second  testamentary  paper,  dated  the 
13th  of  April,  1838,  and  duly  executed  and 
attested,  was  as  follows : — "  Thit  it  the  last 
toill  of  me,  W.  B.,  of.  Sec.  I  give  and  be- 
queath all  my  estate  and  effects  as  hereafter 
mentioned,  viz.,  all  my  household  goods  at 
N.  to  Caroline,  the  daughter  of  W.  and  F. 
Simmons,  for  ever.  I  also  give  all  my  real 
estate,  as  well  freehold,  copyhold,  or  lease- 
hold, to  the  said  Caroline  Simmons,  for  her 
life ;  and,  after  her  decease,  to  W.  West,  for 
the  term  of  his  life ;  and,  after  both  their  de- 
ceases, to  W.  and  G.  West,  the  sons  of  the 
first-named  W.  West  [•  and  their  heirs,  exe- 
cutors, and  administrators,  for  ever*  being 
struck  out] ,  or  all  my  interest  therein,  during 
the  term  of  their  natural  lives,  and  to  the 
survivor  of  them,  for  their  life :  and  then,  as 
to  all  my  copyhold  estate  of  B.,  to  the  Rev. 
H.  Budd,  and  his  heirs,  for  ever,  subject  to 
the  payment  of  500/.  to  Caroline  Simmons, 
and  500Z.  to  the  said  W.  West  first  named, 
as  soon  as  the  said  H.  Budd  shall  come  into 
possession  thereof,  or  within  one  year  after." 
Appended  to  this  was  a  codicil,  by  which 
the  testator  appointed  Caroline  Simmons 
and  W.  West,  the  father,  executnx  and  ex- 
Acutor  thereof. 

A  third  testamentary  paper,  dated  Novem- 
ber, 1839,  and  also  duly  executed  and  at- 
tested, was  as  follows:—"  This  is  the  last 
will  and  testament  of  me,  the  undersigned 
W.  B.,  of,  &^.,  relating  to  all  my  fredMd 
and  copyhold  lands,  tenements,  and  heredita- 
ments, and  all  my  real  estate  whatsoever, 
which  I  hereby  give,  devise,  and  bequeath, 
to  the  intent  that  the  rents,  issues,  and  pro- 
fits thereof  may  be  divided  into  three  equal 
parts,  shares,  and  proportions,— one  third 
whereof  I  give  and  devise  to  Caroline,  the 
daughter  of  W.  and  F.  Simmons,  for  her 
natural  life,  subject  to  an  annuity  of  501.  per 
annum  payable  to  her  mother  F.  Simmons, 
during  her  life.  Then,  as  to  the  other  two 
thirds  of  the  said  rents,  issues,  and  profits,  1 
hereby  direct  the  said  annual  rents  and  pro- 
fits to  be  paid  to  all  the  children  of  W.  West, 
or  that  he  be  permitted  to  receive  the  annuai 


rents,  issues,  and  profits  of  my  said  freehold 
and  copyhold  estates,  for  the  use  and  main- 
tenance, education,  dec.,  of  all  his  said  chil 
dren  until  their  arrival  at  the  age  of  twenty 
one  years."  And  W.  West  was  appointed 
executor,  "  so  far  as  the  same  is  necessary  to 
the  performance  of  the  trusts  relating  to  my 
real  estate." 
The  testator  died  in  August,  1840. 
W.  West,  in  the  three  several  lestamen- 
tary  papers  named,  had  four  children,  bom  in 
the  testator's  lifetime,  viz.,  three  sons,  Wil- 
liam, George,  and  Frederick,  and  a  daughter, 
Ann: — 

^eW,— first,  that  the  instrument  execu- 
ted in  November,  1839,  was  the  only  oae 
which  had  any  validity  as  fiu-  as  concerned 
the  legal  rights  of  the  parties : 

Secondly,  that  Caroline  Simmons  (and  her 
husband)  took  no  legal  estate  or  interest  in 
the  real  property  devised;  and  that  W. 
West,  the  father,  took,  at  law,  (as  trusteej 
an  estate  in  fee  in  one  undivided  third  psrt 
of  the  real  estate,  and  an  interest  inthe  re- 
maining t^o-thirds  during  the  minority  of 
his  children,  determinable,  as  to  the  respec- 
tive shares  of  his  children,  in  the  said  two 
thirds,  on  their  respectively  attaining  twenty- 
one: 

Thirdly,  that  the  four  children  of  W.  West 
took  a  remainder  in  fee,  as  joint-tenania, 
expectant  on  the  determination  of  the  esute 
of  their  father,  in  their  respective  shares  ol 
the  undivided  two  thirds  of  the  real  estate. 

Fourthly,  that  Henry  Budd  and  W.  Sun- 
mons  and  Frances  his  wife,  took  no  legal 
estate  or  interest  in  the  real  property  de- 
vised.   Plenty  r.  West.  201 
2.  Devise  to  Trustees,  subject  to  DtUs,  ^.]  — 
By  a  will  made  before  1837,  A.  directed  E. 
and  F.  to  pay  and  discharge  all  his  debts  and 
funeral  expenses,  and  subjeel  thereto,  he  de- 
vised a  fi-eehold  messuage  to  E.  and  F.,  in 
trust  to  permit  and  sufier  B.,  his  widow,  to 
reside  therein  for  life,  free  and  clear  of  rent 
or  taxes;  and,  after  her  decease,  he  devised 
the  same  messuage  to  E.  and  F.,  and  the  sur- 
vivor of  them,  his  executors  and  administra- 
tors,  in  trust  to  permit  and  sufier  his  daughter 
C.  to  receive  and  take  the  rent  thereof  for 
her  life,  free  from  the  control  of  her  husband ; 
and,  after  his  daughter's  decease,  be  devised 
the  same  messuage  to  E.  and  F.,  their  execu- 
tors and  administrators,  upon  trust  to  pay 
and  apply  the  rent  thereof  for  the  use  and 
benefit  of  his  grandson  D.,  in  the  event  of  his 
not  having  attained  the  age  of  twenty-one  at 
the  time  of  the  decease  of  the  testator's  wife 
and  daughter ;  and  upon  D.'s  attaining  twen- 
ty-one, the  testator  devised  the  same  mes- 
suage to  him  for  life.    Then,  after  certain 
contingent  devises  which  never  took  eflect, 
and  after  giving  certain  legacies,  the  testatoi 
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gave,  devised,  and  bequeathed  all  the  rest, 
residue,  and  remainder  of  his  estate  and  ef- 
fects unto  and  between  his  said  wife  and 
daughter,  share  and  share  alike, — "  the  share 
of  his  said  daughter  also  independent  of  the 
debts,  control,  or  engagements  of  her  pre* 
sent  or  any  future  husband,  in  uianner  a/ore- 
9aid;"  and  he  appointed  the  said  E.  and  F. 
executors  and  trustees  of  his  said  will. 

C.  survived  B.  and  D.,  and  died,  leaving 
daughters  only,— //eU,  that  the  legal  estate 
in  a  moiety  of  the  remainder  in  fee  vested  in 
those  daughters,  as  co-heirs  of  C,  and  not 
in  E.  and  F.,  the  executors  and  trustees. 
Doe  d.  MuUer  v.  Ciaridge.  641 

8.  Fee  Simple,] — The  testator,  after  disposing 
of  certain  personal  property,  directing  how 
his  real  estate  should  be  dealt  with  until  his 
•on  John  should  attain  the  age  of  twenty' 
Jive,  and  giving  a  legacy  to  his  daughter  Ann 
upon  John's  attaining  twenty-two,  proceeded 
to  dispose  of  his  real  estate  as  iblbws: — 
** Eleventhly,  I  will  that  my  son  John,  having 
attained  twenty-Jive  yeart  of  age,  be  let  into 
possession  of  all  my  property,  real  and  per- 
sonal, which  remains,  on  this  express  and 
unalterable  condition,  that  neither  he  nor  hie 
heirs  to  the  third  generation  shall  have  power 
to  sell  or  mortgage  any 'part  of  the  freehold 
estate  now  in  my  own  occupation,  or  in  the 
occupation  of  A.  and  B. ;  but  mark  !  if  the 
trustees  do  not  sell  the  coal,  but  mortgage 
the  estate,  I  empower  John  or  his  heirs  to 
sell  it,  to  pay  ofl*  the  mortgage,  but  not 
otherwise  ;  and,  in  like  manner,  I  debar  him 
and  his  heirs  firom  selling  or  transferring 
those  cottages,  with  cart-house,  &c.,  built 
on  the  waste,  now  in  the  occupation  of  C, 
&c.,  it  being  my  desire  that  they  should  be 
kept  in  the  Westermans'  name :  Twelflhly, 
If  it  should  happen  that  my  son  John  die 
without  leaving  lawfui  iasue,  it  is  my  will 
that  my  daughter  Ann  have  his  share,  sub- 
ject to  the  same  restrictions,  limitations,  and 
exceptbns  under  which  he  has  it:  Thir^ 
teenthly,  Now,  if  it  should  please  God  to 
take  away  both  Ann  and  John  under  age  or 
without  leaving  lawful  issue,  I  give  and  be- 
queath to  my  brother  Joseph,  and  his  heirs 
for  ever,  all  those  cottages  and  cart-house 
built  on  the  waste,  occupied  by  G.  and  others, 
with  their  appurtenances."  He  then  pro- 
ceeded to  dispose  of  **  all  that  was  left." 
Ann  survived  her  father,  and  died  an  infant, 
and  unmarried.  John  also  survived  his  father, 
and  attained  the  age  of  twenty-five,  and  died, 
leaving  two  surviving  children,  who  both 
died  in  infancy, — ^having  made  a  will  dis- 
posing of  all  his  real  estates : — Held, 

First,  that  the  devisees  of  John  took  an 
estate  in  fee-simple  in  all  the  hereditaments 
devised  or  affected  by  the  will  of  his  father : 

Secondly,  that,  in  the  events  that  Kad  hap- 
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pened,  Joseph,  the  testator's  brother,  took 
no  estate  under  the  thirteenth  clause,  in  the 
freehold  cottages,  Slc,  therein  mentioned : 
Thirdly,  that,  in  the  events  that  bad  hap- 
pened, no  person  or  persons  other  than  the 
devisees  of  John,  had  any  power  of  selling 
or  appointing,  or  any  estate  in,  the  heredita- 
ments devised  or  affected  by  the  will  of  his 
father.     MoHimer  v.  Hartley.  819 

4.  Power  to  Truateee  to  grant  Leatee  of  Coal 
Minea.]'^Tht  testator,  after  giving  certain 
legacies  and  annuities,  which,  with  his  debts, 
&c.,  were  charged  upon  his  real  estate,  in 
case  the  personal  estate  should  be  insuffi- 
cient,— devised  the  residue  of  bis  real  estate 
to  A.  and  B.,  in  trust  for  the  heirs  of  his 
body  issuing  ;  and,  in  default  of  such  issue, 
to  the  use  of  the  trustees,  in  trust  to  pay  the 
rents,  issues,  and  profits  to  C.  for  life,  but 
impeachable  of  waste  for  cutting  down  any 
timber  during  the  life  of  C,  or  for  pulling 
down  any  house  or  building  without  erecting 
a  new  one  of  equal  value  in  its  stead,  or  **  for 
digging  or  getting  any  part  of  any  coal  or 
cannel  opened,  or  to  be  opened,  otherwise 
than  under  and  by  virtue  of  and  agreeable  to 
the  power  thereinafter  given  for  that  pur- 
pose ;"  remainder  to  D.  for  life,  impeachable 
of  waste  for  the  same  matters  as  those  in 
respect  of  which  C.  was  impeachable,  except 
for  cutting  timber ;  remainder  to  the  trustees 
to  support  contingent  remainders;  remain- 
der to  £.  in  tail  male;  with  several  other 
remainders  over,  and  the  ultimate  remainder 
(reversion)  to  the  right  heirs  of  the  testator. 
Then  followed  a  power  to  "the  person  or 
persons  (except  C.)  who  by  virtue  of  the 
limitations  thereinbefore  expressed  should, 
for  the  time  being,  be  seised  of,  or  entitled 
to,  the  actual  fireehold  of  the  hereditaments 
thereby  devised  in  strict  settlement,  or  to  the 
annual  rents,  issues,  and  profits  thereof,"  to 
grant  leases,  in  possession,  of  the  mines,  a' ft 
mine-rent;  and  a  similar  power  to  grant 
leases  of  the  lands : — 

Held,  that  the  trueteet  (who  had  the  legal 
estate  during  the  life  of  C.)  had  during  her 
life  power  to  grant  leases  of  the  coal  or  can- 
nel mines.    Leigh  v.  The  Earl  of  Balcarret. 

847 
DISTRESS. 

I.  Power  of  for  Interest  due  on  a  Mortgage, 

p.  702,  n. 

II.  Seizure  of  Wheat  in  the  Stack,  where  Tenant 
under  Covenant  to  consume  Straw,  ^.,  up^n 
the  Land, 

1.  A  rick  of  wheat  of  the  value  of  627.  vk  as 
seized  as  a  distress  for  39/.,  arrears  of  a 
rentcharge  under  the  tithe-commutation  act, 
6  &  7  W.  4,  c.  71 :  it  being  doubtful,  in  point 
of  law,  whether  the  straw  could  be  sold,  in- 
asmuch as  the  tenant  was  under  covenant 
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with  his  landlord  to  consume  it  on  the  farm, 
the  tithe-rentcharge  owner  sold  the  wheat 
only,  the  buyer  to  thresh  it  on  the  premises, 
and  leave  the  straw :  the  value  of  the  wheat 
was  42^.,  that  of  the  straw  20Z. : — Held,  that 
the  tithe-rentcharge  owner  was  justified  in 
seizing  the  entire  rick,  and,  although  there 
was  other  property  on  the  premises,  that  the 
distress  was  not  ezoeasive.    Boden  v.  Eyton, 

427 
2.  Sworn  AppraUert.] — The  "sworn  apprai- 
sers" by  whom  a  distress  is  valued,  must  be 
persons  reasonably  competent,  but  need  not 
be  professional  appraisers.  Ibid, 

DURESS. 

Of  Goods, 

Plea  of— See  Bill  of  Exchange,  IV.  1. 

And  see  p.  600(c). 


EJECTMENT. 
Recognisance  under  1  G.  4,  c.  87,  s.  1. 
The  recognisance  in  ejectment  under  the  1  G. 
4,  c.  87,  8.  1,  is  to  be  taken  for  one  year's 
value  of  the  premises,  and  a  reasonable  sum, 
to  be  settled  by  the  master,  for  the  costs 
of  the  action.    Doe  d,  Levi  v.  Roe.  272 

ELECTION. 
See  Partners, 

ELEGIT. 

Relation  of,  to  days  on  which  judgment  is 

signed,  p.  533  (6). 

ERROR. 
See  WRrr  of  Error. 

ESTATE  AT  WILL.  p.  672(a). 

ESTOPPEL,  p.  502  (a),  p.  610  (a). 

EVIDENCE. 

I.  Of  Renewal  of  an  expired  Lease  for  Lives-^ 
See  Landlord  and  Tenant,  I. 

n.  To  rebut  Implication  of  a  Tenancy  from 
Year  to  Year  —  See  Landlord  and  Ten- 
ant, II. 

III.   Of  Documents  lost  or  destroyed. 

Upon  a  plea  of  non  acceptavit,  in  an  action  by 
endorsee  against  acceptor  of  a  bill  of  ex- 
change,— the  plaintiff  having  proved  that  the 
bill  was  destroyed '.—i^eZd  that  secondary 
evidence  of  its  contents  was  admissible. 
Blackie  v.  Pidding.  196 

IV.   Attesting  Witness. 

In  assumpsit  upon  an  agreement  between  the 
plaintifl*  and  the  defendants,  and  a  memo- 
randum of  even  date  endorsed  thereon,  to 
explain  and  vary  the  terms  of  the  original 
agreement  (which  was  expressly  referred  to 


as  "  the  wit  bin- mentioned  agreement,")  the 
consideration  for  the  defendants*  promiae 
was  alleged  to  be,  the  making  of  the  agree- 
ment and  memorandum,  and  the  undenak* 
ing  on  the  part  of  the  plaintiffs  to  perform  the 
same.  At  the  trial,  the  plaintifis  called  for, 
and  proved  (the  defendanu  producing  it)  the 
part  of  the  agreement  and  memoraodum 
executed  by  the  plaintifls.  They  then  of. 
fered  in  evidence,  the  part  executed  by  the 
defendants ;  and,  after  duly  proving  the  exe- 
cution of  I  lie  memorandum  endorsed  there- 
on, proposed, — without  calling,  or  acooont- 
ing  for  the  absence  of,  the  subscribing  vit* 
ness, — to  read  the  original  agreement.  The 
judge  rejected  it : — Held,  upon  a  bill  of  ei- 
ceptions,  that  the  agreement  ought  to  have 
been  received.  The  Fishmongers*  Costpasy 
V.  Dimsdale.  896 

V.  Unstawtped  Document. 
Upon  the  defendant's  refusal,  after  notice,  to 
produce  at  the  trial  the  original  of  an  agree- 
ment on  which  the  plaintiff  relied,  a  witneei 
for  the  plaintiff  produced  an  unstamped  copy ; 
but,  on  his  cross-examination,  he  stated  that 
the  original  agreement  was  not  stamped  tt 
the  time  it  was  executed  and  acted  upon; 
and  it  appeared  that  the  plaintiff's  attorney 
had  had  inspection  of  the  original  shortly  be- 
fore the  action  : — Held^  that  the  presumptbn 
of  the  document's  being  regularly  stamped. 
— which  would  have  arisen  from  the  defend- 
ant's refusal  to  produce  it, — being  thus  re- 
butted, the  copy  was  properly  rejected. 
Crowther  v.  Solomons.  766 

EXCEPTIONS. 
See  WRrr  op  Error,  I. 

EXCISE  LAWS. 

Contract  in  Contravention  of — See  Cox- 

tract,  II. 

EXECUTED  USE,  p.  672  (a). 

EXECUTION. 

Set  Interpleader,  4,  5. 

Practice,  XII. 

EXECUTOR. 

I.  Rights  acquired  hy  Grant  of  Administratiemt 

— See  Partners. 

II.  Liability  as  Assignee  of  a  Lease. 

1.  Executor  of  leasee  for  years,  is,  in  the  ab- 
sence of  assets  of  the  testator,  liable,  ^h^vu 
propriis,  for  the  rent  reserved,  to  me  exteot 
to  which  he  might,  by  the  exercise  of  reason- 
able diligence,  have  derived  profit  from  the 
premises.     Hopwood  v.  Whaley.  *44 

2.  In  'debt,  on  an  indenture  of  lease,  by  A., 
the  lessor,  against  C.  as  assignee  of  B..  the 
lessee,  demanding  247/.  lOir.  for  rent  ibr  2i 
years,  at  the  rate  of  901.  a  year,  accmiog  aftei 
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the  assignment,  C.  pleaded  "  that  he  ought 
not  to  be  charged  with  the  said  rent,  other- 
wise than  as  executor  of  B. ;  that  C.  entered 
upon  the  premises  as  such  executor,  and  that 
he  had  not  at  any  time  since  the  death  of  B. 
derived  any  profit  or  advantage,  as  such  exe- 
cutor, or  otherwise,  by  or  from  the  premises ; 
that  the  premises  had  not,  since  the  death  of 
B.,  yielded  any  profit  whatever;  that  the 
premises  did  not  vest  in  him,  C,  by  assign- 
ment, or  otherwise  than  as  such  executor ; 
and  that  he  has  no  assets  in  his  hands  to  be 
administered."  Replication,  "  that  C.  did, 
after  his  entry  upon  the  premises,  derive 
great  profit  and  advantage  by  and  irom  the 
premises,  which  have  yielded  to  him  profit  to 
the  amount  of  the  said  rent  sought  to  be  re- 
covered :*'—HeW,  that,  after  verdict,  the 
statement  in  the  plea  must  be  taken  as 
amounting  to  an  allegation  that  C.  could  not 
have  derived  any  profit  from  the  premises. 
hopwood  v.  Wkaley.  744 

3.  The  jury  having  found  that  the  premises 
could  have  been  let  for  601.  a  year,  a  verdict 
was  entered  for  the  plaintiff  for  247^  10«., 
with  leave  to  th^  defendant  to  move  to  re- 
duce it  to  1652. : — tieldt  that  the  plaintifl*  was 
entitled  to  the  latter  sum  only.  744 


FEE-SIMPLE. 
See  Devise,  3. 

FIERI  FACIAS. 
See  Intsspleadbk,  4,  5. 

FISHERY. 
I.  Grant  of— See  Grant. 
II.  Claim  of  Bight  to  Jith  in  a  Stream-^ee 
CouiiTT  Court,  I. 

FREIGHT. 
See  Shipping. 


GOODS  SOLD  AND  DELIVERED. 
Evidence  of  Contract. 
A.  bought  goods  of  B.,  which  were  delivered 
to  C,  a  carrier,  to  be  by  him  conveyed  to 
A.' 8  shop.  C.  by  mistake  delivered  to  A. 
goods  of  the  like  description,  but  of  greater 
value,  which  had  been  intrusted  to  him  to 
deliver  to  a  third  person.  A.  having,  in  igno- 
rance of  the  mistake,  appropriated  the  goods 
so  delivered  to  him,  afterwards  agreed  to 
pay  C.  (who  had  paid  their  value  to  the 
owner)  for  the  goods  at  the  same  rate  that  he 
was  to  have  paid  for  those  he  had  ordered  :— 
Held,  that  this  was  some  evidence  for  the 
jury  in  support  of  a  count  for  goods  sold  and 
delivered.    Coles  v.  Bulman,  184 


GRANT. 

Actt  of  Ownership,  in  Aid  of  Construction  of. 

Acts  of  ownership  exercised  by  the  lord  of  a 
manor,  upon  the  seashore  adjoining,  between 
high  and  low- water  mark, — such  as,  the  ex- 
clusive taking  of  sand,  stones,  and  sea- 
weed,— may  be  called  in  aid  to  show  that  the 
shore  is  parcel  of  the  manor,  where  an  an- 
cient grant  under  which  the  manor  appears  to 
have  been  held, — and  which  professes  tc 
grant  the  manor  with  **  wreck  of  the  sea," 
"  several  fishery,"  and  other  rights  of  an  ex- 
tensive description, — does  not  expressly  pur- 
port to  convey  "  littus  maris,"  Calmady  v. 
Bewe.  861 


HEREDITAMENTS. 
See  County  Court,  I. 

HUNDRED  COURT. 
Process  of. 
A  levari  facias  issued  out  of  a  hundred  court, 
tested  and  returnable  on  days  not  being  re- 
spectively court  days,  is  void,  and  conse- 
quently affords  no  justification  in  trespass  for 
seizing  goods  under  it.  Humphries  v.  Long? 
more.  363 

HUSBAND  AND  WIFE. 

Agency  of  the  Wife. 

The  count  stated,  that  one  C.  W.  made  her 
bill  of  exchange  payable  to  her  order,  and 
directed  the  same  to  the  defendant,  that  the 
defendant  accepted  the  bill,  and  that  C.  W. 
endorsed  it  to  the  plaintiff.  The  defendant 
pleaded  that  C.  W.,  before  and  at  the  time 
of  the  endorsement,  was,  and  still  continued, 
the  wife  of  one  E.  W.,  and  that  E.  W.  never 
authorized  or  consented  to  the  endorsement 
of  the  bill  by  her : — Held,  that  the  plea  was 
bad  in  substance ;  although  it  may  happen 
that  the  acceptor  may,  in  such  case,  be  com- 
pelled to  pay  the  bill  twice, — the  husband's 
property  in  the  bill  not  being  changed  by  the 
endorsement  by  the  wife,  unauthorized  by 
her  husband ;  notwithstanding  that  such  en- 
dorsement should  have  been  made  available 
as  against  the  acceptor  by  estoppel.  Smith 
v.  Marsack.  48€ 


ILLEGAL  TRADE. 
See  Contract. 

INITIAL. 
See  Bill  or  Ezchavos,  III. 
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INNKEEPER. 
Lien,  of. 
Where  an  innkeeper  receives  horses  and  a  car- 
riage to  stand  at  livery,  the  circumstance  of 
the  owner,  at  a  subsequent  period,  taking 
occasional  refreshment  at  the  inn,  or  sending 
a  friend  to  be  lodged  there  at  his  charge,  will 
not  entitle  the  innkeeper  to  a  lien  in  respect 
of  any  part  of  his  demand.  Smith  v.  Dear' 
love.  132 

INSOLVENT  DEBTOR. 

I.  Discharge  of,  under  (Ae  5  ((•  6  Viet.  e.  116. 

In  debt,  the  defendant  pleaded,  that,  after  the 
accruing  of  the  causes  of  action,  and  before 
the  commencement  of  the  suit,  to  iDt(,on  the 
22d  of  November,  1843,  a  petition  for  the 
protection  of  the  defendant  from  process, 
was  duly,  and  according  to  the  statute  in  such 
case  made,  presented  by  the  defendant  to  the 
court  of  bankruptcy;  that  afterwards,  and 
before  the  commencement  of  the  suit,  to  wit, 
on  the  29th  of  January,  1844,  a  final  order  for 
protection  and  distribution  was  made  in  the 
matter  of  the  said  petition,  by  a  commis- 
sioner duly  authorized  in  that  behalf,  and  that 
the  causes  of  action  accrued  before  the  date 
of  the  filing  of  the  petition.  Special  demur- 
rer,— ^for  that  the  plea  did  not  disclose  any 
sufficient  answer  to  the  action,  as  the  final 
order  must  be  presumed  to  have  been  made 
according  to  the  statutes  in  force  immedi- 
ately before  the  commencement  of  the  suit, 
or  at  the  time  of  pleading,  viz.  the  5  &  6 
Vict.  c.  116,  as  amended  by  7  &  8  Vict.  c. 
%,  and  a  final  order  under  those  statutes, 
only  protects  the  person  of  the  defendant  from 
arrest  for  debts  and  causes  of  action  accruing 
before  the  filing  of  the  petition,  and  is  no  bar 
to  an  action  for  the  recovery  of  such  debts ; 
that,  if  the  defendant  intended  to  set  up  as  a 
defence,  a  final  order  made  after  the  passing 
of  the  5  &  6  Vict.  c.  116  (Nov.  1, 1842),  and 
before  the  passing  of  the  7  &  8  Vict.  c.  96 
(Aug.  9,  1844),  the  plea  should  have  dis' 
tinctly  alleged  that  the  said  final  order  was 
made  after  the  passing  of  the  former  act,  and 
before  the  passing  of  the  latter  act ;  that  the 
plea  was  uncertain  and  ambiguous,  and  the 
plaintiff  could  not  take  a  safe  issue  thereon, 
for  that  the  defendant  might  prove  the  plea 
by  the  production  of  a  final  order  made  after 
the  passing  of  the  7  &>  8  Vict.  c.  96,  which, 
for  the  reosons  before  mentioned,  would  be 
no  answer  to  the  action  ;  that  it  was  uncer- 
tain on  what  final  order  the  defendant  relied, 
or  under  what  statute  the  plea  was  pleaded ; 
and  that,  as  the  dates  in  the  plea  were  all  laid 
under  a  videlicet,  the  plaintiff  could  not  tell 
with  certainty  when  the  final  order  was 
made : — Held^  that  the  plea  was  good,  and 
that  it  showed,  with  sufiicient  certainty,  that 


the  order  was  made  after  the  passing  of  the 
5  &  6  Vict.  c.  116,  and  before  the  passing  of 
the  7  &  8  Vict.  c.  96 ;  and  that  the  allegation 
of  time,  being  material,  most,  if  traversed, 
be  proved  as  laid,  though  laid  under  a  vide- 
licet.   Nash  V.  Brown.  584 

II.  Assignment  m  Trust  for  Creditors. 

1.  Where  a  debtor  conveys  property  in  trasi 
for  creditors,  to  whom  the  conveyance  is  not 
communicated,  and  the  creditors  are  not  ia 
any  manner  privy  to  the  conveyance,  the 
conveyance  operates,  not  as  an  assignmeMlf 
but  only  as  a  power  to  the  trustee,  which  is 
revocable  by  the  debtor.    Smith  v.  Keatimg. 

136 

2.  To  a  declaration  in  debt  for  goods  sold  and 
delivered,  the  defendant  pleaded,  that  tfas 
plaintifl*  had  become  insolvent,  and  that  an 
order  of  the  insolvent  court  had  been  made 
vesting  the  debt  in  the  provisional  assignee. 
The  plaintifl* replied,  that,  after  the  accruing 
of  the  cause  of  action,  and  before  his  impri- 
sonment, and  before  the  commencement  of 
the  suit,  by  an  indenture  then  made  between 
him  on  the  one  part,  and  one  Davtes  on  the 
other  part,~aftcr  reciting  that  the  plaintiff, 
being  justly  indebted  to  several  pereons 
named,  in  the  several  sums  set  opposite  lo 
their  names  in  a  schedule,  and  being  desirous 
to  make  provision  for  the  payment  of  them, 
had  determined  and  agreed  (not  saying  with 

'  the  creditors)  to  assign  certain  debts  to 
Davies,  upon  the  trusts  thereinafter  declared, 
— the  plaintifl*,  in  pursuance  of  the  agree- 
ment, and  in  consideration  of  5s.  paid  bj 
Davies  at  or  before  the  execution  of  the  deed, 
bargained,  sold,  and  assigned,  inier  alia,  the 
debt  in  question,  to  have  and  to  bold  to 
Davies  absolutely,  upon  trust,  nevertheless, 
to  collect  and  receive  the  assigned  debts,  snd, 
out  of  the  moneys  to  be  received,  to  pay  the 
costs  and  expenses  of  the  deed  and  of  the 
execution  of  the  trusts,  and  then  to  pay  rate- 
ably  to  the  several  persons  named  the  debts 
or  sums  set  opposite  their  names  in  the  sche- 
dule, and  the  overplus,  if  any,  to  the  plaintifl*; 
and  authority  was  thereby  given  to  Davies 
to  sue  for  the  debts  assigned,  as  the  plain- 
tifl'*s  attorney.  The  replication  then  pro- 
ceeded to^aver,  that  the  action  was  com- 
menced, by  virtue  of  the  indenture,  for  the 
sole  use  of  Davies,  who  was  alleged  to  be 
alone  interested  and  entitled  to  thed^  by 
virtue  thereof,  and  not  for  the  use  of  the 
plaintiff  or  his  assignee ;  and  that  the  as- 
signee of  the  insolvent  court  had  not  claimed, 
and  could  not  claim,  any  benefit  from  th» 
cause  of  action  in  the  declaratk>n  mentioned  * 
— Held,  that,  although  the  replicatbn  woulo 
have  been  unquestionably  bad,  on  special  de 
murrer,  for  not  stating  what  the  facts  wera 
that  vested  the  right  to  the  debt  in  the  tms 
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tee,  and  deprived  the  insolvent  assignee  of 
all  title  to  it ;  yet,  that,  ajitr  verdict,  the  re- 
plication was  sufficient,  the  objection  being 
merely  that  it  contained  a  defective  state- 
ment of  the  plaintifr*8  title.  Smith  v.  iCecvf- 
ing,  136 

INSURANCE. 
Valued  Policy, 

1.  To  what  ExietU  a  Contract  of  Indemnity 
<MiZy.]  —  Notwithstanding  that  a  policy  of  in- 
surance is  a  contract  of  indemnity,  it  is  to  be 
taken  with  this  qualification— that  the  parties 
may  agree  beforehand  in  estimating  the  value 
of  the  subject  insured,  by  way  of  liquidated 
damages.     Irving  v.  Manning,  391 

X.  Conetntetive  total  Zom.]  — A  policy  was 
effected  on  a  ship  valued  at  17,500Z.  Upon 
a  special  verdict,  it  was  found,, that,  during 
the  voyage,  the  ship  was  so  much  damaged 
by  perils  of  the  sea,  as  to  be  incompetent  to 
proceed  without  repair ;  that  the  necessary 
expenditure,  in  order  to  make  her  seaworthy, 
would  have  amounted  to  10,5002.,  and  that 
the  ship,  when  repaired,  would  have  been 
worth  90002.  only,  which  was  her  marketable 
value,  as  well  at  the  period  of  eflecting  the 
policy,  as  also  immediately  before  the  da- 
mage ;  that,  under  the  circumstances,  a  pru- 
dent owner,  uninsured,  would  not  have  re- 
paired ;  and  that  the  vessel  was  duly  aban- 
doned to  the  underwriters : — Held,  affirming 
the  judgment  of  the  court  below,  and  in 
conformity  with  the  doctrine  laid  down  in 
Allen  v.  Sugrue  and  Young  v.  Turing, — 
that  the  assured  were  entitled  to  recover,  as 
for  a  total  loss,  the  value  stated  in  the  policy. 
Irving  V.  Manning,  491 

INTERPLEADER. 
W\ere  granted, 

1.  The  court  will  not  grant  to  a  defendant  an 
interpleader  rule  under  the  1  &  2  W.  4,  c. 
58,  s.  1,  on  the  ground  that  the  claimant  sets 
up  a  right  of  action  against  the  defendant  in 
respect  of  the  same  subject-matter,  where  it 
appears  that  the  plaintiff's  claim  against  the 
defendant  rests,  not  merely  upon  the  right 
of  property,  but  also  on  the  personal  contract 
of  the  defendant.    Lindeey  v.  Barron.     291 

2.  A.,  professing  to  act  as  agent  of  B.,  obtained 
from  C.  an  advance  of  money  upon  the  ae- 
curity  of  plate  in  A.*s  possession  belonging 
to  B. :  after  A.'s  death,  C.  brought  detinue 
for  the  plate  against  his  executors:  B.  also 
demanded  it  of  the  executors : — Hdd,  not  a 
case  for  an  interpleader.  Ihid, 

I.  Sewtble,  that  the  court  will  not  grant  an  in- 
terpleader, where  the  claimant  is  residing 
out  of  the  jurisdiction.  Ihid, 

4.  On  the  4th  of  March,  the  sheriffs  of  London 
entered  upon  premises  ol  a,,  under  a  Ji,fa, 
at  the  suit  of  B.,  A.'s  goods  being  then 


ah'eady  under  seixure,  upon  an  execution  at 
the  suit  of  C,  by  an  officer  of  the  Lord 
Mayor's  court,  and  D.  (the  landlord  of  the 
premises)  being  also  in  for  rent.  On  the  9th 
of  March  a  Jiat  in  bankruptcy  was  awarded 
against  A.  On  the  6th  of  April,  D.  sold  all 
the  goods,  and,  after  paying  C.'s  execution, 
and  retaining  the  amount  due  (o  himself  for 
rent,  paid  the  residue  into  court  to  abide  the 
event  of  an  issue  between  A.'s  assignees 
and  B.,  as  to  whether,  at  the  date  and  issuing 
(awarding)  of  the  JUu,  the  assignees  were 
entitled  to  the  goods  as  against  B. : — Held, 
that  it  was  not  competent  to  the  assignees, 
under  this  issue,  to  set  up  either  the  prior 
execution  or  the  distress,  to  defeat  the  claim 
of  B.     Belcher  v.  Fatten.  606 

5.  Semhle,  that,  if  they  wished  to  deny  the 
efficacy  of  the  levy  under  ihe  second  writ,  as 
a  ''seizure"  within  the  meaning  of  the  6  G. 
4,  c.  16,  s.  108,  they  should  have  made  the 
objection  when  before  the  judge  under  the 
interpleader  rule.  Ihid, 


JOINT-STOCK  COMPANY. 

I.  Action  to  recover  hack  Depoeit. 

On  the  4th  of  November,  shares  in  a  projected 
railway  company  were  allotted  to  the  plain- 
tiff: on  the  14th,  he  paid  the  deposit  thereon ; 
on  the  6th  of  December,  a  report  was  mode 
by  the  defendant  (who  had  inspected  the 
proposed  line)  to  the  committee  of  manage- 
ment, of  which  he  was  a  member,  showing, 
that  all  the  essential  statements  in  the  pro- 
spectus which  the  committee  had  issued 
were  false,  and  that  the  undertaking  could 
not  be  prosecuted :  on  the  13th  of  December, 
the  plaintiff,  in  ignorance  of  that  report  hav- 
ing been  made,  signed  the  parliamentary 
contract  and  subscribers*  agreement.  In 
assumpsit  for  money  had  and  received 
brought  to  recover  back  the  deposit  so  paid, 
two  questions  were  left  to  the  jury, — first, 
whether  the  undertaking  to  which  the  plain- 
tiff hod  subscribed,  had  been  abandoned,—^ 
secondly,  whether  the  plaintiff's  signature 
to  the  subscribers'  agreement  had  been  ob- 
tained by  fraud.  The  jury  having  returned 
a  verdict  for  the  plaintiff— the  court  refused 
to  disturb  it.    Jarrett  v.  Kennedy.  319 

II.  Delivery  of  Bill  of  Coett  to-- 

See  Attorney,  II. 

III.  Scire  Faciae  againtt  a  Member  of  a  Joint' 
Stock  Banking  Company  under  7  G.  4,  c.  46. 

Semhle,  that,  where  a  rule  for  a  tcire  factat 
against  a  member  of  a  joint-stock  banking 
company,  under  the  7  G.  4,  c.  46,  has  inad 
vertently  been  alfowed  to  drop,  the  plaintiff 
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it  not  precluded  from  afterwards  applying 
.0  the  court  for  another  weire  facia*, — dU- 
smtiente  Wilde,  C.  J.    Fidd  v.  Mackenzie. 

384 
(V.  Proceedingt  to  Execution  under!  f- 8  Viet, 
e.  110,  «.  68. 

1.  Form  of  Notice.] — The  ten  days'  notice  re- 
quired by  the  7  dL  8  Vict.  c.  110,  s.  68,  to  be 
given  prior  to  an  application,  for  leave  to 
issue  execution  against  a  shareholder,  must 
state  whether  the  application  is  intended  to 
be  made  to  the  court,  or  to  a  judge  at  cham- 
bers. Corder  v.  The  Univertal  Giu-JUgkt 
Company.  190 

2.  Notice  erAaiwterf.] —After  an  unsuccessful 
applicaiion  to  a  judge  at  chambers,  an  ori- 
ginal motion  cannot  be  made  to  the  court 
founded  upon  the  same  notice.  Ibid, 

3.  Fre$h  Notice.]  — A  party  who  has  obtained 
judgment  against  a  joint  stock  company  com- 
pletely registered  under  the  statute  7  dc  8 
Vict.  c.  110,  and,  being  unable  to  obtain 
satisfaction  against  the  property  of  the  com- 
pany, applies  to  the  court  for  leave  to  issue 
execution  againat  a  shareholder,  and  fails  for 
want  of  a  proper  notice  of  his  intention  so  to 
apply, — is  not  precluded  from  coming  again 
to  the  court,  upon  a  fresh  notice.  Corder  v. 
The  Universal  GoM-Ligkt  Company.        554 

4.  Costs  of  former  Applieation.] — The  non- 
payment of  the  costs  of  the  first  application, 
— the  rule  having  been  discharged,  with 
costs  t'^is  no  bar  to  the  second.  554 

5.  Jurisdiction  of  Judge  at  Chambers,] — The 
jurisdiction  at  chambers  is  limited  to  the 
judges  of  the  court  in  which  the  judgment  is 
obtained.  Corder  v.  T%e  Universal  Gas' 
Light  Company,  190 

6.  Execution,  uAere  granted.]  ^The  68th  sec- 
tion of  the  7  &  8  Vict.  c.  110,  which  autho- 
rizes the  court,  or  a  judge,  to  order  execution 
to  issue  against  shareholders  of  joint-stock 
companies,  without  suggestion  or  seirefacias, 
is  not  limited  to  judgments,  orders,  or  de- 
crees, in  proceedings  at  the  suit  of  share- 
holders, to  obtain  contribution ;  it  applies  also 
to  judgments,  dLc,  in  actions  or  suits  by 
creditors.  PeaH  v.  The  Universal  Salvage 
Company.  478 

7.  Form  of  TFrtf.]— Form  of  testatum  capias 
ad  satisfaciendum  against  a  shareholder, 
under  7  &  8  Vict.  c.  110.  Corder  v.  The 
Universal  Gas-Light  Company.  566 

JUDGES'  JURISDICTION. 

See  Joint-Stock  Compaut,  IV.  5. 

Venue. 

JUDGES*  NOTES. 
See  New  Trial,  I. 

JUDGE'S  ORDER. 
See  Practice,  VII. 


JUDGMENT. 

I.  Warrant  of  Attorney  to  aeknowiedge  Sat» 

faction  of,  p.  181. 

II.  Judgment  recovered  on  sci.  fa.    Plea  s§,  l« 

evhsequenA  sex.  fa.  p.  563  (a). 

III.  Uen  er>  upon  Land,  p.  533  (6). 

JUDGMENT  AS  IN  CASE  OF  A  NON- 
SUIT. 
See  Practicb,  IX. 


LANDLORD  AND  TENANT. 
I.  Evidence  of  Renewal  of  Leaee. 
In  order  to  prove  a  renewal  of  a  lease  for  lives, 
in  an  action  of  ejectment,   the  defeodaot 
called  a  witness,  who  stated  that  a  ooover 
sation  took  place,  about  fifteen  years  beibre, 
between  himself  and  the  former  owner  of  the 
property, — through  whom  the  lessor  of  the 
plaintiff  made  title, — in  which  such  former 
owner  had  said  that  the  premises  bad  been 
new-leased,  or  new-lived,  but  without  men- 
tioning either  term,  or  lives,  or  rent,  or  any 
of  the  stipulations  of  the  supposed  lease : 
j      Hdd,  too  loose  to  be  available  as  evidence 
I     for  the  purpose  for  which  it  was  o6ered. 
Doe  d.  Lord  v.  Crago.  90 

I  11.  JmpliaUian  of  Tenaneyfrom  Year  to  Year, 
how  rebutted, 

1.  Although  a  tenancy  from  year  to  year  is. 
ordinarily,  implied  from  the  mere  receipt  of 
rent,  it  is  open  to  the  party  receiving  it  to 
ahow  the  circumatancea  tinder  which  it  wai 
received.  ikW. 

2.  Thus,  it  may  be  ahown  that  it  was  received 
by  him  in  ignorance  of  the  death  of  a  party 
upon  whose  life  the  premises  were  held. 

Ibid. 
LEASE. 
Determinable  at  the  will  of  the  lessor,  p. 

672(a). 
Construction  of-— See  Building  Socistt,  I.  i 
And  see  Devise,  4. 

Landlord  and  Tenant,  1. 

LEGAL  EFFECT. 
iSee  Bill  of  Exchange,  II. 

LEVARI  FACIAS. 
See  Hundred  Court. 

LIEN. 

Of  Judgment  upon  Land. 

Injurious  effect  of,  p.  533  (6). 

And  see  New  South  Wales. 

LIMITATION  OF  ACTIONS. 
See  Arbttrakent,  I. 
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LITTUS  MARIS. 
See  Grant. 

LIVERY  OF  SEISIN.  672  (a). 

LIVERY-STABLE. 

See  IHNKEBPER. 


MARRIAGE. 
Bre.i'k  of  Promise  of-^See  Amendment,  1. 1,  2. 

MEMORANDUM. 
Wallinger  coifed,  425. 

MINES. 
Power  to  leaee  Coal-minet-^See  Devise,  4. 

MONEY  HAD  AND  RECEIVED. 
See  Joint-Stock  Comfant,  I. 

MORTGAGE. 

Tn  Building  Societies  under  6  ^1  W,A,c,  32 

— See  BoiLDiNo  Society,  I.  2. 


NEW  SOUTH  WALES. 
Lien  of  Attorney  of  Supreme  Court  of 

1.  In  detinue  for  a  deed,  the  defendant  pleaded, 
that  he  was  an  attorney  of  the  Supreme 
Court  of  New  South  Wales,  that  the  deed 
came  to  his  hands  as  such  attorney,  and  that 
the  plaintifl*  was  indebted  to  him  for  fees, 
&c.,  as  such  attorney, — by  reason  whereof 
the  defendant  was  entitled  to  hold  and  detain 
the  deed  as  and  for  a  lien  for  the  money  so 
due.  Replication— that  the  defendant  was 
not  entitled  to  hold  or  detain  the  said  deed 
as  or  for  a  lien  for  the  money  in  the  plea 
mentioned,  or  any  part  thereof,  modo  et 
formd  : — Held^  that  the  replication  was  bad, 
for  attempting  to  pat  in  issue  matter  of  law. 
Astley  V.  Finher.  572 

9.,  Held  also,  that  the  plea  was  bad,  inasmuch 
M  it  did  not  show  that  the  law  of  New 
South  Wales  was  not  inconsistent  with  the 
lien  claimed, — ^the  9  G.  4,  c.  83,  a.  16,  only 
applying  to  that  colony  all  the  laws  and 
statutes  in  force  in  England  at  the  time  of 
the  passing  of  that  act,  not  being  inconsistent 
therewith  or  with  any  charter  or  letters-pa- 
tent, or  orders  in  council  which  might  be 
issued  in  pursuance  thereof.  Ibid. 

NEW  TRIAL. 
I.  Judges'  Notes. 
Affidavits  cannot  be  read,  on  showing  cause 
against  a  rule,  for  the  purpose  of  supplying 
alleged  omissions  in  the  notes  taken  by  the 
secondary  or  undersherifl*,  where  no  affidavit 
has  been  used  on  moving  for  the  rule.  Coles 
V.  Bulman  184 


II.  Cause  tried  in  the  Absence  of  Defendant's 
Counssl, 

The  court  refused  to  grant  a  new  trial,  upon 
any  terms,  where  the  cause  had  been  taken 
(in  its  proper  course)  in  the  absence  of  the 
defendant's  counsel, — the  defence  intended 
to  be  set  up  being  without  equity.  BUgg 
V.  Bousquet.  75 

III.    Verdict  against  evidence. 

Held,  in  the  court  of  Exchequer,  that  an  ap- 
'Phcation  for  a  new  trial,  upon  the  ground 
that  the  verdict  was  against  the  evidence, 
could  not  be  entertained,  where  the  judge 
who  tried  the  cause,  stated  that  he  was  not 
dissatisfied  with  the  verdict.  Hyland  v. 
Allen.  522,  n. 

NONSUIT. 

Judgment  as  in  Case  of— See  Practice,  IX. 

NOTICE. 

I.  Of  intended  Application  against  a  memUr 
of  a  Joint'Stock  Company,  under!  <J.  8  Vict, 
e.  110,  s.  68 — See  Joint-Stoce  Company, 
IV.  1,2.3. 

II.  Of  Option  to  take  share  of  a  deceased  Part- 

ner— See  Partners. 


OYER. 
See  Bond,  II. 


PARTICULARS. 
Of  Set-off—See  Set-off. 

PARTNERS. 
Contract  of  Partnership. 
By  indentures  of  partnership  between  A.,  B., 
and  C,  it  was  provided  that,  in  case  of  the 
death  of  either  of  the  parties  during  the  con- 
tinuance of  the  partnership,  then  the  executor 
or  administrator  of  the  deceased  partner 
should  have  the  option  of  succeeding  to  his 
share  in  the  partnership  business  and  eflects, 
if  he,  she,  or  they  should  think  proper,  and 
should  give  notice  of  such  intention,  within 
three  calendar  months  after  the  decease  of  lAs 
partner  so  dying,  to  the  surviving  partner  or 
partners.  ^ 

C.  died  on  the  20th  of  February,  1844, 
intestate ;  on  the  15th  of  May,  his  widow 
gave  the  surviving  partners  notice  of  her 
intention  to  avail  herself  of  the  option  of 
succeeding  to  her  deceased  husband's  share 
of  the  business.  On  the  10th  of  Decem- 
ber, she  took  out  letters  of  administration, 
and  thereby  became  his  sole  legal  represen- 
tative I— Held,  that  this  was  not  an  effectual 
v^jte,  within  the  meaning  of  the  indenture. 
Holland  V.  King. 
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PEREMPTORY  UNDERTAKING. 
See  Pkactice,  IX. 

PLEADING. 

I.  Assumpsit. 

i.  Declarations  in. 

Statement  of  Coneideration.] —In  aasumpsit 
upon  a  promise  of  marriage,  the  declaration, 
after  alleging  that  the  plaintiff  was  sole  and 
unmarried,  and  resided  in  parts  bejrond  the 
seas,  stated  that,  **  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant, 
would  go  to  L.  for  the  purpose  of  marrying 
him,  the  defendant  promised  the  plaintiff  to 
marry  her  in  a  reasonable  time  after  her  arri- 
val at  L. :"— /feW,  that  the  consideration 
was  sufficient.  Harvey  v.  Johnston.  295 
ii.  Pleas. 

1.  Plea  amounting  to  non  assuw^U.]~^A  spe- 
cial plea  to  an  action  of  assumpsit  for  money 
had  and  received,  wherein  the  defendant  dis- 
putes all  the  facts  from  which  the  legal  infer- 
ence arises  that  the  money  was  money  had 
and  received  to  the  use  of  the  plaintiflf, — ^is 
bad,  as  amounting  to  non  assumpsit.  Owen 
y.  Challis.  115 

?.  Argumentative  Tra»««e.]  — Plea, — ^that,  be- 
fore the  passing  of  the  companies*  winding;- 
up  act,  9  &  10  Vict.  c.  28,  a  railway  company 
had  been  projected,  with  a  certain  amount 
of  capital ;  that  the  defendant  and  others  had 
the  management  of  the  undertaking ;  that 
•hares  therein  were  allotted  to  the  plaintiff, 
at  his  request ;  that  the  defendant  and  the 
rest  of  the  committee  received  from  the 
plaintiff  the  deposit  upon  such  shares ;  that 
the  plaintiff  and  the  defendant  and  others  en- 
tered into  an  ag^reement  of  partnership  for 
carrying  the  undertaking  into  effect,  and  that 
the  action  was  brought  to  recover  the  amount 
of  the  deposit  so  paid,  by  reason  of  the  under- 
taking not  being  prosecuted  for  a  time  which 
the  plaintiff  alleged  to  be  unreasonable ;  that 
meetings  were  held  according  to  the  provi- 
sions of  the  act,  at  which  meetings  the  com- 
pany or  partnership  was  dissolved,  and  the 
undertaking  abandoned  ;  that  the  plaintiff's 
claim  in  the  action  was  port  of  the  affairs  of 
the  company  to  be  wound  up  as  aforesaid  ; 
aird  that  the  affairs  of  the  company  had  not 
been  wound  up,  nor  had  a  reasonable  time 
elapsed  for  winding  up  the  same: — Hddf 
that  the  facts  stated  in  the  plea, — ^being  set 
forth  to  show  that  the  money  sought  to  be 
recovered  never  was  received  by  the  defend- 
ant to  the  use  of  the  plaintiff, — amounted  to 
•n  argumentative  traverse  of  the  implied  pro- 
mise alleged  in  the  declaration,  and  was 
therefore  bad.  Ihid. 

iii.  Replications. 

Departure.] — The  first  coimt  of  the  declaration 
stated  that  one  O.  S.  made  his  bill  of  ex- 


change, and  directed  the  same  to  Mrs.  W., 
and  thereby  required  her  to  pay  to  his  order 
102.,  and  that  O.  S.  endorsed  the  bill  to  the 
defendant,  who  endorsed  to  the  plaintiff. 
The  defendant  pleaded,  that  the  said  0.  S. 
was  the  plaintiff,  and  no  other  person,and  that 
the  plaintiff,  and  no  other  person,  was  tiw 
maker  of  the  bill,  and  the  person  to  whose 
order  the  same  was  payable,  and  the  person 
who  endorsed  the  same  to  the  defeodint, 
and  was  liable  to  the  defendant  as  sncb  en- 
dorser, in  the  event  of  payment  of  the  bill  by 
the  defendant.    Replication,  that  the  defend- 
ant endorsed  the  bill  to  the  plaintiff  ibr  the 
accommodation  of  Mrs.  W.,  and  in  order  to 
secure  a  debt  of  lol.  due  from  her  to  the 
plaintiff,  which  debt  was  still  unpaid ;  that 
there  never  was  any  consideration  or  vtlne 
for  the  endorsement  by  the  plaintiff  to  the 
defendant ;  but  that  the  bill  was  so  endorsed 
by  the  plaintiff  to  the  defendant,  in  order 
that  the  same  might  be  endorsed  by  the  de- 
fendant to  the  plaintiff  for  the  purpose  of  the 
defendant  becoming  surety  as  audi  endorsei 
for  the  payment  of  the  debt  due  fix>m  Mrs. 
W. :— Ae2d,  that  the  replication  was  not  a 
departure.    Smith  v.  Marsaek.  486 

And  see  Vbndor  and  Pukcbasxs. 

II.  Dtm. 

See  Bill  of  Exchaxob. 
Bond. 

III.  Casb. 
Against  Carriers— See  Cax&ibk. 

IV.  Demurrers. 
Setting  aside  as  frivolous.]— 'A  demurrer  to  a 
declaration  in  debt  on  the  ground  that  it  com- 
menced '*  for  that  whereas"  waa  set  aside  as 
frivolous.     Wilcox  v.  Haswell.  73 

V.  PaHicuiar  Points. 

1.  Adding  and  awunding  Pleas — See  Prac- 

tice, II. 

2.  Argumeniaiime  Traverse— Ami,  I.  ii.  8. 

3.  Departure— Anti,  I.  iii. 

4.  Du ress  of  Goods — SeeBihL of  ExcHAHOitl 

5.  Lnmaterial   Averwunls  —  Ses    Ihsolvbjit 

Debtor,  I. 

6.  Negation  of  Coniraa—See  Bill  of  Kt- 

CBAHOS,  IV.  1. 

7.  Non  Assumpsit — Anti,  I.  ii.  1. 

8.  Performance— See  Bonn. 

9.  Rsquest,  Allegation  of— See  Boiri),  I. 

10.  Title,  defective  Statement  of—See  hnoa^ 

VENT  Debtor,  II.  2. 

11.  Videlicet — See  Videlicet. 

12.  Want  of  Consideration:— See  Bill  of  Ex* 

CBANOB,  }V. 

And  see  New  Sottth  Walbs. 

PLEDGE. 

See  Belcher  y.  Patten^  606. 

.lad  see  p.  611  (ft). 


INDEX. 


981 


POWER. 
Where  retoeahle. 
Where  a  debtor  conveys  property  in  trust  for 
creditors,  to  whom  the  oonveyance  is  not 
comniunicatedf  and  the  creditors  are  not  in 
any  manner  privy  to  the  conveyance,  the 
conveyance  operates,  not  as  an  ataignment, 
but  only  as  a  power  to  the  trustee,  which  is 
revocable  by  the  debtor.    Smith  v.  Keating, 

136 

PRACTICE. 
I.  Proeetti. 

J)i$tringa$.] — 1.  It  is  no  ground  ibr  setting 
aside  a  dittringat  that  the  affidavit  on  which 
it  was  obtained,  states  that  the  calls  and  ap- 
pointments were  made  **  at  the  jjlaee  of  resi- 
dence of  the  defendant;*'  or  that  it  states 
briefly  that  the  defendant  has  not  appeared, 
without  adverting  lo  any  search ;  or  fhat  it 
does  not  state  when,  or  where,  or  whether, 
the  copy  of  the  writ  of  summons  reached 
the  hands  of  the  defendant.  Batho  v.  Diek» 
man.  260 

2.  Where  no  objection  has  been  taken  to  a 
writ  of  summons,  in  which  the  defendant  is 
described  by  initials,  it  is  too  late  to  object 
to  the  distringoB  on  that  ground.  ibid» 

II.  Adding  and  Amending  PUa$. 
The  defendant  obtained  leave  to  amend  a  plea, 
and  to  add  another,  upon  the  termsof  paying 
the  costs  of  the  amendment  and  of  the  ap- 
plication, but  afterwards  declined  to  avail 
himself  of  the  rule.  The  court  refused  to 
make  a  rule  ordering  him  to  pay  such  costs. 
Field  v.  Sawyer,  71 

III.  Setting  aside  and  Staying  Proceedings, 

See  Pleading,  IV. 

IV.  Signing  Judgment  for  Want  of  a  Plea, 
The  plaintiflT  having  delivered  the  issue,  adding 

the  similiter  to  the  replication  for  the  defend- 
ant, the  latter  gave  notice  that  he  had  struck 
out  the  similiter,  and  would  demur  in  due 
course.  No  demurrer  ot  rejoinder  being  de- 
livered within  the  proper  time : — Hdd,  that 
the  plaintiflT  vras  entitled  to  sign  judgment 
for  want  of  a  rejoinder.     Wrench  v.  James, 

198 
V.  Motions  and  Rules. 

1.  Affidavit  of  Service.] — An  aflidavit  of  ser- 
vice of  a  rule  to  compute,  alleging  a  service 
*'on  the  day  of  the  date  hereof,"  no  date 
sppearing  otherwise  than  in  the  jurat,  is  in- 
sufficient. Sed,  queere.  Abrahams  v.  Davi' 
son.  622 

Where  the  service  is  upon  the  wife  of  the 
party  at  his  dweHinp-house,  the  sffidavit 
must  show  where  the  dwelling-house  is  situ- 
ate, ^id. 

2.  Enlarging  Rules.] — A  rule  cannot  be  en- 

VOL.  VI. — 73  8 


larged  after  the  day  on  which  it  it  return- 
able.  Ibid. 

3.  Leave  to  renew  Applieation.]  — Where  a  mo- 
tion, beside  the  merits  of  the  case,  fails  by 
reason  of  some  defect  in  tha  affidavits,  the 
court  will  not  give  leave  to  renew  the  appli- 
cation,   llderton  v.  Burt,  433 
VI.  Jurisdiction  of  Judge  at  Chambtrs. 
See  Joint- Stock  Compaxy,  IV.  5. 
Venue. 

VII.  Judge's  Order, 
Rescinding.] — 1.  An  application  to  rescind  or 
vary  a  judge's  order  must  be  made  within  a 
reasonable  time.  Griffin  v.  Bradley,  722 
2.  The  court  refused,  afler  the  lapse  of  two 
yearst  to  rescind  a  judge's  order  for  staying 
the  plaintifl[s'  proceedings,  on  the  ground 
that  there  was  another  suit  pending  agsinst 
another  party  for  the  same  cause.  Jbid. 

VIII.  Interpleader  Rules. 
See  Intekfleadbr. 

IX.  Judgment  as  in  Case  of  a  Nonsuit.     En- 
largement of  Peremptory  Undertaking. 

1.  Where  an  affidavit  assigned  as  the  excuse 
for  not  proceeding  to  trial,  pursuant  to  a  per- 
emptory undertaking,  negligence  and  mis- 
conduct on  the  part  of  the  plaintifl'^s  former 
attorney, — the  court  enlarged  the  undertak- 
ing, on  payment  of  costs.   Howard  v.  Crofts. 

620 

2.  The  court  will  not  enlarge  a  peremptory 
undertaking,  upon  grounds  that  were  in  ex- 
istence and  might  have  been  brought  before 
them,  when  the  underuking  was  given. 
Ward  V.  X>idbtfi.  332 

X.  On  Motion  for  New  Trial. 

See  New  Tkial. 

XI.  Judgment. 

Warrant  of  attorney,  to  acknowledge  satisfac- 
tk>n  of.  181 

XII.  Execution, 

By  a  judge's  order,  the  debt  was  agreed  at 
26972.  16«.  9d.,  and  the  costs  at  242.,  to  be 
paid  by  certain  insulments.  Default  having 
been  made,  an  incipitur  was  taken  to  the 
masters'  office,  marked—"  Debt,  26972. 16ir. 
9(2.,  coats  242.,"  to  which  the  master  added 
an  allocatur  for  22.  for  the  costs  of  signing 
judgment.  The  plaintiflTs  attorney  msde  up 
the  roll  claiming  26972. 16«.  3d.  for  debt,  ard 
262.  for  costs,  and  issued  a  Ji.  fa.  for  thof^e 
sums : — Held,  that  the  judgment  and  execu- 
tion were  not  irregular, — though  the  proceed- 
ings would  have  been  more  formal  if  the  4i- 
focatur  had  been  for  the  whole  262.  Ueacon 
v.  Allison,  AM 

XIII.  Sittings  in  Banco  after  Term. 
The  notice  of  sittings  inbanco  in  vacation,  pur* 
suant  to  the  1  Vict.  c.  32,  must  specify  with 
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accuracy  and  precisbn  Cbe  nature  of  the 
business  to  be  proceeded  with.  FUld  v. 
Mackenzie.  364 

XIV.  Special  Verdict. 
See  Srpccui»  Verdict. 

PRE&UMPTION. 
See  J&viOKifCE,  V. 

PRISONER. 
Vitckarge from  Execution. 
Defendant  aisamded.} — The  court  has  ii9 
power  to  discharge  a  plaintiff  from  an  ezectii' 
tion  for  the  costs  of  a  judgment  as  in  caae  of 
a  nonsuit, — although  the  defendant  has  ab- 
sconded,  and  his  attorney  consent*  to  such 
discharge.    Fearee  y.  Skat/,  200 

PROCURATION. 
See  Bill  ov  Ezcbamoe,  I, 

PROMISSORY  NOTE. 
See  Bill  OF  FxcHAiieFi. 

PROMOTION. 
Wallimger  coiiiMl,  425. 


RAILWAY  COMPANY, 

Campaniee*  Winding-up  Act. 

See  Pleading,  I.  ii.  2. 

And  see  Joiitt-Stock  Compant. 

REGULJE  GENERALES. ' 

I.  Form  of  Warrant  of  Attorney  to  adtnom' 

ledge  Satisfaction  of  a  Judgment,  18). 

II.  Notices  for  New  Trials. 

It  is  ordered,  that,  for  the  future,  if  a  motion 
for  a  new  trial  be  postponed  bejrond  the  first 
four  days  of  term,  the  attorney  who  has  in« 
sUucted  counsel  to  make  the  motion,  shall 
give  notice  of  it  to  the  attorney  of  the  oppo- 
site party  ;  otherwise,  judgment  signed  on 
behalf  of  the  opposite  party,  sha&I  be  deemed 
legular.  426 

III.  Production  of  Becordt. 

It  is  ordered,  that  no  subpesna  ducer  tecum  be 
issued,  for  enforcing  the  production  of  any 
lecord  of  the  acts  of  any  court,  deposited  in 
the  pubKc-record  office,  pursuant  to  the  sta- 
tute 1  &  2  Vict.  c.  W,  or  any  other  doc». 
ment  or  minute  of  proceedings  officially  filed 
•f  record  in  any  court,  and  deposited  in  the 
public-record  office,  pursuant  to  the  said  sta- 
tute, without  an  order  of  the  com-t  out  of 
which  the  said  svhpcsna  shall'  issue,  or  of 
r  judge  thereof.  49i 

RETAINER. 

See  ATTORJTBTr  I. 


SATISFACTION. 
See  Regula  Gehebales,  I. 

SEA-SHORE. 
See  Gkaht. 

SECONDARY'S  NOTES. 
See  New  Trial,  I. 

SEIZURE. 

Within  6  G.  4,  e.  16,  t.  108. 

See  Iktbktlsader,  4,  5. 

SERVICE  OF  RULES. 
See  Practice,  V.  K 

SET-OFF. 
Where  a  defondant  has  foiled  to  deliver  par- 
ticulars of  set-ofl^  pursuant  to  a  judge's  order, 
he  is  precluded  firom  giTing  evidence  of  any 
set-off  at  the  triaL     Young  y.  Geiger.     552 

SHERIFF. 

Dutj  of,  on  Execution  of  m   WrH  ef  Capias 

under  the  I  i- 2  Vict.  e.  110,  s.  3. 

1.  It  is  the  dirty  of  the  sheriff,  when  charged 
with  the  eiecarion  of  a  writof  aipMM,  under 
the  lit  2  Vict.  c.  110,  s.  3,  to  take  with  him 
such  a  force  as  will  enable  him  to  overcome 
any  resistance  which  he  could  reasonably 
anticipate.     Hemden  v.  Sfandish,  501 

2.  In  case  against  the  sheriff^  the  dIeclarattoD 
set  oirt  a  writ  of  oapms,  issued  by  the  order 
of  a  judge  uncfer  the  1  dt  2  Vict.  c.  1 10,  s.  3, 
against  one  K. ;  and  alleged  that  K.  wos 
within  the  bailiwick,  and  that  the  defendant 
could  and  miglbt  and  ought  to  have  arrested 
him,  but  did  nor,  oM^ough  often  requesltd, 
take  him  or  cause  him  to  be  takenrand  after- 
wards falsely  returned,  that  he  was  not  found 
within  his  bailiwick.  The  defendant  pleaded, 
amongst  other  pleas,  not  guilty,  and  that  Be 
could  not  nor  might  hare  arrested  K.:— 
Held,  that  it  was  not  competent  to  the  de- 
fendant, under  eithet  of  these  plew,  to  adduce 
•Yidence  of  directions  given  by  the  plaintif 
to  the  olficer  not  ta  arrest  K.,  ac  a  time  wheo 
be  might  have  taken  him ;  aucb  eridenee 
consisting  of  afiirmative  matter  in  excuse  of 
the  breacbof  duty  complained  of,  and  there- 
fere  not  being  admissible  under  not  guilty; 
and  the  effect  of  the  other  plea  being  merely 
to  deny  that  K.  was  in  the  sheriff's  bailiwick 
under  sueb  circumstances  that  there  was  an 
opportunity  to  arrest  him.  /M. 

31  The  allegation  in  the  declaration^  tlaf  tin 
sheriff  was  often  requested  to  arrest  K.,  a 
auperffuous  and  immaterial.  Aii. 

And  see  InTERr leader,  4, 5. 

SHERIFF'S  NOTES. 
See  New  Trial,  L 
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SHIPPING. 
Construction  of  Ckarterparty. 
A  ship  was  chartered  to  proceed  to  Port  Phi- 
lip, and  there  load  from  the  freighter's  fac- 
tors "  a  full  and  complete  cargo  of  wool,  tal- 
low, bark,  or  other  legal  menkandiMe,''^ — the 
<)uantity  of  bark  not  to  exceed  100  tons,  and 
the  quantity  of  tallow  and  hides  not  to  ex- 
ceed 80  tons, — and  was  to  proceed  therewith 
to  London,  and  deliver  the  same,  *'  on  being 
paid  freight  at  folUnog — for  wool,  Ud.  per 
lb.  pressed,  and  l|d.  and  one-eighth  of  a 
penny  per  lb.  nnpressed,  gross  weight ;  tal- 
low, 3/.  per  ton ;  bark,  il,  per  ton ;  and 
hides,  21.  per  ton — the  latter  not  to  exceed 
^  tons,  without  consent  of  the  captain,  &c. ; 
one-third  of  the  freight  to  be  paid  in  cash, 
on  unloading  and  right  delivery  of  the  cargo, 
and  the  remainder  in  cash,  or  by  approved 
bills,  at  two  months  following  :** — Held^  that 
ihe  freighter  was  entitled  to  load  the  ship 
with  an  assorted  cargo  of  any  '*  legal  mer- 
chandise," but  that  the  owners  were  enti- 
tled to  be  paid  freight  upon  the  supposition 
that  the  loading  consisted  of  the  stipulated 
quantities  of  the  enumerated  goods,  viz.  100 
tons  of  bark,  60  tons  of  tallow,  and  20  ions 
of  hides,  and  the  residue  of  wool,  pressed  or 
unpressed  ;  and  that  parol  evidence  was  not 
admissible  to  show,  that,  by  the  custom  of 
the  place  of  loading,  the  cost  of  pressing  wool 
was  to  be  borne  by  the  ship-owner.  Cock- 
bum  V.  Alexander,  791 

SPECIAL  CASE. 
Under3  <J  4  IT.  4,  c.  42,  t.  25. 
The  court  will  not  entertain  a  case  stated  for 
their  opinion,  under  the  statute  3  dc  4  W.  4, 
c.  42.  s.  25,  where  there  is  reason  to  believe 
that  the  action  is  not  bond  Jlde  brought  for 
the  purpose  of  determining  a  matter  in  con- 
troversy between  the  parties.  Doe  d.  Duntze 
V.  Duntze.  100 

And  tee  Special  Verdict. 

SPECIAL  VERDICT. 

Beservation  of  Liberty  to  turn  a  Special  Cate 
into  a  Special  Verdiet, 

In  an  action  for  the  infringement  of  a  copy- 
right, a  verdict  was  found  for  the  plaintifl*, 
damages  40c.,  with  leave  to  the  defendant  to 
move  to  enter  a  nonsuit.  Upon  the  motion, 
a  case  was  agreed  to  be  stated  for  the  opinion 
of  the  court,  '*  with  liberty  to  either  party  to 
turn  the  same  into  a  special  verdict :" — The 
court  refused  to  allow  itself  to  be  bound  by 
this  a^eement.     Cocke  v.  Purday.  69 

STAMP. 
See  EviDBircx,  V. 

STATUTE  OF  LIMITATIONS. 
See  Arsitrament,  I. 


SURETY. 
See  Bamkeb. 


TITHE  RENT-CHARGE. 
See  Distress,  IL 

TRESPASS. 

I.  Juet^/kation  of  Imprisonment  of  PlaimtiJ 

on  a  Criminal  Charge. 

1.  If  an  iildividual  prefers  a  complaint  to  a 
magistrate,  and  procures  a  warrant  to  be 
granted  upoo  which  the  accused  is  taken 
into  custody,  the  complainant  is  not  liable 
in  trespass  for  that  imprisonment ;  and  that 
even  although  the  magistrate  had  no  juris- 
diction.   Brotbn  V.  Chapman.  365 

2.  The  phiintifT  voluntarily  went  before  a  po- 
lice magistrate,  to  meet  a  charge  of  embez- 
slement  which  was  there  about  to  be  made 
•gainst  him  by  the  defendant :  the  magistrate 
declining  to  entertain  the  matter,  unless  a 
charge  were  formally  made,  the  defendant 
said — "  Well,  then,  I  charge  him  with  em- 
bezzling 30«.:**  the  phiintiflfwas  then  order- 
ed by  one  of  the  constables  in  attendance, 
to  go  into  the  dock,  the  charge  was  gone 
into,  and  the  iilaintiff  held  to  bail : — Held^ 
that  the  act  of  the  defendant  amounted  to  no 
more  than  calling  upon  the  magistrate  to  ex- 
ercise his  jurisdiction,  and,  consequently, 
that  he  was  not  liable  to  an  action  of  tres- 
pass, for  the  imprisonment  of  the  plain  tiff. 

ibid. 
II.  Juetijication  of  Seizure  of  Goods. 
Ste  HuiTDRED  Court. 


VENDOR  AND  PURCHASER. 
Delivery  of  Abstract. 
A  declaration  in  assumpsit  stated,  that,  on  the 
2d  of  September,  1844,  the  plaintiff  entered 
into  certain  articles  of  agreement  with  the 
defendant,  for  the  sale  of  a  piece  of  land, 
whereby  the  plaintiff  agreed  that  he  would, 
within  one  month  from  the  date  thereof, 
or  from  being  required  so  to  do,  deliver  to 
the  defendant  an  abstract  of  his  title  to  the 
Mid  premises,  snd  deduce  a  dear  title  there- 
to, and  that  the  defendant  did  thereby  agree 
that  he  would  pay  the  purchase -money  as 
follows, — the  sum  of  548r  ISi.  lOd.  on  the 
signing*  of  the  contract,  and  the  residue  or 
sum  of  4940/.  lOt .  on  or  before  the  2d  day  of 
September,  1848,  together  with  interest, 
Slc.  The  declaration,— after  alleging  that 
the  p'ainiiff  did,  before  the  commencement 
of  thi  suit,  snd  within  one  month  from  being 
required  so  to  do,  deliver  to  the  defendant 
such  an  abstract  of  his  title  to  the  said  ore- 
mises,  and  deduce  such  a  clear  title  therew. 
as  in  and  by  the  said  articles  in  that  belinU 
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specified  and  required, — alleged  for  breach, 
the  non-payment  by  the  defendant  of  the  re- 
sidue of  the  purchase-money.  Plea,  that  the 
plain  tifi'  did  not  deliver  to  the  defendant  an 
abstract  of  title  to  the  said  premises,  mnd  de- 
duce such  a  clear  title  thereto,  as  in  and  by 
the  said  agreement  specified  and  required, 
mode  el  formd^  Slc.  : — Htid  bad,  inasmuch 
as  the  performance  by  the  plaintifl*  of  the 
contract  with  respect  to  delivering  an  ab- 
stract, &c.,  was  not  a  condition  precedent 
to  his  right  to  maintain  an  action  for  the  non- 
payment of  the  purchase -money,  and  conse- 
quently, that  the  allegation  in  the  declara- 
tion, of  suetl  performance,  was  immaterial, 
and  not  traversable.    Dicker  v.  Jackson,  103 

VENUE. 
Setting  aeidt  Sule  to  Change, 

1.  A  judge  at  chambers  has  jurisdiction  to  set 
aside  a  rule  to  change  the  venue,  obtained 
upon  the  ordinary  aflfidavit.  Darrington  ▼. 
Price.  309 

2.  The  time  for  pleading  expired  on  the  22d 
of  February ;  on  the  23d,  the  defendant  took 
out  a  summons  for  time  to  plead :  on  the  24th, 
an  order  was  made  for  two  days*  time,  on  the 
n$ual  terms  :  the  defendant  declined  to  draw 
up  the  order,  but,  on  the  same  day,  obtained 
a  rule  to  change  the  venue,  on  the  ordinary 
affidavit,  and  served  it  at  the  same  time 
with  a  plea.  A  judge  at  chambers  having 
set  aside  the  rule  to  change  the  venue,  as 
having  been  improperly  obtained,-*-the  court 
(Cresswell,  J.,  duhitante)  set  aside  his  order. 

Ihid. 

VIDELICET. 

Material  Allegation. 

Where  the  precise  time  »f  the  happening  of  an 

event  is, — with  reference  to  the  purpose  for 

which  it  is  alleged  in  pleading, — of  the  es 

sence  of  that  event,  the  circumstance  of  its 

being  alleged  in  pleading  under  a  triddieett 

does  not  render  it  immaterial.     Nask  v. 

Brown.  584 

WINDING-UP  ACT. 

iSee  Pleaviko,  I.  ii.  2. 

WITNESS. 

Action  against,  for  not  attending  fmrsuant  to 
Subpoena. 

1.  In  case  against  a  witness  for  not  obeying  a 
subpcena,  the  declaration  stated  th^t  the  plain- 
tiff had  impleaded  one  F.  in  an  action  of 
trespass,  and  that  certain  issues  joined  in 
that  suit  came  on  to  be  tried,  dec. ;  that  the 
plaintiff  subpcenaed  the  now  defendant  as  a 
witness,  &c. ;  that  the  plaint^  had  a  good 
cause  of  action  in  the  said  suit;  and  that  tbe 
appearance  and  testimony  of  the  defendant, 
in  obedience  to  the  sabpcena,  were  neces- 
sary and  material  to  the  trial  of  the  said 


issues :  and  alleged  for  breach,  that  the  de- 
fendant, without  lawful  excuse,  neglected  to 
appear  and  give  evidence,  by  reason  whereof 
the  plaintiff  was  obliged  to  withdraw  the 
record,  and  compelled  to  pay  certain  ooeti  to 
F.,  &c.  The  defendant  pleaded  leave  and 
license,  and  several  pleas,  each  being  pleaded 
to  the  whole  cause  of  action,  and  each  tra- 
versing a  material  allegation  in  the  declara- 
tion ;  and  also  a  traverae  (the  eighth  plea^ 
that  the  plaintiff  had  a  good  cause  of  aetmu 
against  F.  At  the  trial,  the  plaintiff  ob- 
tained a  verdict  on  all  tha  issues  except  (ic 
eighth,  which  was  found  for  tbe  defendant:— 
Hdd,  that  the  platntifTwas  entitled  to  jadg- 
ment  non  obstante  veredicto  on  that  issue, 
and  that  there  was  no  need  of  a  repleader. 
Couiing  ▼.  Core.  703 

2.  In  such  an  action,  the  plaintiff  is  bound  to 
show  that  he  has  sustained  some  damage 
from  the  non-attendance  of  tbe  defendant  as 
a  witness.  Ibid. 

3.  Where  there  are  severai  issues  in  the  origi- 
nal action,  the  absence  of  a  good  cause  of 
action,  generally,  does  not  per  »e  show  that 
the  plaintiff  has  not  sustained  damage  fnm 
the  absence  of  the  vritness ;  for,  the  wit- 
ness's testimony  might  have  entitled  him 
to  the  costs  of  some  one  issue.  /M. 

WRECK. 
GranJt  ftf—See  Gkant. 

WRIT  OF  ERROR. 
I.  Error  in  Law  and  in  Fact. 

Upon  a  writ  of  error,  besides  tbe  common 
joinder  in  error,  three  of  the  defendanta  se- 
verally pleaded,— Hhat  "  there  was  not  any 
record  of  the  said  supposed  bill  of  exceptions 
remaining  in  the  said  court,"  &c.,~ihai  the 
judge  '*  did  not  put  his  seal  to  the  aaid  sap- 
posed  bill  of  exceptions,"— and  that  the  judge 
"  did  not  and  had  not  acknowledged  that  be 
put  his  seal  to  the  said  supposed  bill  of  excep- 
tions, or  that  the  seal  to  the  said  si^aed  bill 
of  exceptions,  was  his  seal ,-"  each  of  thece 
pleas  concluding  with  a  verification : — ^The 
court  of  error,  on  motion,  ordered  these  se- 
veral pleas  to  be  struck  ovt,  with  costs.  The 
Fishmongers'  Company  v.  Pimsdaie,         S96 

II.  Interlocutory  jRuJes. 
Although  interlocutory  rules  for  payment  of 
money  or  costs,  have,  by  force  of  the  1  It  2 
Vict.  c.  no,  s.  18,  ^'  the  effect  of  judgments 
in  the  superior  courts  of  common  law,*' 
they  form  no  part  of  the  record,  so  as  to  be 
examinable  in  a  court  of  error.  Newton  v. 
Boodle.  533 

in.  Amending  the  SHum, 
The  court  sitting  m  banco  has  no  snihority  to 
amend  the  return  made  by  tha  lard  chief  jus- 
tice to  a  writ  of  enor.  JM 
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REGISTRATION  CASES. 


I.  Ca9e$  decided  upon  the  Catutruetion  of  the 
Rbform  Act,  2  W.  4,  c,  40.  Pace  995 

II.  Caeea  decided  upon  the  Conttruetum  of  tke 
RioiSTRATioir  Act,  6  <(•  7  Viet,  c.  18.     936 

III.  PaHieular  Pointt.  936 


I.  Catee  decided  upon,  the  Conetruelion  of  the 
Rboorm  Act,  2  W.  4,  e.  45. 

SeetioH  7. — Boundary  of  Borough. 

Far  Foreet,  BewdleyJ] — By  charter  of  James 
1.,  the  election  of  a  member  for  the  borough 
»f  Be  wdley  was  vested  in  the  batUff  and  bur- 
gesses of  the  borough,  without  regard  to  re- 
sidence ;  and  the  burgeases  were  elected  by  ^ 
a  body  of  twelve  "capital  burgessea«"  who 
were  required  to  be  resident  withm  tLe 
borough. 

A.  claimed  to  be  registered  in  respect  of  a 
house  and  land  in  a  place  called  Far  Forest, 
which,  before  the  passing  of  the  boundary 
act,  2  &  3  W.  4,  c.  64,  formed  part  of  the 
borough  of  Bewdiey,  but  was  so  detached 
therefrom,  that,  if  included  therein,  the  boun- 
dary of  the  borough  established  by  that  act 
would  not  be  continuous. 

The  revising  barrister  having  decided  that 
the  Far  Forest  did  not,  before  the  passing 
of  the  boundary  act,  form  part  of  the  borough 
of  Bewdiey,  **  for  the  purpose  of  the  election 
of  members  to  serve  in  parliament,*'  within 
the  meaning  of  the  37th  section  of  that  act : 
"Held,  Per  Wilde,  C.  J.,  and  Maule,  J., 
that  his  decision  was  wrong.  Per  Cress- 
well,  J.,  and  V.  Williams,  J.,  that  it  was 
right.    Palmer,  app.,  Allen,  reap.  51 

Section  27. — Suficieney  of  Qualification, 
1.  BuHding.]'^A  stable  and  coach-houae  ad- 


joined each  other,  and  were  both  under  one 
roof*  there  were  two  grated  windows  in  the 
wall  tnat  separated  the  two,  but  there  was 
no  other  internal  communication  between 
them : — Held,  that  the  two  might  be  joined 
together,  so  as  to  constitute  en  occupation 
qualification  in  a  borough,  under  the  2  W. 
4,  c.  45,  8.  27.  Jotife,  app..  Sice,  resp.  1 
2.  Non-payment  of  a  void  Sate.] — A  poor-rate 
that  has  not  been  duly  allowed  and  confirmed 
by  two  justices,  pursuant  to  the  statute  43 
Elii.  c.  2,  8.  1,  is  void,  and  not  merely  irre- 
gular :  the  non-payment,  therefore,  of  such 
rate  does  not  disqualify  a  party  from  being 
placed  upon  a  borough  register,  under  the 
2  W.  4,  c.  45,  s.  27.  Fox,  app.,  Davies, 
resp.  11 

Section  36. — Disqualification  by  Sece^  of  Pa- 
rochial  Selief 

Poor-rate  exeuted,'] — A  freeman  who  has  witn- 
in  the  year  beenezcuaed  fiiom  paying  a  poor 
rate,  under  the  54  G.  3,  c.  170,  s.  11.  upon 
proof  before  the  justices  of  inability  through 
poverty  to  pay  such  rate,— is  not  disqualified 
from  being  registered,  aa  having  "received 
parochial  relief,"  within  the  2  W.  4,  c.  45, 
a.  36.    Mathiter,  app.,  Dunn,  resp.  30 

Section  114,'— Mortgagor  in  Poeeeetion. 

A  mortgagor  in  possession,  is  not,  under  the  6 
&  7  Vict.  c.  18,  s.  74,  entitled  to  be  regis- 
tered as  a  voter,  unless  his  estate  therein  be 
of  the  value  of  iOt.  per  annum  beyond  the  in- 
tereat  pajrable  upon  the  mortgage.  Copland, 
app.,  Bartlett,  resp.  18 

The  monthly  pajrments  secured  by  mort- 
gage to  the  trustees  of  a  benefit  building 
society,  under  the  6  &  7  W.  4,  c.  32,  consti- 
tute a  **  charge*'  upon  the  estate,  within  the 
meaning  of  the  statute  8  H.  6,  c.  7.        Md, 
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II.  Caie$  decided  upon  the  Conttructian  of  the 
Reoistration  Act,  6  <{•  7  Vict.  c.  18. 

Section  17. — Notice  of  Objection, 
Service  of]  — An  assistant-overseer,  who  is  ap- 
pointed, in  general  terms,  under  the  59  G.  3, 
c.  12,  s.  7,  is  an  *' overseer"  within  the  6  & 
7  Vict.  c.  18,  s.  17;  and  service  of  a  notice 
of  objection  upon  such  assistant-overseer,  is 
good  service.    Fointe,  app.,  Attwood,  resp. 

38 
The  mere  fact  of  the  notice  having  been 
left  at  the  place  of  abode  of  the  overseer  (or 
assistant-overseer)  so  late  as  20  minutes  past 
11  o'clock  at  night  on  the  25th  of  August,  is 
not  enough  to  invalidate  the  service.      Ibid, 

III.  Particular  Point; 
Aiiistant-Oteneer.  , 

1.  Serviceof  notice  of  objection  upon.  Pointe^ 
app.,  Attwood^  resp.  38 

2.  Confirmation   by   the   poor-law   commis- 


sioners, is  not  essential  to  the  validity  of  the 
appointment  of  an  assistant-overseer  imdei 
the  59  G.  3,  c.  12,  s.  7.  *  IW 

3.  Where  there  is  no  express  limitation  of  the 
duties  to  be  performed  by  an  assistant- 
overseer,  under  the  59  G.  3,  c.  12,  s.  7,  socfa 
assistant-overseer  must  be  taken  to  haw 
been  appointed  to  perform  all  the  (binary 
duties  of  an  overseer.  Ibd. 

4.  Boundary  act,  2  &  3  W.  4,  c.  64,  s.  37,  con- 
struction of.  10 

5.  Building  society,  mortgage  to.  18 

6.  "  Charge,"  within  8  H.  6,  c.  7.  18 

7.  Costs  of  appeal,  disallowance  of.  10,  29,  37 

8.  Internal  communication.  1 

9.  Mortgagor  in  possession.  18 

10.  Notice  of  objection,  service  of,  when,  and 
upon  whom  to  be  made.  38 

11.  Parochial  relief.  30 

12.  Poor-rate,  non-payment  of.  11 

payment  excused.  90 

13.  Stable  and  coach-house  1 
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